Legal Environmental Assistance Foundation
1115 NORTH GADSDEN STREET, TALLAHASSEE, FLORIDA 32303.6327 G03-681-2591

November 12, 1992

Mr. Steve Tribble

Florida Public Service Commissicn
Division of Records and Reporting
101 East Gaines Street
Tallahassee, Florida 32399

RE: Comments on Proposed Rules in Order PSC-92-1175-NOR-OT
(Docket No. 920840-QT) .

Dear Mr. Tribble:

Pursuant to the Commission's Notice of Rulemaking, the Legal
Environmental Assistance Foundation, Inc. submits comments and
suggestions on the proposed rule amendments. In order to
facilitate your review, the comments are referenced by the rule
number as stated in the "full text'" section of the notice.

25-22.056
(1) General Provisions

The existing rule, and the proposed rule both fail to comply
with Section 120.57 (1)(b)4, Florida Statutes. That statute creates
a substantive right of any party to a Section 120.57 proceeding "to
fiée exceptions to any order or hearing officer's recommended
order".

The proposed rule purports to limit the opportunity to file
exceptions to those proceedings where a Section 120.57 proceeding
is conducted by one Commissioner. The proposed rule 1s silent as
to the procedures which apply when a hearing officer from tPe
Division of Administrative Proceedings conducts the proceeding.

‘The Commission must change the existing and proposed rules to
provide for the opportunity to file exceptions 1in all Section
120.57 proceedings.

In addition, (1)(a) deletes the right to propose ''recommended
orders", but the Commission should have the opportunity to hear
what party-litigants recommend as the agency's proper final action.

| cf£. Proposed Rule 25-22.056 (4)
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Mr. Steve Tribble
November 12, 1992

(2) Proposed Findings of Fact
Subsection (b) contains an editorial error. With the changes
to the first sentence, the resulting construction occurs: " shall

be...not to...or contain".

The second sentence of subsection (b) should provide for
multiple page and line citations to support a finding of fact.
In addition, the rule should p ovide for citaticn to exhibits and
matters officially recognized.

The third sentence of subsection (b) should provide that one
finding of fact can relate to more than one 1issue.

(4) Post-Hearing Filings When Hearing 1is Conducted by a Hearing
Officer

This rule should be rewritten to more clearly differentiate
the process which applies when a member of the Commission presides
over the hearing as contrasted with a hearing conducted by a
Division of Administrative Hearings' officer.

The existing and proposed rules incorrectly refer to a
"recommended order" in those instances when a Commissioner presides
over the hearing. The resultant recommendation 1s not a
"recommended order" as defined in Section 120.52 (15), Florida
statutes (1991). Rather, the resultant pre-decisional document 1s
properly termed as a "proposed order'" pursuant to Section 120.52
(14), Florida Statutes (1991).

In addition to the correction of nomenclature, the Commission
should revise its existing and proposed rules to comply with
Section 120.58 (1)(e), Florida Statutes. That statute specifically
requires the preparation of proposed orders 1in certain

circumstances.

In subsection (b) of the proposed rule, which relates to
"exceptions', "parties and staff" are authorized to file excepticns
to the recommended order (or proposed order). Section 120.52 (12),
Florida Statutes (1991), defines "party". Subsection (c) of that
section provides that "party" includes any agency staff person who
participates in the proceeding as a party. Clearly, if the PsC
staff files exceptions, it is a party.

In South Florida Natural Gas Co. v. Public Service Comm., 534
So.2d 695 (Fla. 1988), the utility complained that PSC staff
participation at a ratemaking hearing (cross examination of company
witnesses and assistance in evaluation of evidence) violated due
process. The court rejected that claim based upon Section 366.06
(1), Florida Statutes (1985), which pertains to ratemaking.

9 )
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Mr. Steve Tribble
November 12, 1992

Without gquestion, the Commission's ratemaking functions are
legislative in nature. However, the Commission performs gquasi-
judicial functions that do not involve ratemaking and 1in those
proceedings, it is incumbent upon the Commission (and staff) to
protect the due process rights of participants. In a quasi-
judicial administrative proceeding, if the Commission staff decides
to present evidence, cross-examine witnesses, file exceptions or
otherwise behave as a party-litigant, it must do so as a party.
See, Section 120.57 (1)(b)4, F!orida Statutes.

The last sentence of subsection (b) 1s ambiguous. A failure
to file exceptions 1is said to constitute a '"waiver of any
objections to the recommended order'". Typically, a party objects to
testimony or evidence, rather than to recommended facts or legal
conclusions. The rule suggests that the failure to file exceptions
would bar any "objection" to the recommended order. The filing of
exceptions, or decision not to file exceptions, 1s without waiver
of the right of judicial review of the final order pursuant to
Section 120.68, Florida Statutes (1991).

In addition, subsection (b) should authorize the prehearing
officer to extend the 14 day time period for the filing of
exceptions for good cause shown.

A major flaw in the existing and proposed rule 1s the failure
to provide for the opportunity for parties to file exceptions, as
noted previously in these comments. See Section 120.57 (1)(b)4,
Florida Statutes (1991). This right must be respected.

25-22.057

The proposed repeal of this section deletes discussion of the
procedures governing staff recommendations from the Commission's
rules. The status of the staff recommendation is very much a grey
area in the quasi-judicial context. See, Occidental Chemical Co. v.
Mayo, 351 So.2d 336, 338-343 (Fla. 1977), (Atkins, J., dissenting).

In essence, staff has the opportunity to present evidence and
cross-examine witnesses in a proceeding, and then wait until all of
the other parties to the proceeding have filed proposed findings of
fact and briefed the matter to take a position. The other parties
to the proceeding have no effective opportunity to respond to the
staff recommendation (unless oral argument is granted), aside from
a motion for reconsideration, or a judicial appeal.

Accordingly, the Commission is requested to amend, rather than
repeal those portions of the proposal related to staff
recommendations to conform with due process in quasi-judicial
proceedings and the right of parties to file exceptions.
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Mr. Steve Tribble
November 12, 1992

25-22.0021

Subsection (2) should be revised to prohibit participation by
any staff-person who participated in the development of staff's
position or recommendation in the proceeding. Section 120.66 (1),
Florida Statutes. If staff filed exceptions, participation by any
staff-person who participated in the preparation of the exceptions
should be prohibited.

Thank you for the opportunity to comment. Please provide the
Foundation with actual notice of the final rule, actual notice of
changes, and of any hearings or other proceedings related to the
proposed rules.

Sincerely,

e ——

Ross S. Burnaman
Attorney
Energy Advocacy Program

cc: Noreen Davis, Esquire
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION NOV I 3 ‘992

In re: Adoption of Rule
25-22.0021, Amendment of
Rules 25-22.056 and
25-22.058, and Repeal of
Rule 25-22.057, F.A.C.

neral Counsel's Office
DOCKET NO. 92 98 4 Ofaﬁel‘ubﬂc Service Commissian
FILED: November 13, 992

PUBLIC COUN. EL’S COMMENTS
The Citizens of the State of Florida, through the Office of

Public Counsel, pursuant to Order No. PSC-92-1175-NOR-0OT, subnmit

the following comments:

1. In its attempt to streamline post-hearing procedures, the

Commission has proposed rule revisions that would violate the
Administrative Procedure Act. Section 120.66, Florida Statutes
(1991), provides that staff members who litigate or testify in
hearings before a Division of Administrative Hearings hearing
officer cannot make a recommendation to the Commission after

receipt of the recommended order:

(1) In any proceeding under s. 120.57, nc ex parte
communication relative to the merits, threat, or offer of
reward shall be made to the agency head, after the agency
head has received a recommended order, or to the hearing
officer by:

(a) An agency head or member of the agency or any
other public employee or official engaged in prosecution
or advocacy in connection with the matter under consid-
eration or a factually related matter.

(b) A party to the proceeding or any person who,
directly or indirectly, would have a substantial interest
in the proposed agency action, or his authorized repre-
sentative or counsel.

Nothing in this subsection shall apply to advisory staff
members who do not testify on behalf of the agency in the
proceeding or to any rulemaking proceedings under s.
120.54.
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2. The Commission complies with Section 120.66 in its
current Rule 25-22.057(5) by excluding from agenda conference
participation all staff which "participated" in DOAH proceedings:

The Commissioners may, at any time, request a recommen-

dation and/or suggested order from staff members who did

not participate at the hearing. . . . The staff members

who prepared the recommendation or suggested order may

participate at an agenda conference,.

This provision is necessary to prevent staff members who prosecuted
or testified in a show-cause procee ing, for example, before DOAH
from making a recommendation on final disposition and discussing
the recommendation at an agenda conference in contravention of
Section 120.66(1).

= In its recommendation in this docket, staff stated tnat
"t]lhe substance of the agenda conference participation provisions
of Rule 25-22.057(5) is transferred to a new rule, Rule 25-22.0021,
entitled ‘Agenda Conference Participation.’" However, the new rule
would permit agenda conference participation by any statff member
who participated but did not testify in the DOAH proceeding:

25-22.0021 Agenda Conference Participation.

(2) When a recommendation is presented and consid-

ered in a proceeding where a hearing has been helg no

person other than staff who did not test

hearing and the Commissioners may participa.. i

agenda conference. Oral presentation by any other

person, whether by way of objection, comment, or

otherwise is not permitted.
Clearly, the "substance of the agenda conference participation

provisions of Rule 25-22.057(5)" have been changed significantly in

the new rule.

0N

N
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4. In an article in the Octcber 1987 Florida Bar Journal,
entitled "Beyond Ex Parte Communicatiocns" (copy attached), the
limitations of Section 120.66 were described as follows:

The [ex parte] ban applies to the agency head and t
member of the agency staff or other public amplcyee

’engaged in prosecution or advocacy in connection with
the matter under cecnsideration.’ It does not, hOWQVur,
apply to staff members who do not litigate or testify cn
behalf of the agency. Those staff members may consult
with the agency head, after the agency head has received
the recommended order from the hearing officer, with
impunity. Obviously, the attornev who has handled the
case for the agency would Lo precluded from communicating
agency head, since that Lerson has been invclved in a

prosecutorial or advocacy role for the agency. nowev
other staff attorneys, includ'ng the agency h
general counsel in many cases, would be exenpt =
proscription on ex parte communi ications. H.ACVLSr,
technical staff members not participating actively In
proceeding may legally advise or communica h

agency head.
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The foregoing is an accurate representation ol

imposed on agency staff by Section 120.6¢. Tias Cemmission’s
proposed rule, however, is inconsistent and contrary tc tne APA.
Respectfully submitted,

JACK SHREVE
Public Counsel

(¢04) 488-9330

Attorneys for th
of the State of [l
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PUBLIC COUNSEL’S COMMENTS, has been furnished oy xrhand-delivery or

by U.S. Mail to the following parties con this 13th day cf lNcovember,

1992

CHRISTIANA T. MOORE, ESQUIRE* MATTHEW M. CHILDS, ESQUIRE
Associate General Counsel Steel, Hector & Davis

FL Public Service Commission 215 S. Monroe Street

101 E. Gaines Street Suite 601

Tallahassee, FL 32399-0861 Tallahassee, FL 32301

JAMES D. BEASLEY, ESQUIRE

Ausley, McMullen, McGehee,
Carothers & Proctor

227 S. Calhoun Street

Post Office Box 391

Tallahassee, FL 32301

D. BRUCE MAY, ESQUIRE .~ H

Holland & Knight El

315 South Calhoun Street iatl

P. O. Drawer 810 (ZIP 32302) P. 0. Box 35%C
Tallahassee, FL 32301 Tallahassee, FL 32302




Administrative Law

Beyond Ex Parte Communications

In this age of regulation, administrative
agencies seem to have tremendous power
over the everyday lives of the state's citi-
2ens. Real or apparent, that power can be
most frightening when the agency is act-
ing in an adjudicatory capacity, determin-
ing a citizen's rights under laws admini-
stered by that same agency. It often seems
that the agency holds all the cards; after
all, it makes the preliminary decision and
the citizen has to challenge that action; it
can rely on the courts to give great weight
toits interpretation of the statutes and rules
it implemaents; often it will have greater fi-
nancial and manpower resources than the
citizen; and (perhaps most importantly) it
issucs the final order aficr an administra-
tive heaning.

Background of the APA

In larges pan, the adoption of the Ad-
ministrative Procedure Act in 1974 and sub-
sequent judicial interpretation of the APA
have curbed the excesses that admitedly
existed in the past. Most agencies have
learned to function well within the restric-
tions of the APA and have, in fact, bene-
fitted from the establishment of procedural
guidelines applicable 1o the decisionmak-
ing process. Unlike most laws of such far
reaching impact, the APA contains no stale-
ment of legislative intent or purpose. How-
ever, the purposes of the act become clear
when its provisions are considered in tolo.

In particular the APA was meant to pro-
vide an impartial forum for the resolution
of disputes between citizens and adminis-
trative agencies, thus giving citizens a more
clearly defined role in the decisionmaking
process. That goal has besn achicved

by Mary F. Smallwood

through the implementation of & numbsr
of specific provisions in the act, such as
the establishment of an indspendent Divi-
sion of Administrative Hearnings 1o pro-
vide impartial hearing officers,! the require-
ment that an agency may not reject a find-
ing of fact in a hearing officer’s recom-
mended order uniess it determines that the
finding was not based on compsiznt sub-
stantial evidence or that the proce
did not comply withessenuial requiremer
of law,? the provision that after referral
of a proceeding to DOAH the referming
agency may take no further action exczpt
as a party litigant so long as DOAH re-
tains jurisdiction,? and the prohibition on
ex parle communications with the dscision
maker.*

In the 13 years since its adopuion, the
APA has generated a tremendous amount
of litigation with the resuliant crzation of
e significant body of case law. The provi-
sion restricling ex parfe communizations
has resulted in practically no cases. This
might lcad onc to believe that the require-
ment is of littls importance. In fact, 1t s
very important in creaung & climate in
which imparntiality can flounish

The Basls of the Ex Parte
Prohlbition

Black's Law Dictionary dsfinss ex parte
as an act done for or on behalf of only
one party. In general, the law doszs not {a-
vor actions taken ex parre and puts ssvere
restrictions on such proceedings Underthe
APA, ex parie communications or procezd-
ings are in direct con{lict with the purpose
of the &ct 1o provide for an open, accessi-
ble, factually based decisionmaiing procsss
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agency head, after the agency head has reccived
a reccommended order, or to the heaning officer
by:

(a) An agency hecad or member of the agency
or any other publicemployee or official engaged
in prosccution or advocacy in connection with
the matier under consideration or a factually
related matter.

(b) A partyto the proceeding or any person who,
directly of indirectly, would have a subsiantial
interest in the proposed agency action, or his
authorized representative or counsel.

Nothing in this subsection shall apply 1o advi-
sory staflf members who do not testify on behall
of the agency in the procesding or 10 any rule-
making proceedings under 5. 120.54.}

The act goes ontorequire that any hear-
ing officer ¢ who receives an ex parie com-
munication shall place such written com-
munications or a memorandum regarding
oral communications on the record and ad-
visc all paniics accordingly; allow parties
s0 requesting within 10 days the opportu-
nity 1o rebut the ex parte communications;
and, if the heanng officer deems neeessary,
withdraw from the proceeding.”

The ban on ex parie communications
set forth in §120.66 is interesting as much
for the contacts that are not covered as
for thoss that are covered. The ban ap-
plies to the agency head and to any member
of the 2gency staff or other public employez
“engaged in prosecution or advocacy in con-
nection with the matter under considera-
tion.”® It does not, however, apply 1o staff
members who do not litigate or testify on
behalf of the agency. Those staff members
may consult with the agency hsad, after
the agency head has received the recom-

mended order from the heanng officer, with
impunity, Obviously. the attorncy who has

handled the case for the lg:m

precluded from communicating with the
agency head. since that person hac bean
involved in a prosecutonal or advocacy rols
for the apency. However, other stall attor-
neys, including the agency’s general counsel
in mony cases, would be exempt from the
proscription on ¢x parie communications.
Likewise, other technical st2ff members not
participating activelyinthe procesding may
legally advise or communricatc with the
agency head. Finally, .= agency hzad may
communicate even v 'h agsney staff in-
volved in the procesc nig prior 10 the ums
the hearing officer forwards the recom-
mended order 10 the agency.

The question that must be asked then
is whether §120.66 provides adequate pro-
tection in administrative proccedings
against the cxercise of undus influence by
ex parte communications. Clearly, the
answer is that it dozs not, at least as with
respect to the ultimate decision of tns
agency head.’ Agency staff may still have
access Lo the agency head that s denied 1o
others. And, in fewer situations, members
of the general public (including parties to
the procseding) may be able 1o influence
substantially the agency hesad before
hearing officer hasentered arccommen
order

This is not meant 1o suggsst any evil in-
tent on the part of Florida’s public officials
Instcad, it is merzly human nature, Agency
beads hire and train their siaffs. Staff mem-
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ders under F.S. §{120.57. DER has a (airly
large legal staff. The stafl attorneys are re-
sponsible for handling both permitting and
cnforcement cascs generated by DER s du-
tics under the various statutes it imple-
ments. The general counsel of the depant-
meni gencrally docs not participate in the
direct management or handling of any
cascs, but is responsible for overall man-
agement of the office and, more signifi-
cantly, advising and representing the agency
head in entry of final orders.

Agency staff members, other than legal
staff, participate in a number of ways. As
with most administrative agencies, they rep-
resent the primary source of technical ex-
pertise and are frequently called upon to
scrve as expert witnesses. In addition, the
stafTis continually expected to provide tech-
nical guidance for the agency head. In many
arcas before the agency, the agency head
can also expect 1o receive public comment
in the form of letters or phone calls urging
& particular position.

The agency head at DER is thus exposed
to scveral avenues of communication out-
side the formal administrative procesding
and record that might influence the ulti-
mate decision. The agency's gensral counsel
has direct access to the agency head and
directly panticipates in the formulation of
final agency action. In most cases, the gen-
cral counszl| actually drafts the final order
for the agency head's signature.!® Other
members of the agency staff who have not
been involved in the administrative pro-
ceeding may be called upon to provide tech-
nical advice both before and after the sub-
mission of & recommended order 1o the
agency.

Finally, therz will always be attempts by
members of the public (including those par-
ticipating in or substantially affected by thz
outcome of the administrative proceeding)
toinfluence the agency head's decision. For
the most part, attorneys representing cli-
ents in administrative hearings are familiar
with the restrictions of the ex parte rule
and do not attempt Lo communicate with
cither the hearing officer or the agency head
outside the formal process. Frequently, how-
ever, citizens either not represented by coun-
scl or not formal parties to the adminis-
trative proceeding attempt to contact the
agency bead outside the process provided
for by the APA.

Additional Restrictions Imposed by
DER

DER has adopted 8 number of proce-
dural mechanisms not specifically required

by §120.66 in an attempt 1o assure that the
agency head will be able to consider rec-
ommended orders without bnnging to the
casc strong prejudices that one side or the
other is correct. Probably the most impor-
tant of these is the attempt to insulate the
general counsel, as well as thz agzncy head,
from ex parte contacts. Thus, afler a rec-
ommended order is received from DOAH,
the general counsz| does not consult with
the staff attornzy or attorneys handling the
case or the other staff members involved
in presenting testimony to the heaning of-
ficer. Likewise, the gencral counss! dozs
not participate in drafting exceptions to
a recommended o der. This degree of in-
sulation is possit -, in pan, because the
general counsel di<s not usually becoms
involved directly in any cases and because
there is a level of intermediate supervisory
attorneys providing guidance for the staff
attornevs and panicipauing in casc man-
agement. Obviously this process would be
difficult to implement in an agzncy with
8 very small legal staff,

These self-imposed restrictions on con-
tacts arz not applizd to the general counsel
prior to receipt of the recommended or-
der. The general counsel can and does par-
ticipale in cerain aspects of casz manags-
ment, particularly as it relates 1o making
policy decisions for the agency. However,
in those rare instances when that parici-
pation is significant and ongoing, the gzn-
eral counsel generally designates another
Bgency atiorney to assist the agancy head
in preparing a final order.

Precautions taken to insulate the sccre-
tary of DER from contacts reparding a pend-
ing case goevenfurther. Althoughthe APA
does not prohibit communications with thz
agency head until after the heanng officer
has forwarded arecommended ordertothe
agency, the DER szeretary has applied
those resirictions from the tme a requsst
for an administrative hearing s filed. Of
course, the bar on ex parte contacts dur-
ing the pendency of the administrative hear-
ing cannot be complete. The agency head
is responsible for setting policy and can-
not shed that duty simply because a hearing
is taking place. Ata minimum, th: agency
head must be availablz 1o discuss any set-
tlement proposals that might bs made dur-
ing the course of the procseding.

Within these constraints, the DER sez-
retary has always ettempted 1o minimize
all contacts regarding pending administra-
tive cases. In addition to kecping contacts
with agency staff 1o a minimum, the szcre-
tary has generally declined 1o discuss such
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cascs with ncwspaper reponters. All corre-
spondence 1o the secretary on a pending
proceeding was screencd and generally re-
ferred to other agency personnel 1o draft
a response. Most often that response was
limited to a statement that the secretary
would be cntering a final order in the case
upon receipt of the recommended order
and would fully review and consider the
record of the proceeding at that time. Cer-
tain controversial cases generated a high
volume of mail addressed to cither the Gov-
ernor or other high level public officials.
When that correspondence was forwarded
to DER for preparation of a response, it
was treated in the same manner as corre-
spondence addressed to the sccretary.
Section 120.66 does not appear 1o re-
quirc an agency bead to withdraw from
consideration of a case under any circum-
stances.!! Nor docs it place the agency head
under any obligation to place ex parte com-
munications on the record and allow op-
portunity for rebuttal. DER has extended
those provisions to the agency head of its
own accord, however. Such extreme pre-
cautions have rarely been necessary at DER
since the secretary has been scrupulous in

limiting the allowable communications in
advance. In at least one case, however, the
secretary recused herself and designated the
assistant secretary as agency head for pur-
poses of entering afinal order ' This action
was taken not because of anillegal ex parie
contact, but because the secretary had
become personally and directly involved in
an ultimate permitting decision and in dis-
cussing and defending that position before
various interest groups. Clearly, §120.66
would not have precluded the secretary
from entering the fin .| order in that case
Her decision to rect.s herself, however,
avoided cven the app: :rance of bias or par-
tiality.

Conclusion

In determining which communications
between agency staff or other interesicd
persans and the egency head should be
avoided, a delicate balance must be struck
between assuring an impartial and unbi-
ascd decision and maintaining the public’s
access 1o the agency head. To some ex-
tent, the facts of any panticular case must
dictate that answer. In reaching that bal-
ance, however, DER has generally come
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Proposed Revision of Rules
25-22.056, F.A.C., Post-Hearing
Filings; 25-22.058, F.A.C., Oral
Argument; and Adoption of Rule
25-22.,0021, F.A.C., Agenda
Conference Participation; Transfer

)
)
)
) DOCKET NO. $20840-0T
)
of Parts of Rule 25-22.057, F.A.C..)
)
)
)
)
)

FILED: 10/28/92

Recommended Order, Exceptions,
Replies, Staff Recommendations, to
Rule 25-22.056, F.A.C.; and Repeal
of Rule 25-22.057.

TAMPA ELECTRIC gOHPkﬂY'Q

Tampa Electric Company ("Tampa Electric" or '"the company")
submits the following written comments concerning the proposed
amendments to certain of the Commission’s post-hearing procedural
rules:

1. Tampa Electric has some genuine concerns over the
proposal to amend Fla. Admin. Code Rule 25-22.056(1) (d) to limit
proposed findings of fact, conclusions of law, statement of issues
and positions and brief to what appears to be an aggregate total of
not more than 60 pages. While there is somethirg to be said ‘or
brevity, the company believes that such a page number restriction
should not be contained in the rule.

2. Commission proceedings vary according to their
complexity, the number of parties involved, the number and
complexity of the issues raised, and the number of witnesses
participating. One hearing could involve only 3 relatively simple

issues warranting a four or five page post-hearing statement,
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whereas another hearing could involve upwards of 200 issues
presented in a major utility rate case or need determination
proceeding, with numerous parties participating. Tampa Electric
simply does not believe that an arbitrary total of 60 pages for all
of the various post-hearing submissions identified in the rule
would be reasonable nor would it be adequate to ensure that
litigants before the-Commission are afforded due process.

3. The proposed 60-page lim.tation would be particularly
unfair for the regulated utilities who, in a rate case for example,
must address each issue and prove its case to the Commission. An
intervenor might participate in a utility rate case for the scle
purpose of addressing a small number of issues not reguiring post-
hearing filings of the length which the utility must have in order
to adequately address all of the issues. This is quite often the
case when, for example, municipalities or electric power users
groups intervene in utility rate proceedings.

4. Tampa Electric has similar concerns over the propesed
revision to Fla. Admin Code Rule 25-22.056(3) (a) to require parties
to include in their post-hearing statement of issues and positions
a summary, not to exceed 50 words 1in length, of the parties’
positions on each issue. Many positions on complex issues cannot
be squeezed within a 50 word limitation. This is particularly true
with complex accounting and engineering issues.

5. As was discussed above regarding the proposed 60-page
limitation on post-hearing filings, the utility has to address

every issue involved in a big case and more often than not has the
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burden of proof on these issues. Certainly for some issues 50
words would be adequate and on occasion Tampa Electric has merely
stated a yes or no answer as its entire position on an issue.
However, on other complex issues Tampa Electric does not believe it
would be fair to impose an arbitrary 50-word limitation on the
summary of the company’s position. For example, every utility rate
case involves an issue of what is tne appropriate weighted average
cost of capital including the proper components, amounts, and cost
rates associated with the utility’s capital structure. Quite often
the parties’ positions on this issue can be most effectively
summarized by use of a chart covering two-thirds of a typewritten
page and containing more than 50 words. Similarly, the annual
planning hearing has involved an issue as to which cost assumptions
should be made in determining the statewide avoided unit. The list
of assumptions in response to this issue typically covers nearly
two pages and involves many more than 50 words. There would be no
way to respond to this issue without violating the 50-word
limitation.

6. Tampa Electric’s final concern has to do with the fact
that the draft rule language pertaining to the summary of parties’
positions seems to reguire that each party file a summary of 1its
position. However, it goes on to state that in the absence of such
a summary statement, the party’s prehearing position will be used
in the Staff Recommendation. Thus, a party who had set forth a
lengthy position in the prehearing order arguably could have tleir

lengthy position from the prehearing statement included in the
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Staff Recommendation, simply by not complying with the 50-word
summary requirement. This would be to the detriment of other
parties who comply with the 50-word summary requirement.

7. Rather than imposing an arbitrary 50-word limitation on
summaries, Tampa Electric would urge the Commission to simply

require each party to submit a reasonably concise summary of its

position on each issue.

WHEREFORE, Tampa Electric Company urges the Commission to
refrain from imposing a 60-page limitation on all of the various
post-hearing submissions and to refrain from imposing an arbitrary
50-word limitation on the summary of a party’s pesition on each
issue.

~
DATED this Zd - day of October, 1992.

Respectfully submitted,
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E L. WILLIS
AMES D. BEASLEY
Ausley, McMullen, McGehee,
carothers and Proctor
Post Office Box 391
Tallahassee, FL 22302
(904) 224-9115

Attorneys for Tampa Electric Company
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true copy of the foregoing Comments on

Proposed Rules, filed on behalf of Tampa Electric Company, has been

furnished by U. S. Mail on this 2 ﬁ day of October, 1992 to the

following:

Ms. Chris Moorex¥

staff Counsel

Division of Appeals "~
Florida Public Service Comm’n.
101 East Gaines Street
Tallahassee, FL 32399-0863

-—

Mr. Matthew M. Childs

Steel Hector & Davis

601 First Florida Bank Bldg.
Tallahassee, FL 32301

Mr. James A. McGee
Corporate Counsel

Florida Power Corporation
Post Office Box 14042

st. Petersburg, FL 33733

*By hand delivery

Ms. Noreen Davis*

staff Counsel

Division of Legal Services
Florida Public Service Comm’n.
101 East Gaines Street
Tallahassee, FL 32399-0863

Mr. G. Edison Heolland, Jr.
Beggs & Lane

Post Office Box 12950
Pensacola, FL 32576
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