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June 13, 199 4

Ms. Blanca Bayo, Director Division ot Record s and ReportingFlorida Pu bli c 
S

e rvic e  Co mais sio n
101 East Gaine s  Stree

t Fletcher Building 
Tallahassee, Florida 32399- 085 0

Dear Ms. Bayo: 

Enclosed fo r  filin g with the Co maisa io n  in Do ck et 
N

o. 9
4

0
0

0 1
-

EI
a
r e

the followin g : 

FPL'• Req ues t fo r Confidenti al Cla ssific ation. Fifteen copiesot FPL's R�qu
ea

t For Confi
d

ential Class ification of CertainInformatio n Repo rted on the Commissio n's Form 423-l(a) wit
hAttachment s 8, c, D a

n
d E a r e enclo

sed. The original R quest for Confide
nt

i
a

l Cla ssification of Certain Information Reported on the Comaission's F ol"ll 423-l
(a) with Attachments A,B, c, D and Eis enclo 

e
d. Ple ase note that Attachment A is an uned ite d Fonn 42 3 - l(a ) nd ther efor e  ne ed s  to be tr at ed asconfidential. 

If you have any qu
e

stion s regarding this transmitt al or the information filed herewith, you o ay co n t a ct e t (3 0 5) 552-27 2 4. 

Sincerely, 

Steven H. P ld an 
Attorney 

SHF:sk D 

Enclo ur ·�
Len r2. Apr 

ff'l. Cr p ,l I
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BZPOU TD 

PUBLIC SBRVICB COMMISSIOM 

In re: Fuel and Purchased Power 
Cost Recovery Clause and Generating 
Performance Incentive Factor 

) 
) 
) 

___________________) 

Docket No. 940001-EI 

REQUEST POR CONFIDENTIAL 

CLABSirICATIOH or CBRTAIM Illl'OR>CATIOV 

UPORTBD 011 TD COMMI88I01f'S PORK 423-1 (a) 

Pursuant to §366.093, F.S. and Florida Administrative Code 

Rule 25-22.006, Florida Power, Light Company ("FPL") requests that 

the Florida Public Service CoJ1J11ission ("CoJ1J11ission") classify as 

confidential information certain information reported on FPL's 

April, 1994 423-l{a) Fuel Report as delineated below. In support 

of its request FPL states: 

1. FPL seeks classification of the below specified 

information as proprietary confidential business information 

pursuant to §366. 093, F. S. 

provides: 

In pertinent part, §366.093, F.S. 

(1) • • • Upon request of the public utility or
other person, any records received by the commission 
which are shown and found by the commission to be 
proprietary confidential business information shall be 
kept confidential and shall be exempt from s. 119.07(1). 

(3) • • • Proprietary confidential business 
information includes, but is not limited to: 

(d) Information concerning bids or other 
contractual data, the disclosure of which would impair 
th efforts of the public utility or its affiliates to 
contract for goods or services on favorabl� te 

O'TE 

II�:; 

.. ORTING 



2. In applying the statutory standard delineated in paragraph

1, the CoJIJllission is not required to weigh the merits of public 

disclosure relative to the interests of utility customers. The 

issue presented to the Comnission, by this pleading, is whether the 

information sought to be protected fits within the statutory 

definition of proprietary confidential business information, 

§366.093, and should therefore be exempt from §119.07(1).

3. To establish that material ls proprietary confidential

business information under §366.093(3) (d), F.S., a utility must 

demonstrate (1) that the information is contractual data, and (2) 

that the disclosure of the data would impair the efforts of the 

utility to contract for goods or services on favorable terms. The 

ColllJllission has previously recognized that this latter requirement 

does not necessitate the showing of actual impairment or the more 

demanding standard of actual adverse results; instead, it must 

simply be shown that disclosure is "reasonably likely" to impair 

the contracting for goods or services on favorable terms. See 

Order No. 17046, at pages 3 and 5. 

4. Attached to this pleading and incorporated herein by

reference are th following documents: 

Attachment ) A copy of FPL's April, 1994 Form 423-l(a) with the 
information for which FPL seek confidential 
cla ification highlighted. Thi docum nt i to be 
tr•ated as confidential. 
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Attachment B) An edited copy of FPL's April, 1994 Form 423-l(a) 
with the information for which FPL seeks 

confidential classification edited out. This 
document may be made public. 

Attachment C) This document is a line by line justification 
matrix identifying each item on FPL's Form 423-l(a) 
for which confidential classification is sought, 
along with a written explanation demonstrating that 
the information is: (1) contractual data, that (2)
the disclosure of which would impair the efforts of 
the utility to contract for goods or services on 
favorable terms. 

Attachment D) The affidavit of Dr. Pamela Cameron. Dr. Cameron's 
affidavit was previously filed with FPL's original 
Request For confidential Classification of Certain 
Information Reported on The commission's Form 423-
1.Lll on March 5, 1987, in this docket. It is 
refiled with this request for the convenience of 
the Commission. Attachment E updates Dr. Cameron's 
affidavit. 

Attachment E) The affidavit of Eugene Ungar. 

5. Paragraph 3 identifies the two prongs of §366.093(3)(d),

P.S., which FPL must establish to prevail in its request for

confidential classification of the information identified by 

attachments A and c. Those two prongs are conclusively established 

by the facts presented in the affidavits attached hereto as 

Attachments D and E. First, the identified information is 

contractual data. Second, disclosure of the information is 

reasonably likely to impair FPL's ability to contract for goods and 

services, as discussed in Attachments C, D and E. 

6. FPL seeks confidential classification of the per barrel

invoice price of No. 2 and No. 6 fuel, and related information, the 

per barrel term.inaling and transportation charges, and the per 

J 



barrel petroleua inspection charges delineated on FPL'• Form 423-

l(a) Fuel Report aa more specifically identified by Attachments A 

and c. 

7. The confidential nature of the No. 6 fuel oil information

FPL seeks to protect is easily demonstrated - once one understand• 

the nature of the ■arket in which FPL as a buyer must operate. The 

market is No. 6 fuel oil in the Southeastern United State■ and that 

market is an oligopolistic market. see Cameron and Ungar 

affidavits. In order to achieve the best contractual prices and 

ter11S in an oligopolistic market, a buyer must not disclose price 

concessions provided by any given supplier. Due to its presence in 

the market for No. 6 fuel oil, FPL is a buyer that is reasonably 

likely to obtain prices and ter:as not available to other buyers. 

Therefore, disclosure of such prices and terms by a buyer, like FPL 

in an oligopoliscic market, such as No. 6 fuel oil, is reasonably 

likely to increase the price at which FPL can contract for No. 6 

fuel oil in the future. see the affidavits of Cameron and Ungar. 

s. The economic principles discussed in paragraph 6 and Dr.

Ca eron'• affidavit are equally applicable to FPL's contractual 

data relating to terminaling and transportation charges, and 

petroleum inspection services as described in E. Ungar's affidavit. 

9. The Co ission need only make two findings to grant

confidential classification to the No. 6 fuel oil inforaation 



identified as confidential in Attachments C and D, to wit: 

(a) That the No. 6 fuel oil data identified is contractual
data.

(b) That FPL'• ability to procure No. 6 fuel oil, tenainaling
and transportation services, and petroleWI inspection
aervices is reasonably likely to be impaired by the
disclosure of the infonaation identified because:

(i) The markets in which FPL, as a buyer, must procure
No. 6 fuel oil, tenainaling and transportation
services, and fuel inspection services are
oligopolistic; and

(ii) Pursuant to economic theory, a substantial buyer in
an oligopolistic market can obtain price
concessions not available to other buyers, the
disclosure of which would end such concessions,
resulting in higher prices to that purchaser.

10. The confidential nature of the No. 2 fuel oil 

inforaation, identified in Attachments A and c as confidential 

inforaation, ls inherent in the bidding process used to procure No. 

2 fuel oil. Without confidential classification of the price FPL 

pays for No. 2 fuel oil, FPL is reasonably likely to experience a 

narrowing of the bids offering No. 2 fuel oil. The range of bids 

is expected to converge on the last reported public price, thereby 

eli■inating the probability that one supplier will substantially 

underbid the other suppliers based upon that supplier's own 

economic situation. See Ungar affidavit. consequently, disclosure 

is reasonably likely to impair FPL's ability to negotiate future 

No. 2 fuel oil contracts. 
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11. FPL requests that the CoJDJ11ission aake the following

findings with respect to the No. 2 fuel oil info�tion identified 

in attachments A and C: 

a. That the No. 2 fuel oil data identified ia 
contractual data; and 

b. That FPL' s ability to procure No. 2 fuel oil ia
reasonably likely to be iapaired by the disclosure
of the information identified because:

(i) the bidding process through which FPL obtain•
No. 2 fuel oil la not reasonably expected to
provide the lowest bids possible if disclosure
of the last winning bid is, in effect, aade
public through disclosure of FPL's Fora 423-
1 (a)

12. Additionally, FPL believes the importance of this data to

the suppliers in the fuel market is potently demonstrated by the 

blossoming of publications which provide utility reported .fuel data 

from FERC Form 423. The disclosure of the information sought to be 

protected herein will no doubt create a cottage industry of desktop 

publishers ready to serve the markets here1n identified. 

13. FPL requests that the information for which FPL seeks

confidential classification not be declassified until the dates 

specified in Attachment c. The time periods requested are 

necessary to allow FPL to utilize its �arket presence in 

negotiating future contracts. Disclosure prior to the identified 

date of declassification �ould i pair FPL's ability to negotiate 

future contracts. 

14. The material identified as confidential information in

attachments A and C is intended to be and is treated by FPL as 

6 
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Fl o rida Powe r , Light c,:, m panyP. 0. Box 02 9100 Miami, F lor i

da 33102-91 0 0(305) 552-272 4  
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Justification for Conftdentlalty for Aprl, 1994 Report: 

FORM UNE{S) 

423-1 (a) 1 - 36 

423-1 (a) 1 - 36 

423-1 (a) 1 - 36 

423·1 (a) 1 • 36 

423·1 (a) 1 • 36 

423-1 (a) 1 • 36 

423-1 (a) 1 • 36 

423·1 (a) 1 • 36 

423·1 (a) 1 • 36 

423·1 (a} N/A 

ATTACHMENT C 

Docket No. 940001-EI 
May, 19 4 

COLUMN BADPt!N f 

H (1) 

(2) 

J (2), (3) 

K (2) 

L (2) 

M (2), (4)

N (2), (5) 

p (6), (7) 

a (6), (7) 

H. I, K. L, N, R (8) 

··-······---········--·········-··-·········-·-··················•Rationale for contldentlllty:

(1) This information is contractual information which, if made public, ·would impair the
efforts of {FPL} to contract for goods or services on favorable terms.■ Section
366.093 (3) (d), F.S. The information delineates the price FPL has paid for No.
6 fuel oil per barrel for specific shipments from specific suppliers. Th s information
would allow suppliers to compare an individual supplier's price with the market
quote for that date of delivery and thereby determine the contract pricing formula
between FPL and that supplier.

Contract pricing formulas generally contain two components, which are: (1) a
markup in the market quoted price for that day and (2) a transportation charge for
delivery at an FPL chosen port of delivery. Discounts and quality adjustment
components of fuel price contract formulas are discussed in paragraphs 3 and 4.
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Disclosure of the invoice price would allow supphers to determ ne the contract 
price formula of their competitors. The knowledge of each others' prices (I.e. 
contract formulas) among No. 6 fuel oil suppliers is reasonably likely to cauae the 
suppliers to converge on a target price. or follow a price leader, effectively 
eliminating any opportunity for a major buyer, like FPL, to use its market presence 
to gain price concessions from any one supplier. The end resuh s reasonably 
likely to be increased No. 6 fuel oil prices and therefore increased electric rates. 
Please see Dr. Cameron's affidavit filed with FPL's Request for Confidential 
Classification which discusses the pricing tendencies of an oligopolistic market and 
the factual circumstances which identify the No. 6 fuel oil market as an oligopolistic 
market in the Southeastern United States. As Or. Cameron's affidaYlt discusses, 
price concessions in an oligopolistic market will only be available when such 
concessions are kept confidential. Once the other suppliers learn of the price 
concession, the conceding supplier will be forced, due to the oligopolistic nature 
of the market, to withdraw from future concessions. Consequendy, disclosure of 
the invoice price ot No. 6 fuel 011 paid by FPL to specific fuel suppliers is 
reasonably likely to impair FPL's ability to negotiate pnce concessions in future No. 
6 fuel oll contracts. 

(2) The contract data found in Columns I through N are an algebraic function ot
column H. That is. the publication of these columns together, or independently,
could allow a supplier to derive the invoice price of oil.

(3) Some FPL fuel contracts provide for an early payment incentive in the form of a
discount reduction in the invoice price. The existence and amount of such
discount 1s confider,tial for the reasons stated in paragraph (1) relabve to price
concessions.

(4) For fuel that does not meet contract requirements, FPL may reject the shipment,
or accept the shipment and apply a quahty adjustment. This Is, in effect, a pricing
term which is as important as the price itself and is therefore confidenbal for the
reasons stated In paragraph (1) relative to price concessions.

(5) This column Is as important as H from a confidenttahty standpoint because of the
relatively few times that there are quality or discount adjustments. That is, column
N will equal column H most of the time. Consequently, It needs to be protected
for the same reasons as sat forth in paragraph (1 ).

(6) This column is used to mask the dehvarad price of fuel such that the invoice or
effective price of fuel cannot be determined. Columns P and Q are algebra c
variables of column A. Consequently, disclosure of these columns would allow a
supplier to calculate the Invoice or effective purchase pnce of oil (columns H and
N) by subtracting these columnar variables from column A.

2 



(7) Terminaling and transportation services in Florida tend to have the same, If not
more severe, oligopohst1c attributes of fuel oil suppliers. In 1987, FPL was only
able to find e ght qualified parties with an interest in bidding either or both of these
services. Of these, ou .. responded with transportation proposals and six with
terminaling proposals. Due to the small demand in Florida for both of these
services, market entry is difficult. Consequently, disclosure of th s contract data
1s reasonably likely to result in increased prices for terminahng and transportation
services.

Petroleum inspection services also have the market characteristics of an ohgopoty. 
Due to the limited number of fuel terminal operations, there are correspondingly 
few requirements for fuel inspection services. In FPL's last bidding process tor 
petroleum inspection services, only six qualified bidders were found for FPL's bid 
solicitations. Consequently. disclosure of this contract data is reasonably likely to 
result in increased prices tor petroleum inspection services. 

(8) This information is contractual informabon which, 1f made public, ·would impair the
efforts of [FPL] to contract for goods or services on favorable terms: Section 
366.093 (3) (d), F.S. The information delineates the price FPL has paid for No. 
2 fuel oil per barrel for specific shipments from specific suppliers. No. 2 fuel oil is 
purchased through a bidding process. At the request of the No. 2 fuel oil 
suppliers, FPL has agreed to not publicly disclose any supplier's bid. This non­
disclosure agreement protects both FPL's ratepayers, and the bidding suppliers. 
As to FPL's ratepayers, the non-public bidding procedure provides FPL with a 
greater variation in the range of bids that would otherwise not be available if the 
bids, or the winning bid by itself, were publicly disclosed. With public disclosure 
of the No. 2 fuel oil prices found on FPL's Form 423-1 (a). the bids would narrow 
to a closer range around the last winning bid eliminating the possibility that one 
supplier might, based on his economic situation. come in substantially lower than 
the other suppliers. Non-disclosure likewise protects the suppliers from divulg ng 
any economic advantage that supplier may have that the others have not 
discovered. 

3 



-----------------------------------------------------

Date of Dectasslllcation: 

FORM UNEtS) COLUMN DATE 

423·1{a) 1 • 5 H•N 3/16/95 

423·1 {a) 6·9 H•N 10/30/94 

423·1 (a) 10-11 � H·N 3/15/96 
.... 

423·1 (a} 12 - 36 H-N 10/31/94 

423·1 {a) 1 • 36 p 3/31/99 

423-1 (a) 1 • 36 a 06/30/96 

423-1(8} NIA H, I, K, L, N, A 03/31/95 

Rationale: 

FPL requests that the confidential information identified above not be disclosed until the 
identified date of declass,flcation. The date of declassification is determined by adding 
6 months to the last day of the contract period under which the goods or services 
identified on Form 423-1 (a} or 423· 1 (b) were purchased. 

Disclosure of pricing information during the contract period or prior to the negotiation of 
a new contract is reasonably likely to impair FPL's abihty to negotiate future contracts as 
described above. 

FPL typically renegotiates Its No. 6 fuel oil contracts and fuel related services contracts 
prior to the end of such contracts. However, on occasion some contracts are not 
renegotiated, until after the end of the current contract period. In those instances, the 
contracts are typ cally renegotiated w thin six months. Consequently, it is necessary to 
maintain the confidentiality of the information identified as confidential on FPL's Form 
423-1 (a) or 423-1 (b) for six months after the end of the individual contract period the
information relates to.

With respect to No. 6 fuel oil price information on the Form 423-1 (a) or 423· 1 (b} for oil 
that was not purchased pursuant to an already existing contract, and the terms of the 
agreement under which it is purchased are fulfilled upon delivery, FPL requests the price 
Information identified as conftdential be kept confidential for a period of ix months after 
th delivery. Six months is the minimum amount of time necessary for con 1dentiahty of 
th s typ s of purchases to allow FPL to ut11iz its market presence n ga ning price 

4 



concessions during seasonal fluctuations in the demand for No. 6 fuel oil. Oisciosure of 
this information any sooner than s,x months after completion of the transaction ia 
reasonably likely to impair FPL's ability to negotiate such purchases. 

The No. 2 fuel oil pricing information appearing on FPL's Form 423-1 (a) or 423-1 (b), tor 
which confidential classification is sought, should remain confidential for the time period 
the contract is in effect, plus six months. Disclosure of pricing information during the 
contract period or prior to the negotiation of a new contract is reasonably likely to impair 
FPL's ability to negotiate future contracts as described above. 

FPL typically negotiates its No. 2 fuel oil contracts prior to the end of such contracts. 
However, on occasion some contracts are not negotiated, until after the end of the current 
contract period. In those instances the contracts are typically renegotiated within six 

months. Consequently, it is necessary to maintain the confidentiality of the information 
identified as confidential on FPL's Form 423-1 (a) or 423-1 (b) for six months after the end 
of the individual contract period the information relates to. 

5 
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111. lfRCT Of D15Clo.1Ull IN OLICOPOLISTIC M4111TS
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D\lmblt ol n,111 •� dw probebilicy illCrnMI that at 11111 011 rir• will have

towtr tJ\aa 1v1rqe COICI Hd u aqr111iv1 pricia1 policy. ntre(on, u oli&oOOliat

iD an ind111try of l S lir• ia more likely co o((er secret ditc:ouaa and lat likely to

be diteovertd ttwa aa oli1opoU1t ia II iDdllltty or only rhrH Ciraaa. 

•· rtat1v1 Ht1ern•111&1

rr prod11et1 were rnaly homottDIOU or P"r(tct subltituta in ch• 

consurntr'1 miad, pr;c. would be the oaly vuiable with •l\icla finm could COlftP'tt. 

This rtduca tM tuk o( coordiAatiJl1, (or r.11111 rnuc couidet oaly the price 

dimtuioa. WNa prod.acts art dj((trtDtiattd, tht t1r1111 ol rivalry be(ome 

multictiaMmioaal aad couiderably more cornpleL 

The ability ot oli1opolilt1 to coordinate ia afrtcttd ia a variety or ways 

by COit coDditiou. OtntraJly, lM araw tM di((ertDCII ia COit Str\aC(UftS 

bet�tta farms, tbe nlOrt trouble lht n,.. will have ruintaia.iaa a common price 

policy. There is abo evidtace that indusuiel chancteriud by hi1ll overhead cosu 

an panicul&rly S\&Ket>tlbll to pricial dlleipU.. brnkdowu whH a dtcliDt in 

dtcnand for� llle iJldauy co opera• below eapecity. Tht iDd111tty cl\anc-ttriud 

by hiall Ciatd cot• 111tt1n IDOl'I ...... CS.mud ii dtprnaed �\&II o( strona 

ind\lCemtDII coward price.c,ntiaa aa4 a loww noor (11W1iul cott) to pnc.

dtcreua (Price-ftltlac will be ctMcktd at lliptt prica wt.ta ma,.iul cosa are 

hiah and fi&ld COIII an rtlatlvely low.) 

D. Lee•lzm eef J•(mu■s, ,, Qal•a

Profitable tacii colhasioa iJ mart likely wbta orden vt sawl, r requent

and re1u1ar. since ct,teetioa and ret:aliatioa VI eaa.-r under thele circumstuca. 

Any dtci.sioa co uadffcUt a ptict oa wllicll iadustry mtmben have taeitly 11'"4 

requir11 a balaDCint o( probable pim 11&11111 the likely costs. TIie 11ia from 
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cutt in1 the Pf ice de riv •  rro •  the inc nued pro bability ol .c,ariaa I profi1able 

order and 
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er 11\&A 
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at. The c oet uiMI fro• ti.. iecreued

probability o r  rival reactiou dr ivi ft l dow
a t he level or hturt pr.c. aad, tMnfon,

r
utu

rt proriu. 
T
ht probable aaiu • ill obv io \&II

Y 
be tuatr whtn the ordet at stake 

is Ia
ra

•• A
bo, the a.mount of in f  oraat ioa a fir •  coa vtyt 1bo11t ia pticiftl 1tn1t11

to other firms i a  the rn a,k et incrluel w it ll  t he n um be r ot trauactioal Of price

qu ote1.
O

t arly, the l eu  rrequc ntl y or dtn art placed, tht lett likely dtt.ctio1 

wo
u
ld be. 

I.
SUos x  11 11  l•11U1U11 La a

TM l onatr lM advt ne  
CO

nteqUC DC el  of r ival rttaliatioe cu bl delayed , 

th e  mo re  attr act ive u �rcutt int th• ac cep ted p ric e  s tncturt blco-. 0.. IDtUI 

of f ora tall int rttal iatio• is to annt secr et pr ic e C\l tl. t r price it abov. inaraiul 

cost and if price cooc mio u  caa r euona b l y  be u ptettd to remai a MCTtt, oliaopo •

lisu hav e  tht inctntiv• lO 1n1 1 1e ia secret pr ic e 1 hadLD I-

F
t11 or r

t
tal iat ioa is no t  lim it ed jus t  to r. v 

o r matched price cues b y

oth e
r S tlltrt 

i
a 

t
he a:wklt. A. d llClot W'e of IIC rtt price cooc111io u to O N  b11ytr 

cn a
y I

nd othef buyen to de maad eq \&al t.rta tJDHt. TM renl t would be u 1roeioa 

or in d\&ltlY prolia II tM pr ice  dlcUDII IIO ICCINll aoda&e O tMf buye n Of I •idl -

d
r a

-nl 
or pr

ice co DCeMioN 1a ttlM l"IL  
TM • --• ud s ia  d iau ibu tio a ot lua yen i.a the market ill a 1i1D1f 1JCU t

ra ctor wbete rw ol r91a.lie•ioe is aa imponaat IDlfUI elelDIDt. Wllere o N  0t a

rew larae b11ywt f'll)rtN ll a 111 11  perc ent or the marke t. t he arutiat of secrtt

p r ice c onc:e11 iou t0 t haN  bu ytn by a sel ltf ia likel y t0 unp oM siplf'acul coaa 

(t hat is, rnu lt  i a  s ianirlca nt t ua  or sales ) (Of t he ,.ma n i nt selt.n. Si� dll­

c: tos urt of secret pr ict  co oceuiona i
D 

th is cue ii mo n like ly to pro pe iauntdilca 

ruct ion t haa would kDO wled a• o f p r ice co nc mio u to smali. r. insip flcut fifflll , 
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onllalt. 0. IO the additional ,,-nspor11do• co1t1, ho•tvtt. 11tilitiee ia ih•

Southnat would be unlikely to purchue r11id (ro,a oortl\euten rtfintriee. The

NorthHIC doa oot havt ICMCIUct rerlMry eapacity to m .. t th• demand ia that area 

and i,, thtr1(or1. a Ott importer ol r11..S (roa th• Gwl Cout Hd (orti1a supplifn. 

Th•nf on, IM Nortbnat and Southeut an ,..,.,. ... but related, marua.. 

FPL purcbula r11id ia very 1.,.. Quatit.Me. .at\l&lly iD bar11 or ship Jou 

(100,000 to 200,000 barrtls or more). ta 19M, FPt. purctlued 2','60,637 barrtb of 

low•sul(u, raid, the majority ot whici. (61 perceat) WIii uadtr mtdium-ttna (Ollt• 

to tWO•YHI) coatncta. TM remainder wu purchaMcS oa the spot market. nere 

ue very f •• buyen o( mid i.a lM market •ho purchue quatitiet •POro1Clli•1 1h1 

ltvelt coasucntd by FPL. Tablie l shows the ttlativt si.111 o( purchua ro, the 

major CODIUIIUDI utilities ia lM Southnlt and tJw Northatt. 0( tht 10 utilities 

who l\ad pwchuel of more thu 500,000 bvreJ!n•utDO"tll for tht July throuah 

September l 9U period, FPL is ctnrly th• siDIM moat imponut buyer in ttrm.s of 

siu. Only ooe ot tht otbtr utilitill ii loeatld ia tbt So11the111. 

TM tDtry '9Qlain1D1aa fo, sc&Mn ia tJlis marltlt an substantial. S.lltn 

m"'t be capable ot CDMtial aD ol CM utility's ic-u.catioa iDCh1din1 quantity aod 

quality ((o, eump ... mHi■-- 1ullu. ull ud ... .., COlltlDt). SuPOlien CDUlt tither 

refine or &athitr ud blea4 C:t.11111 froa rer&Mrial to awucable spec1racadoas. 

-n. capica& � aaoclatld •i� buildl.. or buyint a refinery an 

certaialy s•blludal. Aaodlar ,iablt optioe ror Htry i.alO tlut market would be u

a rtstlln, bltnda or Uldet. AU of th• pu,icipatioa ltY9ls would require a 

finaoc:ial positioa iA tbe oil co bl sold. At tbil levtl. the tDtnAt would pther 

caraoes from rtfinen or other tr:aden and bleed (ii requited) to marketable 

s�incatioas. The primuy facilities rtQuinmeat would bt ,ton.. tankl to hold oil 

ro, resai. or to blend cu1oa. Auumia1 th• eatnat iattndl to sell ,o utaliti11, 

nera-
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me that they .,. hesicut to da1 wit� a broke, who doa aot actually bold cit.. to

tM oil blill ,old u tllil would be couidertd I hitll•ri.sk source. 

Table 2 preseaa a list ol currHtly 1-ctive firm capable o( tUPOlyina 

ruad to the southeuwra utility market oa a contract buis. Tlli.s tin rtc,re,eou 

th• firms pruendy c:ac,eble o( supplyiaa tlM ,cuuheuwra utility marker. So"'• o( 

th... f'itlDI abo supply rnid to tM market i• the Northeut. TM list o( poteftt11l 

contnc:t supplitn to FPL ii somt.,,hat shorter. for uampa.. �UM o( the low­

sultur requittmeat. Laaovea S.A. ia DOt a praeat suoe>liet to FPL. but could supply 

Lato�• rtfinn 

VtH�elaa crude oil wlltcll h• I lai1h•1\llf\lt CODtHL Othen. sucll U S.raaat Oil 

and CiM Compuy aDd Torco Oil Compuy. seU primarily to U.S. G1alf Cout 

reullen. bYt could supply utilitia that """ tMir o,n tru1caionatioa and buy iD 

sutr-.ciently tar1• qautitiel. la ill 1ut reqaat for bids co suoe>IY req1aire"'enu ror 

1917 and/or 1911. FPL received 12 Pf'OOOIUL Under cim.amtanca where oaly 12 to 
... .n 

:o firms co� tot salel ia a market domiuted by a few Iara, purchaser,, uch 
�r 

fina will bl coaceraecl wi� tllt ICtioM ,. pocaatial rnctiou o( ia rivals. Th• 

loa o( a tar.. ale, ,.ell 11. u FPL coaU'ICt, wo\lld uadoubttdly have a 1i1n1Ciaat 

effect oa the market 1llare ot tMI r.,._

Saa ref1Mn or r111Den. ti.o.p DOI ordi.DuilJ capable ol Of •illin1 lO 

commit tM ,_.teal •= 1 ry ID IDNI utility Spteuacatiou ia ordu ID compete ln 

the coDtnet ..,. ror lo•••ulfv raid. may bl poceacial spoc market supc,tien. 

Table l li1t1 ran11 la tllil c:aiqory. TM Hmblr ot firms ia chis cateaory is also 

small eaouab that they a11111 bl ,...,.. ol aod couider the prices orrerld by th• 

0th.en ia tb.eit decisionmakina proce& 

n.. primary chanctariuic wtaicla di.ttiatYi.shet oliaoc,olisuc markta ii cht 

inttrdape*nce o( ti.. selltn ia tilt ma.rket. Clearly, ia view ot the relatively 

nerEr 
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srull number al Mllen, tilt restrictioa1 01 encry a.ad tht small aumblr of Iara•

buytn. tht bidl ud pric11 ocrtred by oat rutl oil supplier will ha.,. aa tfreci oa

the pric:int c,oliey and the qvantity sold by the remainin1 selltn. A firm wishin1 to

sill res id to FPL ill this market cannot itaon the actions or oricint dec:isiou of

other Orms ud rnsoubly 11a,tet to profit ia the Iona term. 

•• [[[a;t o( Pbc)O!Ytt

la Slctioa Ill. tht role o( disclosun aad tht futon conducive to pric1-

c1.mint ia oli10p0liJtic iadvstrin wu diseuued. Thi Htlysil iadicata that tht 

racton which rac:ilitatt secrec discou1uin1 111 also pnseat i■ the soutl\tutern 

market ror resid. At diK\med. there ue curraady 12 to 20 firma cai,able or 

supplyina raid ia this mar«tt. R.aellen or broken .,ill havt di((trHt �, 

struc:tuta thaa refiun. Th• oil industry ii t)'Pically cluaified u a hiah overhead 

cost industry. Contnca ror rttid ut laflt and infrequent. The probable nee aains 

rrom disc:ountina are aruter where ordtn an Iara• aad infrequent. In th• absence 

or public: disclosure, price c:ooc:euions c:ould reuontbly be nc,tettd to remain St(ret 

for at lust ON to two ynn under I loDt•ttftll C:ODtnct. And rUlally, tht upectld 

1ains to uaderc:uttiaa tu iAduatry price tO a tars• buyer s1.1cb u FPL would bt 

tar11 i( secrtCY could bt uaumtd. AU o( tht11 market chancteristics whic:h are 

preua, ill tbe 1011thaitara raid market .,. c:oaducive to the arutiaa of orice 

concmiou. A. liait1a1 raeior. ho.,.,.,, may bt ditelolun or the lack of seerecy 

sine:, price coact11io• tO a sinaular Iara• buytt s�b u f'PL could meaa a 

sianificut loll of .... for the remainina s.ellen. 

Tb• analysis ot the f utl muktt ia whicb FPL coms,ttll iadicatn that 

sell•" have a strona incentive to arut price coac:cuions, buc an mon likely to 

rant them oaly if secrecy cu bt wurtd. 
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POff NTIAL SOUTHIAST ltSID SUPPLIIU

L ONC- na
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NT.ACT'S 

Loo1-T1r111
Trusc,onatioa 

bS:l iH Cg ma DX 81fiDH 
(Owe m: Laat

l 
(I

) 

(2

) 

Amerada H111 CoflM)ratioa v .. YII 
Amoco OU Compeay Y• v .. 
Ape& Oil CorapUJ No YII 
•• ,. Nortll A .. rica No

Y11

S.lcher Oil Compuy No YII 
ChalleDltf Ptm>le\1111 (USA). Inc. No No 
Chevroa lnttrutioul Oil Com puy No v .. 
etareodo• Matketina. toe. No No 
Eaattn s.& board Ptuoleum Co mpaey No No
Globe! Peuolt•• CoflM)ratioa No No
H111 Pttrolt\UII Co mpu y

Y• 
No 

Kocll Fuell. IDC. v .. No 
La1oven S.A. YII Y• 
N•• Eealand Pttr oltu• Co mpu y No No 
P,uobru (lruil) v..

v..
Phibro Disttibuton Corporatioa No No
Sctlloe> P1tro1tu• Compuy No Y• 
s.,,.u ,  Oil ud OM Co mpuy. tee. No No
StiDMI taaeroil. IDC, No No 
S\la Oil T,-ctiaa Co mpu y Y• No 
Tauber Oil Compuy No N

o

To rco  Oil Compu y  No 
No 

JAILt 1 
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S�uualiH g( E?L
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Y• 
NoYII
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No NoNoNo NoNoNoNoY•NoN

o Y11 (curttat) Y• YII (C\ltttDt)
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NoNo
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2
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North st Of th 4 ult rt who had r sidual fu I 011 purch ses of more than 6 m1 ,on barr 

in 1993, FPL Is clearly the s ngle rgest buy r, espec1auy In the South st

B T ble 2 attached he<eto is an updated v rs10n of Or Cameron's Tab 2 (Contract Supp rs) 

nd Tab 3 (Spot Market Supp rs) It idenuf,es those firms currently capable of su�ing 

residual fuel oil to the Southeastern utility ma et on a contract or spot basis. Circumstances 

today do not requ re a dlfferentia110n of supp rs between th contract and pot (one delivery 

contract) mar1tets. Since some ot these supp rs cannot always meet FPL's suHur 

specifications, the list of potential contract supp rs to FPL .s somewhat shorter In 1 sse. there 

w re 23 potential fuel od supp�ers to FPL; m 1994, there are currently 29 potential fuel od 

supp6ers. In rts current request tor bids to supply a portiOn of FPL s fuel otl requ1rements under 

contract for the 1993 through 1995 period, FPL received 5 proposals Under arcumstances 

where only 25 to 30 firms compete for sales n a market dorrunated by a few large purchuers, 

each firm (supplier) w1U be concerned with the actions or potential reactions of ,ts nvalS. 

The nformatlon shown in columns P and a of the 423· 1 (a) repon includes tormat10n on the 

termmaling and transportat10n markets and the fuel o I volume and quality inspection martt t In 1987, FPL 

was only ab to find e(Oht qua6f1ed parties w h an interest In bidding terminaling and transportat10n 

services. Of these, tour res:,onded with transportation proposals and s x with terrrunahng proposa . Due 

to the smaU demand in Florida tor both of these s rvtces, market entry ,s d1ff1cutt. Consequently, disclosure 

of th s contract data tS reasonably hkeiy to resuh In increased prices for terminaling and transportation 

services. 

Petroleum inspection services also have the market charactensttC$ of an oligopoly. Due to the 

limited number of fuel terminal operations, there re corr spond,ngly few requirements for fuel inspect10n 

services. In FPL 's last bidding process tor petro um inspection services in 1991, only five qualified bidders 

w re found tor FPL's bid solicitatrons. Consequently, disclosure of the contractu I Information (1 e , pnces, 

terms nd cond lions) ol lh se s rvJces would hav th 1,ame n atwe fl ct on FPL's lity to contract 

for such serv ces as would the dlsclosur of FPL's pnc s tor residual (No 6) fuel 011 delin ted In Dr. 

C meron·s ffidavit Th t • pursuant to conomic th ory. d sclosure of pncing format10n by buy r 



the t>uyers ab1hty to negotiate contracts in the future. 
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Th adverse effect of maktng 1nformat1on of this nature ava labia to suppliers Is evidenced by th 

od industry's react10n to publication of FERC form 423 That form disclo es I delivered pnc of fuel od. 

Bee us of the imponance of th s informatron to fuel supp rs, several services arose wtuch compled and 

sold this inform lion to suppliers that are only too w hng to pay W expect that a sImtlar "cottage 

ndustry" would develop If the FPSC 423· 1 (a) or 423· 1 (b) data were made public. Therefore, the publicat10n 

of this 1ntormat on will be made readily available to the fuel supp�ers, and th s will ultimately act as a 

datnment to FPL s ratepayers. 

The mformat1on which FPL seeks to protect from disclosure as contractual data that is treated by 

FPL as propnetary confidential business ,nrormation. Access wrthm the company to this ,n1ormat10n I 

restncted. Th s mlorma110n has not. to the best of my knowledge. been disclosed elsewhere Furthermore, 

pursuant to FPL's fuel contracts. FPL Is obligated to use a• reasonable efforts to ma,ntam the confidentiality 

of the information identified as conftdenttal tn Attachments A and C of FPL's Request for Specified 

Conhd11nhal Class,ticat,on. 

The pricing information appearing on FPL's Form 423· 1 (a) or 423· 1 (b) for which confidential 

class1ficahon Is sought should remain conftdent1al tor the trme penod the contract in effect. plus s 

months. Disclosure ot pncing Informat10n dunng the contract period or pnor to the nagotiat10n of a new 

contract reasonably ikely to impair FPL s ability to negotiate Mure contracts as d set bed above 

FPL typicaUy negotiates new residual (No 6) fuel oil contracts and fuel related services contracts 

prior to the end of ex,sttng contracts. However, on occasion some contract negotratI0ns re not fmaliz d 

untn after the end of the contract penod ot existing contracts. In those nsta:1ces, th new contr cts ar 

typicaffy nagot, led within the next six months. Consequently, it IS necessa!}' to maint n th confidentraity 

of the nformat100 identIf1ed as confIdentr I on FPL's Form 423· 1 (a) or 423· 1 (b) for six months after th nd 

of the Individual contract period th information relat s to 

With respeC1 to residual (No. 6) fuel o I price nformatlon on the Form 423-1(1) or 423·1 (b) tor o I 

that was not purchased pursuant to an alre dy exIs11ng contract. and tho terms of the agr ment und r 
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whieh uch tu I oil s purchased 81 futf1!!8d upon dG v ry, FPL r u sts t price format10n ntif1ed s 

confid ntIal in Attachments A and C of FPL'i. Request for Specified Confid nt,al Class cation kept 

contid ntral tor a penod of six months after the delivery So: months the m,rumum amount of time 

necessary for confidentiality of these types of purchases 10 aDow FPL 10 utilize ts mark t pr senoe in 

ga no prlce concessions during seasonal tluctuahons In the demand for residual (No 15) fuel 011 

o,sctosure of th s lnformat,on any sooner than six months after comptet10n of the transaction reasonably 

ely to lfflp&tr FPL's ability to negotiate such purchases 

In summa,y, It - my opinion that the cond lions cited by Or Cameron In her affidavit are still valid, 

and that the mar1tets In which FPL buys fuel oil. and toel oil related S8'VIC85, are oligopoliStlC 

In add1t10n. this affidavit IS ,n support of FPL's Request for Confidential Classification of No 2 fuel 

01I pnce informat10n found on FPL's Form 423•1(8). The No. 2 fuel 01I 1nforma1ton ident1t1ed on Attachments 

A and C n FPL's Request tor Confidential Class1flcat10n s p,opnetary confidential business nformat10n as

that term is defined In §366.093, F S. As such. disclosure of this contractual data would lmpa r FPL 's abiUty 

o contract for No. 2 fuel 011 on favorable terms In the future

No. 2 fuel od Is purchased through a bidding process. At the request of the No. 2 fuel od supp ers, 

FPL has agreed to not publicly disclose any supplie(s bid. Th s non-chsclosure agreement protects both 

FPL's ratepayers. and the bidding suppliers As to FPL s ratepayers, the non-public bidding Pfocedure 

provides FPL w th a greater varlat10n n the range of bids that would otherwtSe not be available f the bids, 

or the w1MIng bid by Itself, were publicly disclosed With public disclosure ot the No. 2 fuel 011 prices found 

on FPL's Form ◄23•1(a), the bids would narrow to a closer range around the last w1M1ng bid elinunating 

th possibility that one supplier might, based on hIs economic sftuat,on. come In substantially lower than 

the other supp rs. Nondisclosure ew,se protects the suppli rs from divulg ng any economic vant e 

that supplier may have that the other have not discovered. 

The No. 2 fuel oil pnclng lntormauon appearing on FPL's Form ◄23·1(a), for ch cont nt,al 

class,ficauon ought. should rema n confldentral for the 11m penod the contract is In ff ct, pk.ls sa 

months o,sclosure ot pricing Intormat10n dunng the contract penod or PftOr to th negotiatiOn of 

contract r asonably I ly to Impair FPL ability to n ottate future contr cts s described abov 
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FPL typically negotiates ,ts No. 2 fuel o I contracts poor to the ond ol such contracts. However. on 

occas on some contracts re not negotiated until after the end ol tho current contract period In those 

mstanc s the contracts are typicaUy renegotiated w1th1n six months. Consequently, 1t ts necessary to 

maintain the confidentiality of the information identified as confidant, al on FPL's Form 423· 1 (a) for s 

months attar the end of the 1nd1vidual contract period the 1nforma111on relates to. Disclosure of this 

informat10n any sooner than six month� alter completion of the trans.action 1s reasonably ely to 1mpa r 

FPL's ab hty to negotiate such contracts. 

Further att,ant sayeth naught. 

State of Flooda 

County of Dade 

) 
) ss 

) 

The foregoing instrument was acknowledged before me th, 'J.,(_p I �ay of May, 1994 in Dade 
County, Florida by Eugene Ungar, who is personally known to me antj who did t e tn oath. 

Senal Nun 

Notary 
Public Titlt1 
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