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On Mazrch 13, 1991, Orlando Cogen Limited, L.P. (OCL) and
Florida Power Corporation (FPC) exscuted a Negotiated Contract for
the Purchase of Firm Capacity and Energy from a Qualifying Pacility
(Contract). Pursuant to section 20.1 of the contract, FPC’'s
payment obligations under the contract were conditioned upon the
Commission’s approval of the contract. By Order No. 24734, dated
July 1, 1991, the Commissicn approved the contract.

Section 3.3 of the contract states that the facility’s ability
to deliver ite committed capacity "shall not be «¢ncumbered by
intezrzuptions in the its fuel supply." FPC, in a complaint filed
on April 7, 1994 alleges that saection 3.3 requires that OCL
maintain a back-up fuel supply and OCL has not complied with that
section. OCL dexies that backup fuel is required. Prior to the
filing of FPC’s complaint, OCL filed a lawsuit against FPC in the
United States District Court for the Middle District of Plorida
alleg violaticns of cthe anti-trust laws and breach of contract.
On April 27, 1994, OCL filed a motion to dismiss FPC's complaint.
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Oral aryument on the motion was held on August 15, 1994. The
positions of the parties are as follows:

oCL:
A. The Commission does not have jurisdiction over OCL.

B. The Commission does not have jurisdiction over the claims
asserted by FPC.

(o FPC’s allegations of fraud constitute an improper attempt to
invoke the exception to the Administrative Finality Rule.

D. The doctrine of comity requires that the Commisgion defer to
the federal court.

A. The PSC has broad statutory authority to regulate the terums
and conditions of QF contracts and it exercised that authority
in this area.

B. Having been approved by the PSC, the contract became an order
of the PSC, subject to its continuing jurisdiction.

C. The PSC has continuing authority to clarify the meaning of its
order, even after the order has been entered.

D. The doctrine of comity does not require the Commission to
defer to the fedaral court.
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DISCUSIION OF IJSURS

ISSUR.1: Does the Commission have jurisdiction to interpret secticn
3.3 of the contract between FPC and OCL?

: Yes.

STAFPF ANALYSIS: Pursuant to Section 366.051, Florida Statutes,
this Commission has jurisdiction over power purchases and properly
exercised that authority by approving the contract which is the
basis of this dispute. In approving the contract and the provision
for cost-racovery, the Commission did not simply review the
capacity payments that FPC was to make, but it also considered
whether the contract was "prudent" and how the contract would
affect the electric grid. The Commission has exclusive
jurisdiction over the planning, development, and maintenance of a
coordinated electric power grid throughout the State to assure an
adequate and reliable source of energy pursuant to Section
366.04(5), Florida Statutes. Whether OCL is required to maintain
a secondary fuel supply could effect FPC’s ability to provide
reliable service to its customers and could also have an effect on
the reliability of the electric grid, therefore, based upon Section
366.04(S), Plorida Statutes, this matter is within the purview of
the Coumission’s jurisdiction.

OCL argues that prior decisionms holding that an agreement
becomes part of the Commission order should not be extended to this
type of agreemant. OCL indicataes thac previous rulings deal only
with territorial agresments and tariff disputes. It is
unnecessary, however, to even address the question of whether the
contract beccmes part of the Commission order. As set forth below,
the Comniesion has jurisdiction to interpret contracts when dealing
with an area over which the Commiseion has jurisdiction. The
subject case involves such an arzea. Under Section 366.081, Florida
Statutes, utilities such as PPC are required to purchase all
electricity offered for sale by a cogenerator or small power
producer. The Statute further states that the Commission shall
authorize the zate at which the utility must purchase power which
is equal to the purchasing utility’s full avoided costs. Also, the
Coumission has the regulatory authority and responsibility to
oversee and protect the integrity and reliability of Florida‘s
energy grid. This cogeneration contract is a creature of
regulation in a field that is uniquely within the Commission’s
regulatory expertise and authority.
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Even constitutional claims of contractual interference have
been universally rejected by the courts in the face of the Public
Service Commission’s exercise of its statutory authority to
regulate utility sexvices. Specifically, the Coamission'’'s
regulation of utilicy qcrvicu is considered a valid exercise of
its police power. Even wvhen an existing contract is voided by the
Commigsion’s actions, there is no unconstitutional impairment of
contract under the Florida or United States Constitution. EH.
Miller & Sons. Ing. v, Hawkins, 373 So.2d 913 (Fla. 1979); Citv of
Plant City v. Mavo, 337 So.2d 966 (Fla. 1976); i
v.—Gtilities Operating Co,, 156 So.2d 842 (Pla.1963);

248 U.S. 372, 39
S8.Ct. 117, 63 L.E4. 1309;
290 U.S. 398, 54 S.Ct. 231, 78 L.BA. 413 (1934). See also State v.
Burr. 84 So.61 (Pla. 1920) and
324 So.2d 155 (Pla. 2 DCA, 197S). As the Suprems Court of Florida

stated in B, Miller & Sopns. Inc. v, Hawkina, supra:

The Commission’s decision was based upon the well-settled
principle that contracts with public utilities are made
subject to the reserved authority of the state, under the
police powar of express statutory or constitutional
authority, to modify the contract in the interest of the
public welfare without unconstitutional impairment of
contracts. (373 So.2d at 914)

OCL ilso argues that a previous decision of the Commission
refusing to intezpret a contract should be controlling. It should
be noted that in Order No. 14207, issued March 21, 1985, the
Coomission declined to interpret the terms of a QF contract between
Tampa Rlectric M&(MJ and Conserv, Inc. (CONSERV), however
that cas~ should not applied to the case at hand. At the time
whea the CONSEREV contract wvas approved by the Commission, the
Comnission’s cogeneration xrules simply provided that any QF with a
70% equivalent availability factor was entitled to negotiate a
capacity paywent with a regulated utility. The approval of the
CONSERV contract by the Commission predates the enactment of
section 366.051 which mandates that utilities purchase power from
cogenerators and the adoption of revised Rules 25-17.80 through 25-
17.89 which retuires a more extensive review of QF contracts.

While the parties to this docket have framed the issues solely
in terms of contract interpretation, staff beliaves that the issues
raised in this dockat are brosder in scope. If the contract
approved by the Commission for cost recovery purposes in Order No.
24734, issued July 1, 1991, may not result ian a facility able to
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deliver its committed capacity because of possible interruptions in
fuel supply®, the Commission may wish to revisit its cost recovery
decision. In Order No. 25668, issued February 3, 1992, in Docket
No. 910603-EQ, the Commission stated that it would not revigit
decisions allowing cost recovery on cogeneration contracts absent
some extraordinary circumstance such as perjury, fraud, collusion,
deceit, mistake, inadvertence, or the intentiomal withholding of
information.

This Commigssion approved the OCL project for cost recovery,
with the view that the project would reliably be able to deliver
its committed capacity without possible interruption in fuel
supply. If this is not che case, the Commigsion’s approval of cost
recovery under the contract may have been the result of mistake or
inadvertence, two of the circumstances under which the Commission
may revisit its cost recovery decision. It is well settled that
the Commission may modify its orders when there is a demonstrated

public interest. Reopla’'s Gig Svstem, Inc. v. Mason, 187 So.2d 335
(Pla. 1966), Rasdy Creek Utilities Co. v, FPlorida Public Service
' . 418 So.2d 249 (Fla. 1982), Elozrida Powar v. Reaxd, 626

So.2d 660 (Pla 1993),

Sunshins Utilicieg v, Florida Public Servigg
Commiggion. 577 So.2d 663 (Fla 1lst DCA 1991), and Righter v.
Florida Rgwer Corp., 366 So.2d 798 DCA 1979). :

Therefore, issues related to this Commission’s decision to
allow cost recovery, &8 well as contractual issues, are raised in
this docket. Staff therefore, recommands that the Motion to
Dismiss be denied.

. FPC’'s complaint alleges that OCL has failed to provide an
"unencumbared* fuesl supply. A motion to dismiss tests the legal
sufficiency of the pleading. Auguatine y. Southezn Bell Ielephope
and Talegraph Sompany, 91 So.2d 320 (Fla.19%6). It admits all well
pleaded ailegations of the pleading to which it is directed and
asserts thact the pleading does not state a cause of action on which
relief may be granted. Coppmolly v, Sebecg, InC. 89 So.2d 482

(Pla. 1956}, Nithers v. Plagshin Psoples Bank of Tallahasgsss, 473
So.2d 789 (1 DCA 1988).
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ISSUR 2: Should the Commigsion exercise its jurisdiction and
interpret the contract in light of OCL’'s coumity assertion?

RECOMMERDATION: Yes,

STAYY ANALYSIS: Under Florida law, a state court or administrative
agency has discretion to stay the proceedings when there is a
previously filed federal court proceeding on the same issue. The
existence of certain circumstances may provide adequate grounds for
the state court or agency to deny to stay a state court or agency
proceeding. Such circumstances exist in this case. The
Commission has the staff and expertise to evaluate the technical
issues relating to the adaquacy of OCL’s fuel supply and its impact
on the reliability of the electric grid. The Commission in Order
No. 20808, Dockst Mo. 881326-EI, Declaratory Statemant Regarding
Wheeling by Florida Power & Light Company (FPL), entered a
declaratory statement regardiag FPL’s obligation to whe€el power
produced by a cogenerator despite the pendsncy of a federal anti-
trust suit tag-gsng the same dispute. The Commission found that
it was "not being asked to address fedearal anti-trust issues. We
believe it is appropriate ... to proceed with clarifying the rights
and obligations of petitioner (FPL] under Florida law.® Thus, by
exercising jurisdiction in this case, this macter would be resolved
in an expedient basis and the zeliability of the grid will be
protected. .
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JSSUR 3; Is this matter moot as alleged by OCL at the oral
argument? :

RRCOMMENDATION: No.

8Y8: During the oral argument on OCL’'s motion, \OCL .
stated that the complaint is moot because “we’ve already b%gw..n to’
purcha s the ecuipment znd install the system to put in the backup
that they demand.® ! 'The 1ith hour assertion by OCL that the
complaint is now moet is zot aupporud by any documentation or data
that' would allow the Commiseicn to make an infoymed deciszion.
Given the latenass of OCL's uiu’ticn of mootness, FPC did not
agree that OCL‘’s plans for backup fuel will meet! their demande. At
this time it c.an not hs dec*dcc. whether OCL’s plans for backup fuel
meet the rcq'r iremants of the agreement. This question can always
be raised and dic:oeﬁd ef during cthe bearing.
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