
' I 

TO: 

ftOKa 

U: 

l'LORll>A P'OBLXC: SDV?CB C:OKKISSIOX 

•1,ccher Build!DQ' 
101 �t: Gd:u Street 

Talluaa•._, •lorlda· 3239J-0850 

¥ J:JC QI A• P V M

J>n:scroa, D%nlI0Jf OJ' aacoJtDI Alm monmG 

l)l:V%8%. 011' or La<W. suncu (JOD80X, ?!».A�> /jv/ (J ,�
DIVISIQS ·op BLSCft%C: .um QU (ff1'1!ULL)7f/f' 

J 
� .,_ t•ol�7--c3 • »ft1ff\8r l'O& naor.UTIOIJ or A D.J
�OQDDlffQW COl1ftAC1' DUJcna "ftm OPt,UDO c:ocas iDl.:I'.rKD, 
Ia. P., JIT �·: RIID COJQOBTXO!r 

at.rnC:U.m.nls _,.. 

SPSCUL DtST.R11C'l'I0D I I 1 \�SC\LIO\U\f40357 • JlOC 

QII llarPOftllZ 

0n March. l.l, 1991., Orlando Cogen Lilaited, L. P. (OCL) and
Florid.a Power coz:po:ration CPPC) u.cuted a Kegotiated Contract for
the PUrc:ha••· of i'i� capacity and bargy fZ"Cm. a Qualifying Facility
(Contract). Pur.u.ant to/ ••ction 20.l of the contract, FPC' •
pal'ffl,ent. obligation.a under:the contract wen conditioned upon the
Commission's approval of the contnct. By Order !!lo. 2473-l, dated
July l, 1991� the Commi••�n approved the contract. 

Section 3. 3 of the c:o�tracc atat•• that the facility'• 4.bility
to deliver it• c:ommittad capacity ••hall not be encumbered by
Lnterrupt1ona in the it• !ual aupply.• FPC, in a complaint filed
on April 7, 199• allege■ that: section 3. 3 require• t.b.at OCL
maintain a back-up fuel supply and OCL � not complied with chat
sec�ion. oa. de:iies that backup tuel 1• required. Prior co the
filing of PPC's complaint., OCL filed a lawsuit aga�t PPC in the
United State• District court for the Middle Diatrict of Plorida
alleging violationa of theanti-tnaac law• and breach of contract. 
on April 27, 19941 OCL filed� motion to dinu.•• FPC'• complaint.
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Oral ugumezit on the mocion waa- held oa Auguat 15, 1994. The 
poaitiona of cha parei� are•• 'f:°ollow•: · 

� 

A . . The Coasmi••ion does not have juriadiceion over oct. 
. ' 

B. The C:ommiaaion· does not have jurisdiction over the c:laims
•••erted·by·FPC.

c. FPC's allec;ation. of_frauct· coastitute an improper attempt to
invoke the exc:eption to the Admini•erative Finality Rule.

O� The.doc�rine of comity requires that. tha COmmission defer to
the federal court.

A. The PSC ha.a broad atatuto:y authority to r�ate the teruus
&Ud eonditicma ot ct· cont.ract• and it. exercised t.hac authority
iD. 'chi• area.

B. Having been approved by the PSC,· the contract became an order
of the PSC, au.bject:. to it• contimu11g juriadiction. . . ' 

c. The PSC haa-contin�ng authority to clarify the meaning of its
order, :even after the order baa bHp. entered.

o. The doctrine of c�ty does not require the Commission to
defer to,tha federal court.
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DYSS:V,S+mt or ISSQ'I! 

XSSQ'.I 1: Ooes the Commiaaion have jurisdiction to interpret secti:c:a. 
3.3 of cile contra.ct bet�en FPC and OCL? 

s Yes. 

SDR !:DI:YffJS1· Purauant to Section. 366.051, Florida. scatutes, 
this commission hu jurisdiction over power purchases and properly 
exercised cha� tuthori�y by app1:0ving the contract whi<:h ie the 
baaia of this cliapu�•- In approving the contract and the provision 
for cost-racOV4l%Y, the Commia•ion - did not &imply review the 
capacity payment• that.iPPC was to .maka. but it also co�idered 
whether the contra.et •• "prudent• a:id _how the contract would 
affect the electric ;grid. -- The Commia■ion � excluaive 
jurisdiction ov.er the Planning, :·development:, az:a.d m.intt1Z1&nce of a 
coordinated electric po;ter grid throughout the State to usure an 
adequace and rel'iabl• : aource · - of . energy purauant to Seocion 
3,6.04(5), Florida Statute•. Whether ocr. i• required to maintain 
a •ec:ondaxy · fuel auppiy c;ould · effect FPC' • ability to p1:0vide 
reliable -service ·to 1ts,c:uatomara and could also have an eftec:t on 
the reliability ot the electric grid, tharefore, ba•ed upon Section 
366.04(5)", Florida St&t\ilte•, thi• matter 1• within the purview of 
t.he Commission'·• jurisdiction. : ,· · · .

( 
. 

OCL .u:guea tb.at prior d.aciaiona . holding that an agreement 
becomes· part· of the Comm1 ••ion order ehould not be extended to this 
type of agreemant. OCL I indicat•• 1:hac previous rulings deal only 
with ter.r:itorial · &grMDlnt:a .and tariff dispute•. It is 
wm.eces•ary, �. to .,,en a.ddz'u• the que•tion of whether the 
c:0:a.trac:t become• pare ofi t.ba coaai,aion order. A9 ••t forth below, 
the Commi••ion hu jurieiic:tion to interpret contract■ when dealing 
with. an area over whiQb the �i••ion hu juri•diction. The 
subject case involv.a aw,:h an ma. · Ondar section 366 .os1, Florida 
statute:,, utiliti•• auc!l as PPC ue required to purc:haae all 
electricity offered tor sale 1)y a c:ogenerator or small power 
producer. The Statute further stat•• chat the Commission shall 
au.thoriz• tba rate at which the utility mu.8t purchaae power whic:h 
is equal to the purch&aizzg utility'• full avoided coat•. Also, the 
Commi•sion has tha re9\llato:y authority and responsibility to 
over••• and protect t1- integrity and reliability of Flori�' a 
energy grid. Thia eogeneraeion c:ont.ract ia a c:reature of 
regulation in a field that i• · uniquely vi thin the Commi••ion' � 
regulatory experti•e and authority. 
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Even constitutional· claima 0f contractual interference have 
been univera_al.ly reject� by the court• in the face of th• Public: 
Service _ C0n1ni ••ion'• uerc1•• of it• •tatutory authority · to 
regulate utili�y •�ices. Spacific:ally, the Commi••ion'•
regulation of utilicy .eiervic•• i• c:onaidared a valid exercise of 
its police ·power. lii'V'.en! when an exis1:ing' contract i• voided by the 
Ccmmisaicn'• actions� tihare ia no unconatitutioll&l impairment of 
contract· under tbe Flct)rida or United Seate• eonscitution. . L 
Killer i& l9M· Jns;, Y, Jla'GiAI, ·373 so·.2d 913 (Fla. 1979); City o� 
Plant City y, MfYR, 337 S0.2d ''' (Fla. 1976}; City of Plantation
y. trt;ilit.ie• 0perac1nq- CQ..., 1s, so.2d a,2 (Pla.1963); Q'nign Pa
GQQd eo, Y, g.orqia Public; $•ms• corpgrat;ion, 2•a u.s. 312, 39
s.ct. 111, 63 -L.Ed. 309; i9M Build,1,m, i LAIR IIG, Y, Slaisd;ll.
290 u.s.· 398, 54 S.ct. ,231, 78 t..Bd. 41.3 _(1934). See also Stat.e v.
bii.:, 84 so.,1 CPla. 1!20) and Cgh,ce y. c;;;,,tridqe tn;.ilic.ie• Corp •. 
32.fa So.2d 155 (Pl.a. ·2 pcA, 1975). Aa the Supreme Court of Plorida 
stated ill B, Mill•; i·i9M, %PS- Y, V:lwk1ne, 9up�: 

The Ccmm.iaaion' • daci•icm wu bued upozi the well-·settled 
principle that contract• with public utilities ara made 

· .aubj ec:t to the naened authority of tha •tate, under the
police power ot expn•• statutory or c:0mtitutional
autbority, to modify the contract in the bterest of the
public: welfare without. UJ1Cozig_itutional impainienc of
contract.. (373 So.2d at 914)

oa. i:J.ao ugue• that a previous dec:iaion of the Commission 
ret�ins, to inte..�re� a c:ozitract ahoulcl be controlling. It should 
be noted chat 1D � SO. lt207, i•aued March 21, l.98S, the 
Comm:Luicm dec:11:aad to intup:ce_t � teru of a QP cancrac::t between 
Tampa Blec:tric: Collpuy (TBCOl and Coaaerv, Im:. (COKSDVJ, however 
that: cu• aboul.4 m,t:' be applied to the cue at hand. AC the time 
when the C0HSDV �tract wu approved by tha C0mnd••i0n, tha 
CommiaaiOA' • c:ogeDU"&�icm rule• •imply provided that any QF with a 
701 equivalent aY&iilability fa�or wu encitled to negotiate � 
capacity payaiant. with a regulated ut.ility. The approval ot che 
CONSERV contract by the Coami ••ion pradac•• the enaetmenc of 
••ction 366.051 •hi�b und•t;•• that uciliti•• pu.Tcbau power from
cogeneraton and t.be adoptio: of revieed Rule• 2S-17.80 through 25-
17 .89 which r� a more exteneive review of QF c:ont.rac::t•.

While the paRiu to ebia dockec have fr.amed the i••uu solely 
in terms of contract i.D.t.erpretation, ataff believes that the iseuea 
raised in this docket are broader in ac:ope. If the c:ontrac:t 
approved by tbe C"'oaln1 ••iou for coat ncovm=y purpc••• in Order No. 
34734, iaaued July 1, 1991, may net re.ult in a facility able to 

-•· 
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deliver its commi:tted capacity becau.ae of poaaible interruptions in 
fuel supplyt, the Commission may·wish tq revisit its do•t recovery 
decision. , In Order No: 25668, issued February 3, 1992, . il1 ·Docket 
No. 9i06O3-EQ, the.CommissiQn stated that it would not revisit 
d�cisions allowing cose.recovery on cogenention contracts absent 
aoma extraor�:ry circ:,umstance auc:h as perjury, fraud, collusion, 
deceit, mistake, inadvtrtence,. or·ehe intentional withholding of 
information. 

1 ' 

Thi• Commission approved. the CCI, project for coat ·recovery, 
with the view that the, project .would reliably be able to deliver 
its committed capacity without poe■il>le interruption in fuel 
supply. If this i• not. eh• cue, the O:mmdaaion• s approval of cost 
recovery under the contrac:c may have been the result of mistake or 
iaa.dvert:.ence, two oft�• circwuta.nce■ under which the Commission 
may revisit its eoat �c:overy decision . . It .. 1• well settled that 
the Commisaion may modify its orders when there i• a. demon.aerated 
public: inter••t .. i&<m\1'1 Gy system,. Inc;. v. H110n. 187 So.,d 335 
CPla. 1966), an,w c:nitk m;ilitioa co, Y• florid.a Public service
CQmmj 11tgn. 418 so.2d 2•, (Pla·. 1,12), [lorida Pgwer v. seard. 626 
so.2d 660 (Fla 1,93), §Jap•hin• Utiliciea x, Florida Public service
Cgmmis1ion. 577- So.2d 663 (Fla lat DCA 19911, md Richter v. 
Florida Ppyor c;g;p., 3'.66 So.2d 798. DCA 1979). 

Therefore, .ia•ue• related to this Colmli.••ion'• deciaion co 
allo� coae.recovery, ·¥well•• contractual iaauee, are raised in
this docket·. Staff · there£ ore, reeomzunda that the Motion to 
Dismisa be denied: 

1 f'PC'• complaint allege■ that OCL ha• failed to provida an 
•unen.c:umbered• fuel �pply.- A motion to diam•• te•t• the legal
sufficiency of the pluding. AUQWlt,1M Y, sout;.hem Bell Telephone -
l,Ud Telegraph eompmy, 91. So.,d 320 (Fla.1956). It adal.i.ta _all. well 
pleact.d allagation.a of the pleading to which ie i• direct:ea and
a.aaert• tha.t the pleading do•• not atat• a c:auae of action on which
relief may be granted. CgQMlly y, Spc;e. Inc,.# 89 so.2d 482
CPla. i956i, W!tber■ ·y. Plaqahip Peo,pl11 Bank of Tallfhll18•· 473
So.2d 789 Cl. OCA 198!).

-s-
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tlGI 2 a Should the Commisaion exercise ita juri•cliction and 
inteJ:pre� the contraqt in light of OCL's C:O=ity·aaaereioa? 

IIC9WP'Plff9is Ye•� 
-' . 

ITW IPirllFZ! s �r Florida law, a at:ate c:ou.rt or adm.inistrati ve 
agency ha.• discretion to stay the proceeding• when there ta a. 
previoialy ·tiled ._fecw�l c:ourt proceeding on the aame i••ue. · The 
exi■tence of cert•�t�irc:umatanc:es may provide adequace grounds for 
the s�ate court or. agc,.cy to deny to atay a state col.lrt or agency 
proceeding. · S_uc:h : c:irc:,,matanca• exist 1Zl tbi• case. The 
Commission bas the �eaff and experti•• to evaluate the technical 
i••u•a relilting to the adeqliacy of OCL' • fuel aupply· and ic.a impa.cc. 
on t'.he reliability of cha elec:t:♦ic•grid. The·eonn1 .. ion in Order 
No. 20808,. Docbc 110. 111326-BI, Dec:laratory·statement R.egard11lg' 
Wheeling by- . Floricla Power ta Light . COlapany (PPL) , entered a 
declaratory ■tatement regarding FIL'• obligation to wheel power· 
producecl by a cogeurator despite the pendency of a federal anti
trust auit regardiiig the aw dispute. The Commiaaion �owid that 
it was •not being asked to adckua !� anei-truat: i•aua•- We

believe it is apprqpriate . • . to pz:"Of:Nd vich clarifying the right• 
and obli;ationa 0f1 pet.itioaar (PPL] under i'lorida lav. • Thu•, by 
exerc:i■ing juria41ction iA tlu.a cue, thi• ueter would be resolved 
in an expedient �uis and cha reliability ot the grid will be 
prot•c�ed. 
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_.sffl 3 1, Ia this matt:.ei: moot aa alleged by OCL at the o ral

argument? 

urnM¥Pl9!rTXQII;. No. ,

!TYi W&I!;r;I; 
During the ora l argume nt on OCL' • motion, \ OCL

seated th at the complaint is moot because •we've already begun·to

purchase the equipment and insta.11 the system to pu t in t.he backup

that they demand-• 1 Th• 1.J.th hour as,ertion by OCL t.hat the 

compla.int i• now moot i• not. aupportad by v:1y doc:Umentation or d&t a

that would allow the eoa-i••ion to make an info med decision. 

Given the latene•• of OCL'• u aertion of moc tne••• FPC di d not

agree that OCL' • plans for backup fuel will meet their demanda. At

this cime it can not be dec:ided whether OCL' s plana for backup fuel

meat. the raquiremant• ot the •�eement. 'rhi• que•tion ean alvay■

be raised and. diapo•ad of during che bearing • 

.. ,-. 


