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Florida
Power

CORPORATION

JAMES A. MCGEE
SENIOR COUNSEL

March 31, 1995

Ms. Blanca S. Bay6, Director
Florida Public Service Commission
101 East Gaines Street
Tallahassee, Florida 32399-0870

Re: Docket NGSWII0F-EQ

Dear Ms, Bayé:

Enclosed for filing in the subject docket are fifteen copies of Florida Power
Corporation’s Motion to Compel.

Please acknowledge your receipt of the above filings on the enclosed copy
of this letter and return to the undersigned. Also enclosed is & 3.5 inch diskette
containing the above-referenced document in Word Perfect format. Thank you for

AcK N your assistance in this matter.
AFA _ Very truly yours,
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and comrect copy of Florida Power
Corporation’s Motion to Compel has been furnished by regular U.S. Mail on the 3rd

day of April, 1995 to the following:

Kelly A. Tomblin, Esquire
Director - Legal

and Corporate Affairg
Energy Initiatives, Inc.
One Upper Pond Road
Passippany, NT (7054

Ms, Gail Fels

County Attomey’s Office
Aviation Division

P.O. Box 592075 AMF
Miami, FL 33159

Gregory Presnell, Esq.
Akerman, Senterfitt & Eidson
255 S. Orange Aveaue
Orlando, FL 32802-0231

Barrett G. Johnson, Esq,

Johnson & Associates

315 South Calhoun Street, Suite 760
Tallahassee, FL. 32301

Barry N.P. Huddleston

Regional Manager

Regulatory Affairs

Destec Energy Company, Inc.
2500 CityWest Blivd., Suite 150
Houston, TX 772104411

Martha Carter Brown

Florida Public Service Commission
101 East Gaines Street
Tallahassee, FL 32399

Karia A. Stetter

Acting County Attormney
7530 Little Road

New Port Richey, FL 34654

Joseph A. McGlothlin

Vicki Gordon Kaufman

McWirter, Reeves, McGlothfin
Davidson & Bakas

315 South Cathoun Street

Suite 716

Tallahassee, FI. 32301

R. Stuart Broom

Verner, Liipfer, Bernhard,
Mcpherson & Hand, Chartered

901 15th St., N.W., Suite 700

Washington, D.C. 20005

Robert Scheffel Wright, Esq.
Landers & Parsons

310 West College Avenue
Tallahassee, FI. 32302

Ansley Watson, Jr., Esq.

Macfarlane, Ausley, Ferguson &
McMullen

P.O. Box 1531

Tampa, FL 33601-1531

Richard A. Zambo, Esq.
598 §.W. Hidden River Avenue
Palm City, FL 34990

Suzanne Brownless
Suzanne Brownless, P.A.
2546 Blairstone Pines Dr.
Tallahassee, FL 32301

D. Bruce May, Bsquire
Holland and Knight

Post Office Drawer 810
Tallahassee, FL 32302
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Robert F. Riley
Aubumda.le Power Partners, Limited

12500 Fair Lakes Circle, Suite 420
Fairfax, VA 22033

Michael O’Friel

Wheelbrator Environmental
Systems, Inc.

Liberty Lane

Hampton, NH (03842

M. Julianne Yard
Assistant County Attorney
Pinellas County

315 Court Street
Clearwater, FI. 34616

Patrick K. Wiggins, Esq.
Marsha E. Rule, Esq.
Wiggins & Villacorta, P.A.
Post Office Drawer 1657
Tallahassee, FLL 32302

Nancy Jones

1125 U.S. 98 South
Suite 100

Lakeland, FL 33801
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Ir re: Petition of Florida Power

Corporation for determination that Docket No. 941101-EQ
its plan for curtailing purchases

from Qualifying Facilities in mini- Submitted for filing:
mum load conditions is consistent April 3, 1995

with Rule 25-17.086, F.A.C.

FLORIDA POWER CORPORATION’S
MOTION TO COMPEL

Pursuant to Rule 1.380, Florida Rules of Civil Procedure, and Commission
Rule 25-22.034, Florida Administrative Code, Florida Power Corporation
("FPC"), by and through its undersigned attorneys, hereby files this Motion to
Compel answers to certain interrogatories from, and certain requests for
production of documents from, Panda-Kathleen, 1..P. and Panda Energy Company
("Panda®). Specifically, FPC moves to compel answers to the interrogatories
numbered 16-19, 25-26, 28-29, and 30 in FPC’s First Set of Interrogatories to
Panda. In addition, FPC moves to compel inspection of documents that were
requested by paragraphs numbered 4-16 of FPC's First Request for Production
of Documents to Panda. In support of its motion, FPC submits the following:

1. On Qctober 14, 1994, FPC filed its Petition seeking a determination by
the Commission that its plan for curtailing purchases from Qualifying Facilities
in minimum load conditions (the “Curtailment Plan") is consistent with and

permitted under Commission Rule 25-17.086, F.A.C.
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2. FPCdeveloped its Curtailment Plan because it had begun to experience
a condition where the total energy on its system exceeded the demand of its
customers during minimum load periods of certain days (sometimes referred to
as minimum load conditions), usually during (but not limited to) the mild-weather
period from mid-October through May. As set forth in its Petition, FPC is taking
a number of actions to alleviate the problem of excess generation at times of
minimum load, including the reduction of capacity payments from other utilities,
increasing off-system sales, and reducing FPC’s own generation. Despite these
actions, however, FPC is still faced with the necessity of curtailing more QF
generation when load falls to minimum levels.

3. As one of the QFs affected by the Curtailment Plan, Panda filed its
Pctition to Intervene in this docket on November 29, 1994. The Commission
issued its Order granting Intervention on December 6, 1994,

4. A number of the QFs have repeatedly asserted to FPC that they have
been injured because they are discriminated against and treated unfairly by the
Curtailment Plan. Panda may raise these claims before the Commission. In
addition, the Commission Staff recognized the importance of this issue of fairness
and injury in the instant docket, and has identified the following as two of its five
preliminary issues:

Has Florida Power Corporation adequately demonstrated that the procedures

for curtailment outlined in its plan are reasonable and appropriate with respect
to QF’s or any group of QF’s? (Staff preliminary Issue No. 2)

-2-

PFLORIDA POWERA CORPOAATION




Has Florida Power Corporation adequately demonstrated that the procedures

for curtailment outlined in its plan are not unduly discriminatory against QF's

or any group of QF’s? (Staff preliminary Issue No. 3)

5. Inlight of the complaints by QFs and in light of the above-delineated
issues that likely will become part of the Commission’s inquiry in this docket,
FPC needs to know whether and, if so, how and to what extent, its Curtailment
Plan injures QFs, Thus, FPC propounded interrogatories and document requests
to Panda and the other QFs secking that information.

6.  In propounding interrogatories, FPC has requested that Panda specify
whether it contends that it has been harmed in any manner by the Curtzilment
Plan or any incidents of curtailment under it and, if so, how. In connection with
this probing of alleged harmful effects, FPC also sceks information as to
consultants retained by Panda and whether Panda has communicated with other
entities regarding the Curtailment Plan.

7. Florida Rules of Civil Procedure provide that "parties may obtain
discovery regarding any matter, not privileged, that is relevant to the subject
matter . . . whether it relates to the claim or defense of the party secking
discovery . .. .. " Fla.R.Civ.P. Rule 1.280(b)(1) [Emphasis added]. Unless FPC
can acquire information relating to alleged injuries or harmful effects caused by
the Curtailment Plan, FPC will be unable to defend itself against such claims and
will risk being "sandbagged” at the hearing by QF claims of injury or unfair

treatment.
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8. Similarly, FPC has requested documents from Panda pertaining to the
Curtailment Plan and curtailment events, including financial records, analyses of
impacts on equipment and encrgy sales, documents dealing with communications with
the Commission and others relating to the Curtailment Plan, contingency plans
relating to curtailment, and documents relating to alleged damages from curtailment.
As with the interrogatory information sought by FPC, these documents are needed by
FPC to defend itself and to determine whether its Curtailment Plan avoids undue
discrimination and provides for fair treatment of the affected QFs.

9. Panda has objected to almost all of the propounded discovery on the
grounds that: 1) the facility is under construction and is not yet in operation; and 2)
the information sought is not relevant to any issue in this action and that the only
issue before the Commission in this docket is "whether FPC’s curtailment plan is
consistent with the requirements of Commission Rule 25-17.086, Florida
Administrative Code, and the applicable rules of the Federal Energy Regulatory
Commission."”

10.  In its good faith effort to resolve this discovery dispute, and in the
spirit of compromise, FPC has agreed to eliminate fully 22 of the 30 interrogatories
to which Panda made objection, and 3 of the 16 document requests to which Panda
made objection. Panda, however, has refused to supply answers to any of the
remaining interrogatories or to produce documents responsive to any of the remaining

requests.
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11. Instead, Panda has maintained its narrow and restrictive position that
information relating to the effects of the Curtailment Plan on the QFs (i.e., injury to
the QFs) is not an issue before the Commission in this docket. Panda, therefore, has
refused to compromise in any way to resolve this discovery dispute.

WHEREFORE, FPC respectfully requests the Commission to order Panda to
serve complete answers to interrogatories 16-19, 25-26, 28-29, and 30 in FPC’s First
Set of Interrogatories to Panda and to produce for inspection all documentis responsive

to requests numbered 4-16 in FPC’s First Request for Production of Documents to

Panda.

Respectfully submitted,

OFFICE OF THE GENERAL COUNSEL
FLORIDA POWER CORPORATION
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James A. McGee

Past Office Box 14042

St. Petersburg, FL 33733-4042
Telephone: (813) 866-5184
Pacsimile: (813) 866-4931
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