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Pursuant to Rule 25-22.060, Flo r ida  Administrative Code, 

Southern States Utilities, Inc. (IISSUll) hereby files its Motion .&or 

Reconsideration of t h e  Commission's October 19, 1995 IVOyde- 

Complying With Mandate, Requiring Refund, and Disposing of Jo in t  

P e t i t  ion" ( '[Refund Order" 1 in the  captioned proceeding. 

Specifically, SSU s e e k s  reconsideration of that portion of the  

Refund Order t h a t  directed Ssu (1) to make c e r t a i n  refunds, with 

i n t e r e s t ,  f o r  the per iod  "between the i n i t i a l  effective date of the 

uniform rate  up t o  t h e  date a t  which a new rate s t r u c t u r e  can be 

irnplemented,'l2 while making no provision for recovery by SSU of the 

refund expense; ( 2 )  to calculate i t s  final rates on a "modified 

stand alone ra te  structure," r a the r  than t he  uniform ra te  structure 

approved in the  Commission's March 2 2 ,  1993 "Final O r d e r  Setting 

'Order No. PSC- 9 5 - 12 92 - FOF-WS . 
'Refund O r d e r  at 8. 
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Rates;Ta3 and ( 3 )  to adjust the final r a t e s  for selected service 

areas to reflect base facilities charges (lIBFCI') for 5/8 x 3/4 i n c h  

meters, rather than the  1-inch meters actually installed to serve 

the  customers in those service areas .4 Prompt Commission review 

and reconsideration of the Refund Order is warranted because the  

Commission's directives are arbitrary, capricious, and otherwise 

unlawful. The end resu l t s  of the decisions made in t h a t  order are  

v i o l a t i v e  of SSU's rights under the  Constitutions of the United 

States and t h e  State of Florida and contrary to the  letter and 

spirit of t h e  Water and Wastewater Regulatory System Regulatory Law 

( the  llActml) , Chapter 367, Florida Statutes (1993). 

In support of its Motion f o r  Reconsideration, SSU respectfully 

shows: 

BACKGROUND 

In the  in te res t s  of administrative efficiency, SSU generally 

accepts t h e  Commission's b r i e f  summary (Refund Order at 1-3) of the 

relevant orders, decisions, and procedures leading to issuance of 

the  Refund O r d e r  and would add the following facts  which are 

crucial  to a proper understanding and disposition of the issues 

presented on remand from the Court's decision in Citrus Countv v. 

Southern States Utilities, Inc., 656 So.2d 1307 ( F l a .  1st DCA 

1995) , review denied, so. 2d ( F l a .  October 27, 1995) 

(hereinafter "Citrus Countv") : 

30rder No. PSC-93-0425-FOF-WS, 9 3  F . P . S . C .  3:504 (1993) ( the  
"1993 Final Order"). 

4Refund Order at 6 .  
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e the  one immutable element in t h i s  case is the approved 

level of SSU's revenue requirements; the 1993 Final O r d e r  set SSU's 

combined water and wastewater revenue requirement at some $26 

million annually; in Citrus Countv, the C o u r t  affirmed the  

Commission's revenue requirement determinations in all respects 

over a challenge by t he  Office of Public Counsel ( I'OPC") ; hence, 

t h e  Commission's revenue requirements determinations are now final 

and must be implemented by the Commission pursuant to the Court's 

remand and mandate from the  Citrus Countv decision; 

the  impacts of the Refund Order w e r e  not considered; t he  

e f fec ts  of the  Refund O r d e r  are to deny SSU any opportunity to 

recover in excess of $8 million of its authorized revenue 

requirement, and to impair t he  financial integrity of SSU and its 

ability to secure required capital on reasonable terms; 

in prescribing the  uniform rate structure in t h e  1993 

Final Order, the Commission rejected SSU's modest proposal to move 

gradually toward a uniform rate structure by I1cappingv1 customers' 

bills at a 10,000 gallon level of consumption - -  the same rate 

structure t h a t  t h e  Commission has now prescribed in t h e  Refund 

O r d e r  ; 

a in rejecting SSU's rate structure proposal, the 

Commission elected not to credit the testimony of SSU witnesses 

Ludsen and Cresse " t h a t  uniform rates would not be appropriate," 

and disregarded the  similar recommendation of its own S ta f f  

witness, Mr. Williams, who counseled t h a t  t he  long term goal of 

5& 1993 Final Order at 9 3 .  
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uniform rates should be preceded by other  necessary changes (Id. at 
93-94 (emphasis added) ) ; 

0 in requesting that the  Commission vacate the  automatic 

stay imposed as t h e  result of the  appeals taken by Citrus County, 

SSU repeatedly made it clear that t h e  only legitimate purpose of 

any bond or corporate undertaking required as a condition for  

lifting t h e  stay was to secure refunds to consumers in the  event 

the  reviewing cour t  ultimately determined that the Commission erred 

in setting the  level of SSU's revenue requirement; and 

e in ordering t h a t  the automatic stay be vacated, t he  

Commission did not even hint, much less expressly s ta te ,  that SSU 

was being required to assume exclusive responsibility for t h e  

adverse effects of any later modification of the rate structure 

imposed by the Commission. 

LEGAL STANDARD FOR RECONSIDERATION 

The purpose of a Motion f o r  Reconsideration is 

[ T l o  bring to the  attention of the t r i a l  court or, in 
this instance, the  administrative agency, some point 
which it overlooked or f a i l e d  to consider when it 
rendered its order in the first instance. 

Diamond C a b  Co. of Miami v. Kinq, 146 So.2d 889, 891 (Fla. 1962); 

Pinqree v. Ouaintence, 3 9 4  ~o.2d 161, 162 (Fla. 1st DCA 1981). AS 

the Commission has confirmed time and again, an "overlooked point" 

may include a mistake in law or a mistake in fact. See, e - q , ,  In 
Re: Comr>laint and Petition of Cvnwvd Investments against T a m i a r n i  

Villaqe Utifitv, I n c . ,  etc., O r d e r  No. PSC-94-0718-FOF-WS, 94 

F . P . S . C .  6:166, 167 (1994). 
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As more s p e c i f i c a l l y  d i scussed  i n  t h i s  Motion, the Refund 

Order is  premised on misstatements of fact as well as t h e  f a i l u r e  

of the Commission to cons ide r  material facts  i n  reaching i t s  

determinations i n  t h e  Order. Fur the r ,  t h e  Refund O r d e r  is based on 

an erroneous construction of case l a w  and imposes r e s u l t s  which are 

incorrect and unsupportable as a matter of law. Thus, 

reconsideration is the  proper remedy where, as in t h i s  case, the 

Commission has rendered an O r d e r  that contains mistakes of fac t  and 

mistakes of law affecting t h e  Commission's determinations and 

materially and adversely affecting SSU. Those mistakes of fact and 

mistakes of law are discussed in d e t a i l  i n  t h i s  Motion. 

GROUNDS FOR R E H M I N Q  

In the  Refund Order, the  Commission acted  arbitrarily, 

capriciously and otherwise unlawful ly  in the following respects: 

(1) the Commission disregarded entirely the fact t h a t  i t s  

Refund O r d e r  effectively nullified in large part  i t s  own 

determinations in the  1993 Final Order regarding the  approved 

revenue requirement  t h a t  SSU must be afforded a reasonable 

o p p o r t u n i t y  t o  earn, and its l a c k  of a u t h o r i t y  t o  alter the Citrus 

Countv decision affirming t h a t  revenue requirement  level as  lawful 

for SSU; 

( 2 )  the  Commission failed to exercise properly the  ample 

discretion it has following the  Court's remand because it: 

(a) 

Refund Order on SSU; and 

disregarded t h e  devastating financial impact of its 
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(b) refused to reaffirm its original 1993 decision to 

impose a uniform rate structure by taking the appropriate 

procedural steps necessary to allow it to give recognition to the 

findings and conclusions in its July 21, 1995 "Final Order 

Determining Jurisdiction Over Existing Facilities And Land Of 

Southern States Utilities, Inc. Pursuant To Section 367.171 ( 7 ) ,  

Florida Statutes," issued J u l y  21, 1995 (the f'Juriadictiona1 

O r d e r "  ) ; 

( 3 )  the  Commission erroneously concluded t h a t  affording SSU 

an opportunity to recover the  extraordinary curren t  expenses 

associated with the Commission's refund requirement would 

constitute retroactive ratemaking; 

(4) the  Commission erroneously determined that, by filing a 

bond, SSU must be deemed to have assumed a l l  financial risks of any 

subsequent modification of the  Commission-imposed uniform rate 

structure; 

( 5 )  the Commission erred in adjusting the rate structure it 

adopted in the  Refund O r d e r  by requiring SSU to reduce the  BFC 

rates f o r  Pine Ridge Utilities and Sugarmill Woods water customers 

on 1-inch m e t e r s  to the  applicable 5 / 8  inch x 3 / 4  inch BFC r a t e s  

f o r  each service area; and 

( 6 )  the  end results of the  Refund Order were unreasonable and 

in violation of SSU's rights under the  United States and Florida 

Constitutions. 

60rder No. PSC-95-0894-FOF-WS, appeal pending sub nom., 
Hernando Countv v.  Public Service Commission, 1st DCA Case No. 
95-2935, 
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The Legislature has entrusted the  Commission with broad 

discretion to establish rates f o r  the  public utilities subject to 

its jurisdiction. The Commission exercises that discretion in 

accordance w i t h  t h e  c r i t e r i a  and standards contained 1 x 1  its 

enabling statutes and subject to applicable constitutional 

limitations. 

Once the C o r n m i s s i o n  has made a decision, such as the  1993 

Final Order t h a t  required SSU to collect its approved revenue 

requirement through Commission-imposed uniform r a t e s ,  affected 

par t ies  have the  right to seek judicial review thereof. However, 

a reviewing court's role in the ratemaking process is limited. The 

Commission acted within t h e  scope of its statutory authority, did 

not abuse its discretion, and supported i t s  decision w i t h  

competent, substantial evidence. Stated another way, reviewing 

courts may set aside Commission orders establishing unjust, 

unreasonable, or unfairly discriminatory rates but, with rare and 

limited exceptions, the  courts do n o t  prescribe new rates or r a t e  

remedies because that is a legislative function that has been 

delegated to the Commission. Citv of Pomano Beach v .  O l t r n a n ,  389 
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So.2d 2 8 3 ,  2 8 6  ( 4 t h  DCA 1980), pet. denied, 399 So. 2d 1144 (Fla. 

1981); Mohme v.  Citv of Cocoa, 328 So.2d 422, 424-425 (Fla. 19761, 

a m .  a f t e r  remand, 356 So.2d 2 (Fla. 4th DCA 1977); Coor>er v. T a m a  

Elec t r ic  Co., 17 So.2d 785 (Fla. 1944). Accordingly, following a 

remand the  Commission has broad discretion to fashion remedies that 

will f a i r l y  protect and accommodate the legitimate in te res t s  of all 

affected p a r t i e s .  Tamiami Trail Tours, Inc. v. Railroad 

Commission, 174 So. 451 (Fla. 1937). 

In Tarniami, the Court described the  legal effects  of a 

reversal of an agency order on the parties and subject matter of 

the order:  

When the  order is quashed . . .  it leaves 
the subject matter (of the order) . . .  as if no 
order or judgment has been entered and t h e  
parties stand [ ing l  upon t he  pleadings and 
nroof as it existed when the  order was made 
bith t h e  riqhts of all parties to Droceed 
f u r t h e r  as thev may be advised to Drotect or 
obtain the eniovment of t h e i r  riahts under t he  
law in t h e  same manner and to the same extent 
which  thev miqht have mmc eeded, had t h e  order 
reviewed not been entered. (Emphasis 
supplied). 

Tamiami, 174 So. at 453. See also State of Florida v. E a s t  Coast 

Railwav Co., 176 So.2d 514 ( F l a .  1st DCA 1965) cer t .  dismissed, 

Harvell v. Rotarv Disc F i l e  Corp., 188 So.2d 819 (Fla. 1966). 

These and o ther  similar cases stand for t h e  pr inc ip le  t h a t  "an 

agency, like a court, can undo w h a t  is wrongfully done by virtue of 

i ts  [ear l ier]  order . "  See 3 

Properties, Inc. , 382 U.S. 2 2 3  (1965). 

The teachings of these cases are very simple. It is incumbent 

upon the Commission to return SSU to the status which it would have 
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been entitled to attain had the  ra te  structure determination in the 

1993 Final Order not been required. That means t h a t  the Commission 

adopted remedy must permit  SSU the opportunity t o  earn t he  final 

revenue requirements ordered by t he  Commission and affirmed by the 

First District C o u r t  of Appeal. The Refund Order violates t h i s  

principle by returning only the  customers whose rates w e r e  higher 

under uniform rates to the pre-appeal status quo - -  the  customers 

whose rates w e r e  lower under uniform rates receive a windfall while 

SSU is penalized by having to pay refunds to the  customers whose 

rates were higher under uniform rates. The results are arb i t ra ry ,  

capricious, inequitable and violative of the  legal requirement that 

t h e  Commission return all parties to the  pre-appeal status quo. 

2 .  The Commission Abused Its Discretion By 
Failing to Consider The Devasrtating Financial 
Impact of the Refund Order on SSU 

While t h e  Commission has broad discretion on remand to fashion 

an appropriate remedy f o r  t h e  legal error identified by the Court 

regarding the Commission‘s decision to require SSU to implement 

uniform rates, t h e  transcript of t h e  September 12, 1995 oral 

argument in t h i s  proceeding and the Commission’s Refund O r d e r  

reveal t h a t  the Commission acted arbitrarily and capriciously by 

failing to exercise that discretion in a responsible and even- 

handed f a sh ion .  T h e  Commission’s principal error lay in its 

failure to even consider, much less analyze, the  practical effect  

of its Refund Order and the devastating financial impacts of t h a t  

order on SSU. 

9 



Under Section 367.081, Florida Statutes (19931, t h e  Commission 

is charged with "fix[ingl rates which are just, reasonable, 

compensatory, and not unfairly discriminatory" (emphasis added) . 
The Commission discharged its duty to prescribe compensatory rates 

for SSU by basing t h e  final rates authorized in its 1993 Final 

Order on a combined revenue requirement of some $26 million f o r  

water and wastewater. The revenue requirements aspect of the  

Commission's 1993 Final Order was affirmed by the Court in Citrus 

County in all respects. 656 So.2d at 1311. 

Despite the  fact  t h a t  SSU's revenue requirement had been 

established by the Commission a f t e r  extensive hearings, was 

reaffirmed by the  Court, and has long since become final and 

binding on all parties, t h e  practical, inevitable effect of t h e  

Refund O r d e r  is to deprive SSU of t h e  opportunity to recover that 

Commission-approved revenue requirement and the  opportunity to earn 

a fair rate of return. These facts w e r e  confirmed by Staff member 

Willis during the  following exchange w i t h  Commissioner Garcia at 

the September 12, 1995 Agenda Conference: 

COMMISSIONER GARCIA: Well, that's what happened with 
t h i s  whole case, isn't it? I mean, the  cost  of 
litigating this to this point and everything that has 
gone on is clearly going to be passed on to all t h e  
customers at one point or another, correct? 

MR. WILLIS: A t  one point, but if you actually make 
r e funds  on one side and don't: collect on t he  o ther  side, 
and allow f o r  no recovery, they will not get that money. 
You have actually put the Company into an underearnings 
posture at t h a t  point and have not allowed them a fair 
rate of return. 

- See copy of page 142 f rom transcript of September 12, 1995 Agenda 

Conference attached hereto as Exhibit A. 

10 
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The Commission‘s decision to deprive SSU of its approved 

revenue requirement, an action which the Commission took well a f t e r  

the fact  and w i t h o u t  even acknowledging the consequences of its 

ac t ,  is contrary to t h e  Citrus Countv Court’s decision and mandate 

on revenue requirement issues. Hence, t h e  Refund Order effects an 

unconstitutional confiscation of SSU‘s property,  and otherwise is 

wholly inequitable and a rb i t r a ry .  Similarly, the Commission failed 

to acknowledge, let alone justify, t h e  devastating impacts t h a t  t h e  

Refund Order will have on SSU’s precarious financial situation. 

The Commission’s broad discretion to fashion an appropriate 

remedy here cannot be exercised in derogation of the full range of 

procedural and substantive protections that are available to SSU in 

any ratemaking context. In any case of this nature, the 

Commission must s t r i k e  a fair balance between the  consumer, the 

regulated entity, and those interests that f a l l  in between. See, 

e . q . ,  Mesa Petroleum Co. v. FPC, 441 F.2d 182, 186 (5th Cir. 1971) 

(citations omi t t ed ) .  A review of the  Refund Order shows t h a t ,  far 

from satisfying t h i s  minimum standard, the Commission did not even 

try. 

redress on rehearing. 

3 .  The Commission Arbitrarily Failed To Exercise 
I t a  Authority to Implement A Uniform R a t e  
Structure 

Another flaw in the Commission‘s deliberations on remand is 

t he  failure to grant SSU’s specific request t h a t  it reopen the 

record in t h i s  proceeding for the  limited purpose of incorporating 

the Commission’s own record and findings of fact  and conclusions of 

11 
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law in its Jurisdictional Order. The Commission's only apparent 

r a t  ionale f o r  ignoring its own findings and conclusions is 

contained in the  following terse passage: 

We will not reach the question of whether we can or 
cannot reopen the record to address the  court's concern, 
because as a matter of policy in t h i s  case, we find that 
t h e  record should not be reopened. 

Refund O r d e r  at 4. Since the  Commission has not identified what 

policy considerations motivated this determination, and has not 

explained why it found particular policy considerations persuasive 

and others  unpersuasive, the  Commission's decision does not meet 

the standard for reasoned decision making by an administrative 

agency. 

Pursuant to Order No. PSC-95-1043-FOF-WS issued August 21, 

1995 i n  Docket No. 950495-WS, the Cornmission found t h a t  SSU's 

exclusion of minimum filing requirements information for Hernando, 

Hillsborough and Polk Counties in its Application f o r  Increased 

Water and Wastewater Rates rendered the Application I fdef ic ient"  

because I ( . , .  t h e  fact that we have found that SSW's facilities and 

land constitute a single system, requires that t h e  utility include 

a11 of its facilities when seeking uniform rates." Order No. PSC- 

95-1043-FOF-WS' at 3. Effectively, the  Commission determined t h a t  

it had jurisdiction over SSU's land and facilities in those 

counties as a result of the Jurisdictional O r d e r .  Although t h e  

Commission has been stayed f r o m  exercising jurisdiction over SSU's 

land and facilities in those counties as a result of t h e  filing of 

notices of appeal by the  Counties, the  Commission's findings are 

not deemed vacated by such appeals. The Commission is not bound to 

12 



ignore t h e  findinss contained in the Jurisdictional Order although 

it must r e f r a i n  from exercising jurisdiction under Section 

367.171(7) until the  appeal is decided.7 Accordingly, on 

reconsideration t he  Commission should remedy this clear error by 

reopening the  record of this proceeding i n  order t o  incorporate the 

findings made in the  Jurisdictional O r d e r  and t h e  related 

administrative record. By taking these steps, the  Commission can 

remedy the  sole defect found by the  court in the  Commission's 

earlier decision requiring SSU to implement a uniform rate 

structure - -  the lack of a finding t h a t  SSU's land and facilities 

are functionally re lated and constitute one system. 

The Commission need not be concerned t h a t  it lacks legal 

authority to t a k e  these necessary and wholly appropriate steps as 

a response to the  Citrus County remand. As a general matter, 

reopening the  record to incorporate, o r  to afford parties an 

opportunity to elicit, additional or new evidence relevant to a 

determination previously made by an agency is a lawful response to 

a court reversal and remand. Air Products and Chemicals v. FERC, 

650 F.2d 6 8 7  at 699-700 (D.C. C i r .  1981) ; Public Service Commission 

of the  S t a t e  of New YQrk v. FPC, 287 F.2d 143 at 146 (D.C. Cir. 

7 1 t A  supersedeas on appeal from a final judgment stays the  
execution but does not undo the  performance of the judgment." 
Citv of Plant C i t v  v .  Mann, 400 So.2d 952, 953 (Fla. 1981) 
(citations omitted). "Being preventive i n  i t s  effect the  stay 
does not undo o r  set  aside what the  t r i a l  court has adjudicated 
. . . it merely suspends the  order ."  Id. a t  954 (citations 

o m i t t e d ) .  See also Wait v. Florida Power & Lisht ComDanv,  732 
So.2d 420, 423 (Fla. 1979) (a stay is procedural in na tu re  and 
concerned only w i t h  "the means and method to apply and enforce" 
substantive rights). 
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1960). Such action is particularly appropriate where, as here, the 

court decision is based on a n e w  rule of law not advanced by t h e  

p a r t i e s  in t h e  appeal or considered by the agency in the  f i rs t  

instance. McCormick Machinery v. Johnson & Sons, 523 So.2d 651, 

656 (Fla. 1st DCA 1988). 

Moreover, in t h i s  case that procedure is entirely proper and 

advisable f o r  several reasons. F i r s t ,  contrary to the  suggestions 

of t h e  parties seeking immediate refunds, the  Court decision d i d  

- not require t h a t  the  Commission prescribe refunds. Indeed, in the  

face of Citrus County's specific demand t h a t  " t h e  C o u r t  make it 

abundantly clear  t h a t  . . . the next action f o r  the PSC to 

undertake is to order customer refunds to those individuals w h o  

have been unlawfully overcharged,"' t h e  Court declined to so 

i n s t r u c t  or constrain the  Commission.' T h e  implications of t h i s  

decision are obvious: consistent with generally accepted principles 

of constitutional law, t h e  Cour t  fulfilled i t s  judicial review 

function by pointing out to the C o m m i s s i o n  the legal er ror  inherent 

in t h e  1993 Final Order and left it to the  Commission's discretion 

to fashion a rate remedy t h a t  was fair to all parties. Second, the 

proceedings that led ultimately to the  Jurisdictional Order were 

instituted to address precisely the question t h a t  the Citrus Countv 

*&g Citrus County's Response To Motions F o r  Rehearing, 
E t c . ,  And Suggestion For Motion To S h o w  Cause Why Monetary And 
O t h e r  Sanctions Should Not Be I m p o s e d ,  dated May 8 ,  1995, at 12- 
13. 

'Significantly, Citrus County also demanded that the Court 
declare t h a t  "the stand-alone r a t e s  calculated by the PSC in the  
final order  are the correct and only lawful rates ."  Id. This the 
Court  also declined to do. 
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decision held t h e  Commission should have addressed and decided as 

p a r t  of its decision imposing uniform rates. Accordingly, the  

procedure of adopting the findings from the  Jurisdictional O r d e r  

provides an appropriate and administratively sound method of 

complying w i t h  t h e  Court's remand. 

In addition, maintenance of t h e  uniform r a t e  s t r u c t u r e  is 

fully justified by the evidence and policy considerations 

underlying the J u r i s d i c t i o n a l  Order. While the Court in Citrus 

County faulted t h e  Commission f o r  no t  making a specific finding 

about the  functional interrelationship of the system used to serve 

SSU's various service areas, the  Court d i d  not s ta te ,  or even 

imply, that such a finding could not be made. Indeed, the 

Cornmission had already made the requisite finding t h a t  SSU'a 127 

systems are functionally related when the Court's mandate issued on 

J u l y  1 3 ,  1995," and this finding was fully supported. Moreover, 

the same facts  and circumstances that underpin t h e  Jurisdictional 

Order have existed f o r  some time. Thus, contrary t o  the repeated 

assertions of C i t r u s  County and COVA, there is no iniquitous rate 

subsidy inherent in uniform rates and no legal or equitable reason 

for the Commission to refrain from reaffirming and continuing the  

uniform rate structure. Finally, maintenance of the existing 

uniform rates will avoid t h e  significant rate shocks many customers 

would experience upon reintroduction of stand alone ra tes .  In this 

"The Commission, upon a full investigation of the  f a c t s ,  
voted on the Jurisdictional Order at its meeting of June 17, 
1995. A t  a minimum, in the event refunds are required by t h e  
Commission, t h e  period for calculation of refunds should 
terminate as of t h a t  date. 
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regard, if the  Commission w e r e  to follow-up its planned 

reintroduction of stand alone rates with imposition once again of 

uniform rates in SSW's pending rate proceeding, the result would be 

a ser ies  of unnecessary and otherwise avoidable gyrations in the 

rates of customers. 

For all of these reasons, sound agency practice and 

substantial evidence support continued implementation of uniform 

rates in SSu's service areas. It was arbitrary and capricious of 

the  Cornmission to disregard its own findings that support uniform 

rates and t he  substantial evidence t h a t  supports those findings. 

B. THE COMMISSION MUST REMEDY THE UNLAWFUL EFFECTS OF THE 
REFUND ORDER BY EITHER (1) RESCINDING ITS ORDER; OR 
( 2 )  AUTHORIZING SSU TO RECOVER ALL REFUND COSTS 

As discussed in the prior section of this Rehearing 

Application, the Commission abused its discretion by not reopening 

the  record in this proceeding, giving effect to t h e  findings in its 

recent Jurisdictional Order, and thereby affirming t h e  result 

reached in its 1993 Final O r d e r  prescribing the uniform rate 

s t r u c t u r e .  On reconsideration, the Commission should correct this 

error and rescind or eliminate any refund requirement. F o r  the 

reasons given above, that is the  most effective, efficient, and 

equitable response to the  Court's decision and remand, which d i d  

not require the Commission to incorporate refunds in its rate 

remedy. 

Nevertheless, the  route chosen by the Commission in i ts  Refund 

O r d e r  could be converted into a workable and lawful remedy, but 

onlv if the reauirement for payment of refunds in certain service 
16 
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areas ia balanced with corremondinq and coextensive authoriu for 
SSU tp recover & gxtraordinarv exmnse resultinq from the  refund 

order. While reaffirming the  uniform ra te  structure in t h e  manner 

described is a preferred and legally-defensible solution, an 

alternative could be employed to resolve the remand issues i n  a 

fair and constitutionally sound manner - -  by combining t h e  Refund 

Order's refund requirement with authority f o r  SSU to recover t h e  

current costs of making t h e  required refunds through prospective 

charges applicable to customers' f u t u r e  consumption of the 

Company's water and wastewater services.ll 

The Commission initially rejected such an equitable 

alternative out-of-hand on the grounds t h a t  (1) allowing SSU to 

recover the  current expenses associated with making refunds would 

vio la te  a perceived prohibition against retroactive ratemaking, and 

(21  S S U  "accepted the  risk" of implementing final rates based on 

the  Commission-dictated uniform r a t e  structure. Refund O r d e r  at 6- 

7 .  As demonstrated below, the Commission was wrong on both counts. 

1. To the Extent that Revenues are Reduced by 
Unrecoverable Refunds Below the Approved 
Overall Revenue Requirementa, the Commission's 
Refund Order Violates "The Law o f  the C a s e l l  

In its 1993 Final Order, the  Commission set SSU's combined 

revenue requirements at some $26 million annually, based on an 

express finding that these amounts are "fair, just and reasonable. 'I 

See 93 F.P.S.C. 3 : 5 0 4  at 595-96, 607. These approved revenue 

l l S S U ' s  proposed remedy, which would involve rate c red i t s  t o  
disburse refunds and rate surcharges to recover the  costs  thereof 
- -  is detailed in t h e  Affidavit of Forrest Ludsen attached as 
Exhibit B. 
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l eve l s ,  although less than SSU had requested, represented increases 

of 26.77% and 48.61%, respectively. 

The 1993 Final O r d e r  was appealed by OPC, C i t r u s  County and 

COVA . O f  t h e  three appellants, only OPC challenged t h e  revenues 

which the  Commission prescribed: 

The arguments of Citizens will address only 
Commission findings regarding the revenue 
level approved f o r  the  utility. . . .  
Specifically, the  Citizens argue herein t h a t  
Commission failure to requi re  t h e  utility to 
recognize f o r  ratemaking purposes a 
substantial gain on the  sale of utility 
property is contrary to Flor ida  

Citrus County [and COVA] abjured any challenge to the  revenue 

levels: “Arguments will be limited to several issues surrounding 

the ‘ statewide uniform‘ rate s t r u c t u r e  approved in this case. 

The First District Court of Appeal considered the  increased 

revenue requirements determined by t h e  Commission, and addressed 

both t h a t  aspect of t h e  1993 Final Order and the  rate structure 

challenge. The cour t  rejected the  contentions of OPC t h a t  t he  

revenue requirements determined by the  Commission w e r e  excessive 

and should be reduced: 

On  March 2 2 ,  1 9 9 3 ,  the PSC issued its Final 
O r d e r ,  approving a 2 6 . 7 7 %  increase in SSU‘s 
annual revenue from its water systems, and a 
48.61% increase in revenue from its wastewater 
system. T h e  order also approved a new rate 
structure for SSU . . . .  [ W e  reverse on the  
ground that t h e  PSC exceeded its s ta tu to ry  
authority when it approved uniform statewide 

1 2 C i t i z e n s ’  Amended I n i t i a l  Brief to First District Court of 
Appeal, at pp. iv-v. 

131nitial B r i e f  of C i t r u s  County to First District Court of 
Appeal, at p -  1. 
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rates.. . . 
* * * 

Lastly, we address the Office of Public 
Counsel 's  contention . . . .  We are not persuaded 
by t h i s  argument. 

* * * 

The Commission did not deviate from t h e  
essential requirements of law when it declined 
to take the  proceeds i n t o  account in 
determining SSU's rates and thus ,  this portion 
of t h e  order should be affirmed.14 

On remand the Commission purported t o  recognize t ha t  the 

district cour t  affirmed the revenue requirements determinations s e t  

in the 1993 Final Order.15 Notwithstanding that acknowledgment, by 

directing refunds to some customers without offsetting that refund 

expense with comparable recoveries from other  customers, the Refund 

Order necessarily produces overall revenues f o r  SSU t h a t  are 

s u b s t a n t i a l l y  below SSU's approved revenue requirements.  The 

adverse financial e f f e c t s  of the Refund O r d e r  - -  an obligation for 

SSU to incur t he  cost of over $ 8  million i n  refunds without 

compensating recoveries - -  are described in the affidavit of i ts  

Chief Financial O f f i c e r ,  Mr. Vierima, which is attached to t h i s  

Motion for Reconsideration as Exhibit C . 1 6  

14Ci t rus  Countv, 656 So.2d a t  1309, 1311. 

I5On April 6, 1995, t he  Commission's decision . . .  was 
reversed i n  pa r t  and affirmed i n  part by t h e  First District Court 
of Appeal. A mandate was issued by [that court] on J u l y  1 3 ,  
1995." (Refund Order at: p .  2 ) .  

16SSU requests t h a t  the  attached Affidavits of Mr. Ludsen 
(Exhibit B) and Mr. Vierima (Exhibit C )  be incorporated into and 
made a part  of the record in t h i s  proceeding. &g M c C o r m i c k  
Machinerv v. Johnson & Sons, supra.  I f  necessary and if deemed 
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authority to require any reduction of the aggregate revenue 

requirements which had been prescribed in the  1993 Final O r d e r  and 

affirmed by the  Court (let alone precipitate t h e  substantial 

financial impairment which results from the  Refund Order). That 

doctrine is well-entrenched in Florida law, as t h e  C o u r t  observed 

in Strazzulla v. Hendrick, 177 So.2d 1, 2 and 3 (Fla. 1965). 

Early in the  jurisprudence of this s t a t e  it 
was established that all points of law 
adjudicated upon a former writ or error or 
appeal became " the  l a w  of the  case" and t h a t  
such points were "no longer open for 
discussion or consideration" in subsequent 
proceedings in the case. (citations omitted). 

* * * 

This is so, because the  former opinion has 
conclusively settled t h e  law of this case in 
so far as it was duly put in issue f o r  
decision upon the assignments and cross- 
assignments of error then presented. 

The doctrine has been duly and faithfully followed by the several 

courts of Flo r ida .  E . s . ,  Barrv Hinnant, Inc. v. SDottswood, 481 

So.2d 80, 82 (Fla. 1st DCA 1986) ( " T h e  doctrine of the  law of the 

case . . .  requires adherence to the principle that questions of law 
decided on an appeal to a c o u r t  of ultimate resort must govern the  

case in the  same court and the t r i a l  court throughout all 

subsequent stages of the proceeding . . .  so long as t h e  facts  on 

which the  decision was predicated continue to be the  fac ts  in the  

appropriate by the  Commission, Messrs. Vierima and Ludsen will be 
produced to testify before t h e  Commission on t h e  matters set 
f o r t h  in their respective Affidavits. 
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case. ' I )  . l7 Adherence to the "law of the  case" doctrine is 

mandatory, not discriminatory. &g Robinson v .  Gale, 380 So.2d 513 

(Fla. 3rd DCA 1980); Mendelson v. Mendelson, 341 So.2d 811, 813 

(Fla. 2d DCA 1977). 

Accordingly, the Commission must modify o r  rescind the Refund 

Order on reconsideration to give due and proper effect to t h e  First 

District Court of Appeal's affirmance of the Commission's revenue 

requirements determinations. 

2 .  Permitting SSU To Collect Current Refund 
Expenses V i a  A Prospective Surcharge Would Not 
Constitute Retroactive Ratermkins 

Under directly applicable precedents, unlawful retroactive 

ratemaking occurs only when new rates are anslied t o  p r io r  

consumx>tion. Citizens of State v. Public Service Commission, 4 4 8  

So.2d 1024, 1027 (Fla. 1984) ( I t c i t i zens")  .lB In proposing t h a t  it 

be permitted to collect, by means of a refund expense recovery 

mechanism, t h e  s u b s t a n t i a l  expense that the  Refund Order requires 

SSU to i n c u r  f o r  refunds to certain service areas, SSU is not 

advancing a proposal that would v i o l a t e  t h e  r u l e  against 

I7The "facts" i n  the 
which the Commission set 
which have changed. 

I n  Citizens supra,  
Commission's decision t o  

18 

case are those foundation facts on 
SSU'  s revenue requirements I none of 

the Florida Supreme Court upheld the  
apply an amended version of-a cos t  

recovery formula t o  a project that had qualified for the  cost 
recovery formula at a time when t h e  formula was different. 
Court rejected claims t h a t  application of the amended formula 
c o n s t i t u t e d  retroactive ratemaking holding that retroactive 
ratemaking occurs  only when new rates are applied to p r i o r  
consumption. 

The 
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retroactive ratemaking. l9 Instead, SSU is proposing an entirely 

lawful prospective surcharge mechanism designed to recover t h e  

extraordinary current expense occasioned by the  Commission's Refund 

O r d e r .  This surcharge mechanism w i l l  not be a p p l i e d  to prior 

consumption, but applies prospectively to recover c u r r e n t  expenses 

in f u t u r e  rates once appropriate Commission approvals are 

obtained. 2o  

Although there do no t  appear to be any Florida decisions 

directly on point on the unique  facts of this case, where 

prospective surcharges to some service areas are required to 

"The Commission attempts to justify its "refund without 
recoupment" requirement by stating that the remedy prescribed 
would  not v i o l a t e  retroactive ratemaking concepts. In support of 
t h i s  statement t h e  Commission cites 1 
Mann, 403 So.2d 962 (Fla. 1981). The Commission's reliance on 
United Telephone Companv to support its one-sided remedy under 
the  f a c t s  in this case is totally misplaced. United Telephone 
ComPanv did not involve a challenge to nor a reversal of a 
Commission approved rate design. The refund issue discussed in 
the  case focused solely on total revenue requirements and how 
much money collected by the utility during the  interim ra te  
period should be refunded to all ratepayers. 

''In its Refund Order the Commission cited Citizens, s u p r a '  
and Gulf Power Co. v. Cresse, 410 So.2d. 4 9 2  (Fla. 19821, ("Gulf 
Power") i n  suppor t  of its view t h a t  it could n o t  permit SSU to 
retroactively surcharge its customers' prior consumption in order 
to recoup amounts refunded to other  customers. SSU agrees t h a t  a 
proposal to apply a surcharge to prior consumption might vio la te  
t h e  rule against retroactive ratemaking as described in the  
Citizens and Gulf Power  decisions. H o w e v e r ,  SSU is n o t  proposing 
to apply a surcharge to prior consumption. Rather, SSU is 
proposing to apply a refund cos t  recovery charge promect ivelv 
based on i t s  customers' f u t u r e  consumption. This would allow SSU 
t o  collect an extraordinary c u r r e n t  expense t h a t  would accrue as 
of the  effective date of a refund order. Hence, SSU's surcharge 
proposal would not violate the ru le  against r e t r o a c t i v e  
ratemaking described in the  Citizens and Gulf P o w e r  decisions and 
is entirely consistent with the  Citrus Countv affirmance of SSU's 
Commission-approved revenue requirements. 
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recover t h e  expense associated with a refund ordered by the 

Commission for customers in other  service areas in response to a 

judicially invalidated r a t e  structure, numerous c o u r t s  in other  

jurisdictions have considered the issue and properly held that 

surcharges were appropriate and lawful. a, Public Service 

Commission v .  Southwest Gas C o r x ) . ,  662 P.2d 624 ( N e v .  1983); 

ADDlication of Hawaii Electric Lisht Co., 594 P.2d 612 ( H a w .  1979) ; 

California Manufacturers' Association v.  P.U.C., 595 P.2d 98 (Cal. 

1979); Southwestern Bell Telephone Co. v. Public Utilitv 

Commission, 615 S.W.2d 9 4 7  ( T e x .  Civ. A p p .  19811, aff'd, 662 S.W.2d 

8 2  ( T e x .  1981). In a number of these cases the c o u r t s  have 

explicitly rejected arguments that such surcharges constitute 

retroactive ratemaking. Southwest Gas, supra, 662 P.2d at 629; 

Southwestern Bell TeleDhone, sumra, 615 S.W.2d at 957. 

The above-cited decisions are consistent with rulings by the 

Commission and Florida's cour t s  in analogous contexts. For 

example, f o r  many years the  Commission has with judicial approval 

permitted Florida utilities to surcharge f o r  prior period 

underrecoveries of fuel expenses under fuel adjustment clauses. 

Citizens v. Flor ida  Public Service Commission, 403 So.2d 1332 (Fla. 

1982). Moreover, the  Florida Supreme Court has recognized that a 

disallowance of past period costs recovered through a fuel 

adjustment clause mechanism does not constitute retroactive 

ratemaking. Gulf Power Co. v. Public Service C o r n m i s s i o n ,  4 8 7  So.2d 

1036 (Fla. 1986). The court's decision was based on the 

proposition that a fuel adjustment proceeding is "a continuous 

2 3  
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proceeding. - Id. at 1037. 

Similarly, SSU's proposal t o  surcharge customers prospectively 

in order to recover current refund expenses does not constitute 

retroactive ratemaking - -  rather, it is nothing m o r e  than  a means 

to enable t h e  Commission equitably and lawfully to resolve issues 

in a continuous proceeding. When the F i r s t  Circuit Court of 

Appeals invalidated the  Commission-prescribed uniform rate 

structure, t h e  C o u r t  returned the  parties to the  same position that 

they would have been i n  had that rate structure never been 

required. Tamiami Trail Tours, Inc. v. Railroad Commission, 174 

So. 451, 453 (Fla. 1937); S t a t e  of Florida v. East Coast Railwav 

CO., 176 So.2d 514 (Fla. 1st DCA 1965). By authorizing recovery of 

refund expenses occasioned by the Refund Order, t h e  Commission 

merely would be recognizing the impact of i t s  prior rate structure 

order upon all parties, including SSU, and reasonably restoring 

those parties, through prospective refunds and surcharges, to the  

position t h a t  they would have a t ta ined  if the  uniform rate 

structure had not been required by t he  Commission. P l a i n l y ,  this 

is not retroactive ratemaking. See, Southwest Gas, sumra, 662 P.2d 

at 6 3 0 .  

3. The Circumstances Surrounding SSU's Motion To 
Vacate The Cowniaaion's Original Rate Order 
Provide No Justification For The Cornmiasion's 
Decistion To Require SSU to Implement Refunds 
Without Corresponding Proviaion For Recovery 
of the Refund CostEi 

The system of ratemaking embodied in t h e  Act exposes a utility 

like SSU to significant risks, including t he  risk t h a t  interim rate 
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relief will be inadequate, or the r i s k  that the Commission or an 

appellate court will reject a significant portion, and potentially 

all, of t h e  utility‘s claimed increased revenue requirement.” In 

this case, SSU bore the risks associated w i t h  proving its 

entitlement to a claimed annual increase of $8.6 million in revenue 

requirements . 2 2  The Act does not expressly, or by necessary 

implication, require the utility to assume the risks associated 

w i t h  a n e w  rate structure imposed on the  utility by the Commission. 

T h e  Commission‘s ill-considered alteration of this common sense 

allocation of regulatory risks in this case cannot stand. 

T h e  Commission‘s reliance upon the  transcript of the  November 

23, 1993 o r a l  argument on SSU‘s motion to lift the automatic stay 

and its December 14, 1993 Order23 granting that relief provide no 

support whatsoever f o r  the Commission’s claim t h a t  SSU somehow 

”assumed” all risks associated w i t h  a potential l a te r  j u d i c i a l  

reversal of t h e  Commission-imposed uniform rate design. If 

anything, the pertinent facts and circumstances support SSU’s 

position on the matter. 

The transcript of the November 23, 1993 o r a l  argument, 

pertinent portions of which are attached hereto as Exhibit D, 

2 1 A ~  the  proponent of increased revenues, the  utility also 
bears t h e  burden of proof. 

22The 1993 Final Order authorized an increase in final 
revenue requirements of $6.7 million - -  approximately 23% less 
t h a n  the $8.7 million refund liability and expense imposed by the 
Refund Order. See paragraph 10, Ludsen Affidavit (Exhibit B) . 

230rder No, PSC-93-1788-FOF-WS ( O r d e r  Vacatins Automatic 
Stay). 
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of a court reversal on rate structure issues. Moreover, the 

transcript demonstrates t h a t  the  Commissioners understood this and 

did not construe or consider the actions t aken  as binding SSU or 

the Commission to any predetermined refund exposure or result in 

t he  event of a Court  reversal on the ra te  structure issues. A t  t h e  

oral argument, SSU counsel, Mr. Hoffman, responded unequivocally to 

then-Chairman Deason's d i rec t  and specific question on the issue as 

follows: 

CHAIRMAN DEASON: Well, do you agree that if t h e  stay is 
vacated there are going to be customers 
t h a t  are going to be paying more under 
statewide rates? 

MR. HOFFMAN: Yes. 

CHAIRMAN DEASON: And if the stay is vacated and t h e  appeal 
is successful on COVA and Citrus County's 
par t ,  you're saying there  is not going to 
be a refund to those customers w h o  are 
paying more? 

MR. HOFFMAN: O u r  position that we have taken ,  M r .  
Chairman, is that there is not a refund. 
And I t h i n k  I have already explained to 
you why. By what I ' m  saying to you is we 
do not dispute, particularly now t h a t  
Public Counsel has filed an appeal and 
they are going to put revenue 
requirements at issue, we do not dispute 
the  need for corporate undertaking or 
bond at this point of t h i s  proceeding and 
we ar willing to make s u r e  t h a t  it's 
posted. 

CHAIRMAN DEASON: B u t  that is a question of overall revenue 
requirements, not customer-specific 
rates? 

MR. HOFFMAN: That's correct. 

CHAIRMAN DEASQN: Does Staff agree with t h a t ?  
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MS. BEDELL 
( s t a f f  attorney) : Yes. 

See Tr. 53-54. This transcript excerpt makes it abundantly clear 

that SSU was providing a bond against the possibility of a court 

reversal on a revenue requirements issue, and equally clear that 

SSU, by that action, was assuming potential additional risk 

attendant upon a subsequent modification of t h e  Commission-imposed 

uniform rate design. Any doubt on t h a t  score was removed by 

Chairman Deason's subsequent summary (Tr. 57) of SSU's position: 

CHAIRMAN DEASON: And what Mr. Hoffman is saying, it's his 
opinion that the Company is not putting 
itself at risk, it does not have the 
liability to make the customer-specific 
whole. Their only requirement is to make 
customers as a general body of ratepayers 
whole. That is, if they have collected 
m o r e  total revenue than what they are 
authorized as a result of the final 
decision on appeal, they  are liable for 
that, but they are not liable to make 
specific customers whole. 

Moreover, t h e  transcript a l so  shows that, at least when they 

voted on the  December 17, 1993 Order, the Commissioners' knew 

exactlv what the Company's position was and that, notwithstanding 

the  posting of a bond, SSU's shareholders would not be responsible 

ultimately for t h e  expense of a potential refund remedy adopted as 

a consequence of a court reversal on the rate structure issue. See 

Tr. 54-56 (Commissioner Clark's colloquy with Messrs - Willis and 

Hill). Finally, the transcript shows ( a t  60-61) that Chairman 

Deason voted against the measure finally adopted by the  Commission 

precisely because he recognized t h a t  merely requiring the  Company 

to furnish a bond should not and would Q& shift the e n t i r e  risk of 
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a l a t e r  modification of t h e  uniform rate structure to SSU under the  

circumstances t h a t ,  in fact, have now occurred: 

CHAIRMAN DEASON: It has been moved and seconded. Let me 
state right now that I ' m  going to vote 
against the  motion. I a m  persuaded by 
t h e  argument t h a t  we are moving into a 
new area here where there are differences 
between r a t e s  for different customers  in 
different areas, and t h a t  in my opinion 
we should keep the status quo, which are 
interim rates, and let the court give t h e  
guidance t o  the Commission t h a t  it sees 
f i t .  I don't see where - -  even though 
there is going to be a bond posted, it's 
not going to be f o r  the  purposes of 
making individual specific customers 
whole, itls going to be for  t h e  purpose 
of making customers as a t o t a l  rate 
paying body whole. And that's really not 
the  main crux of t h i s  appeal, so  I would 
appose that. B u t ,  anyway, we have a 
motion and a second - -  

Page 1 3 9  of t h e  transcript of the September 12, 1995 Agenda 

Conference (Exhibit A) provides f u r t h e r  confirmation that Staff's 

understanding of the  i n t e n t  and language in t he  O r d e r  Vacatinq 

Automatic Stav was t h a t  the refund provisions of t h e  Order were 

directed only to a potential reversal by t h e  Court on a revenue 

requirements issue : 

MS. JABER (staff attorney) : . . . What (Mr. Hill) was 
trying to say (at the  November 23, 1993 Agenda 
Conference) was if revenue requirement does g e t  appealed, 
and revenue requirement does g e t  overturned, there will 
be a refund that's generated. It's t h e  difference in the 
revenue requirement that is going to create a refund. 

Just as the  transcripts do not support the Commission's 

revisionist theory t h a t  SSU "assumed the  r i s k "  of cour t  reversal of 
t h e  Commission's uniform rate structure policy, the  Commission's 

December 14, 1993 O r d e r  Vacatinq Automatic Stav provides no support  
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f o r  t h a t  novel proposition. First, the very notion that the order 

could work such a fundamental change in t h e  understanding of the 

Commissioners and affected parties is absurd on its face. Second, 

although the  Commission did n o t  indicate which portions of the  

December 17 Order support its newly-adopted position, the following 

excerpts from that order fully support SSU's position: 

We are concerned that the utility may not be 
afforded its s t a t u t o r y  opportunity to earn a fair rate of 
return, whether it implements the final r a t e s  and loses 
the appeal or does not implement final rates and prevails 
on appeal. Since  the  utility has implemented the  final 
rates and has asked to have t h e  stay lifted, we find that 
t h e  utility has made the  choice to bear the  risk of loss 
t h a t  mav be associated with implementing the final rates 
pending the resolution of t h e  appeal. 

* * * 

3y providing security f o r  those customers who may have 
overpaid in the  event the Fina l  Order is overturned, the 
customers of this u t i l i t y  will be protected in the event 
a refund mav be required . , . . I I l n  the event the  Final 
Order is not affirmed, the utility mav lose revenues 
which this Commission determined the utility to be 
entitled to have the opportunity to earn .  

Order Vacatins Automatic Stav, at 4-5. (Emphasis supplied). These 

passages s t a t e  only t h a t  the  utility mav be required to bear a r i s k  

of loss in the  event t he  Commission's decision w a s  reversed.24 

These passages in t h e  December 17 Order are consistent with the  

comments made by the  Commissioners a t  the  November 23 O r a l  Argument 

which confirm t h a t  the Commission decl ined  to resolve or otherwise 

24Because these passages made no substantive determination 
to impose a loss on SSU, and left the  matter of remedies t h a t  
misht & associated with l a te r  court  decisions to t h e  future, SSU 
was without standing to s e e k  judicial review of these December 
1993 observations and surely cannot now be bound to t h e  
Commission's after-the-fact attempt to t r e a t  the passages as a 
predetermination of t h e  issues only now squarely presented. 
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predetermine t he  issues of refunds, losses, or other potential 

future remedies relating to rate structure issues at t h a t  time. 

They provide no support f o r  the  belated risk assumption theory 

ref lected in the Refund O r d e r .  

4 .  The Rates Based O n  The COmiSBiOn-iMpOSed 
Uniform Rate Structure Were The Only Lawful 
Rates Available To The Company Following The 
1993 Final Order 

Implicit in t h e  Commission's theory that SSU "assumedm1 the 

rate design risks is an unstated conclusion that SSU had other  

feasible  choices available to it and voluntarilv elected to 

undertake risks on an issue where SSU was merely a stakeholder. 

The fac ts  do not support such  a conclusion. 

The natural consequence of the  Commission's 1993 Final Order 

was t h a t  t h e  new uniform rates prescribed i n  that order superseded 

SSU's i n t e r i m  s t a n d  alone rates as of September 15 ,  1 9 9 3 ,  the date  

on which the  new uniform rates issued in compliance with t h a t  Order 

were accepted f o r  filing.25 Under that O r d e r ,  those were the only 

lawful rates available to the Company. In other  words, absent a 

new, superseding Commission order,  SSU was powerless to charge the  

superseded interim rates or any other  s tand  alone rates. 

Any notion t h a t  SSU might have had some other viable rate 

options at the  time was dispelled conclusively at t h e  Commission's 

November 23, 1993 oral argument. There, the  parties objecting to 

implementation of uniform r a t e s  specifically requested t h a t  t he  

25There is no little irony to the  fact t h a t  t h e  automatic 
stay at issue in the latter part of 1993 became effective on 
October 8 ,  1993, after t h e  uniform rates SSU filed in compliance 
with the Commission's 1993 Final O r d e r  w e r e  accepted. 
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Commission order the Company t o  charge t h e  interim stand alone 

rates pending the  outcome of c o u r t  review. Continuing t h e  interim 

stand alone rates in effect w a s  one of t h e  specific alternatives 

proposed by the Commission's Staff and t h e  preferred approach of 

Chairman Deason. Nonetheless, with the  Commission's vote  to vacate 

the  automatic stay, whatever remaining viability t h e  interim rate 

option arguably might have had at that juncture {and SSU maintains 

that the i n t e r im  rates were unavailable, as a matter of law, and 

would have been unconstitutionally confiscatory)26 was definitively 

removed from consideration. In sum, following issuance of t h e  1993 

Final Order ,  SSU had only one r a t e  option t h a t  would comply with 

t h e  Commission's directives and provide a reasonable opportunity to 

recover t h e  revenue requirements found j u s t i f i e d  by the Commission 

- -  r a t e s  based on t h e  Commission's uni form rate structure. 

For all of the foregoing reasons, t h e  suggestion in the Refund 

Order  t h a t  SSU voluntarily assumed a l l  r e f u n d  risks associated with 

cour t  reversal of the Commission's uniform rate structure, and any 

2 6 A ~  a matter of law, SSU was authorized to collect i ts  
i n t e r i m  rates only " . . .  until the effective date of t h e  f i n a l  
order ."  §367.082(1) , Fla. Stat. (1993). With respect to SSU's 
final rates, the final order became effective upon approval of 
SSU's tariff sheets reflecting the approved final rates. The 
final rate tariff sheets were approved and effective September 
15, 1993, well before Citrus County filed its October 8 ,  1993 
Notice of Appeal and months before the November 23, 1993 Agenda 
Conference on SSU's Motion to Vacate the Automatic Stay. 
Moreover, maintenance of t h e  in t e r im  rates would have exposed t h e  
Company to continuing non-recovery of a substantial portion of 
t h e  revenue requirements that the  Commission had found justified 
in t h e  1993 Final Order which was issued in March of 1993. See 
Tr. 52 (Exhibit D). Rate alternatives preordained to deny SSU 
recovery of i ts  approved revenue requirement offer a Hobson's 
choice t h a t  would be unlawful on its face. 
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subsequent remedy t h e  Commission might devise, is without any 

legitimate basis in fact or logic and must be rescinded on 

reconsideration. 

5 .  The Comission Acted Arbitrarily And 
Capriciously By Failing To Addreee Potential 
Adverso Financial Consequences On Remand In A 
Manner Comparable To That Afforded Other 
U t i l i t i e l s  Subject  To Ita Jurisdiction 

The complete insensitivity, i n  the Refund Order, to the 

impact of its one-sided refund remedy on SSU stands in stark 

con t ra s t  to the  extraordinary measures that t h e  Commission has 

t a k e n  in similar situations to assure adequate means f o r  recovery 

of approved utility revenue requirements in t h e  event a Commissian- 

imposed rate design change is overturned on appeal. 

F o r  example, in a case involving the appropriate method f o r  

pass-through of municipal franchise fees, the Cornmission ordered 

the  utility to change the method by which it recovered municipal 

franchise fees. T h e  u t i l i t y  had been using t h e  "spread rnethodll 

which recovered these costs f r o m  all customers on the  system. The 

Commission directed the utility to replace the "spread method" with 

a "direct  method,1' which placed the financial burden of the 

municipal franchise fees only on the customers who resided in the  

municipality that levied the  fees. Citv of Plant Citv v. Mann, 400 

So. 2d 952 (Fla. 1981). When a municipal appeal resulted i n  an  

automatic stay of the Commission's rate design order,  the 

Commission lifted that stay on condition t h a t  Tampa Electric 

continue to bill t h e  franchise fees t o  non-municipal customers, 

charge municipal customers the  higher charges resulting from 
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application of t h e  newly imposed "direct method," and place excess 

franchise fee collections in an escrow fund, f o r  ultimate 

distribution to whichever c las s  of customers prevailed.27 In so 

doing, the  Commission properly took effective steps to assure Tampa 

Electric a fair opportunity to continue recovering its revenue 

requirement and to provide Tampa Electric excess funds which then 

could be used to make refunds to t h e  prevailing parties. Thus,  the 

Commission fairly recognized the  utility's position as a 

stakeholder. 

SSU submits t h a t  the  Commission's action regarding Tampa 

E l e c t r i c  constitutes a sound policy reasonably assuring an 

opportunityto recover approved revenue requirements in t h e  face of 

c o u r t  challenges on Commission-imposed rate design changes. Simply 

stated, t h e  Commission did not shift t he  risk of i ts  own rate 

structure policy initiatives to t he  regulated utility. That policy 

can and should be applied by t h e  Commission here to afford similar 

protection to SSU regarding recovery of its Commission-approved and 

Court-affirmed revenue requirement. The Commission's failure, in 

the  Refund O r d e r ,  to even acknowledge the  existence of this policy, 

explain its departure from this policy2' or explain why SSU was not 

271n contrast to t h e  remedy provided to Tampa Electric, SSU 
is not seeking to "double recovert' the relevant cos ts .  Under the 
remedy it has proposed in this case, at no time will SSU collect, 
or have collected, "excessive" funds from its customers in 
relation to SSU's overall revenue requirements. 

28&, e . g .  Greater Boston Television Corp. v. FERC, 4 4 4  F. 
2d 841 ( D . C .  Cir. 1970), cer t .  denied, 403 U.S. 923 (1971) ("[aln 
agency's v i e w  of what  is in t he  public interest may change e i the r  
with or without a change in circumstances. But an agency 
changing its course must supply a reasoned analysis indicating 

3 3  

3224 
0 0 2 8 9 7  



being afforded comparable basic assurances regarding recovery of 

approved revenue requirements here on remand was arbitrary and 

capricious. 29 

6. The Commission's Decision To Reduce The Base 
Facilities Charges For Pine Ridge and 
Sugarmill Woods Customers Waa Arbitrary, 
Unlsupported, and In Conflict With Essential 
Reauirementa of Law 

The Commission, sponte, raised and resolved an issue in 

t h e  Refund Order on a matter that was never at issue on appeal - -  

t h e  appropriateness of 1 - inch  meter base facilities charge ( l lBFCt ' )  

r a t e s  for Pine Ridge and Sugarmill Woods water customers. Water 

customers on 1 - i n c h  meters comprise approximately 85% and 8 9 %  of 

t h e  Pine Ridge Utilities and Sugarmill Woods customers, 

respectively.30 The Commission ordered t h e  1-inch meter BFC rates 

for t h e s e  customers reduced t o  the 5/8 i n c h  x 3/4 inch BFC rates 

under the  n e w  modified stand-alone rate structure. F o r  the 

that p r i o r  policies and standards are being deliberately changed, 
not casually ignored and if an agency glosses over or swerves 
from pr ior  precedents without  discussion, it  may cross t h e  l i n e  
from t h e  tolerably terse t o  the i n t o l e r a b l y  mute." ( 4 4 4  F. 2d at 
852)). The Commission definitely crossed t h a t  line in its Refund 
O r d e r .  See also Section 120.68 (12) (b) and (c) , Florida Statutes 
(19931, which requires a reviewing c o u r t  to remand an agency 
decision which  is "inconsistent w i t h  an agency rule" or 
Itinconsistent w i t h  an officially stated agency policy or a prior 
agency practice, if deviation therefrom is not explained by t h e  
agency;" and, Beverly Enterprises v. DHRS, 573 So.2d 19, 23 (Fla. 
1st DCA 1990) ( C o u r t  reversed w h e r e  agency changed its 
interpretation of controlling statutes without offering a 
sufficient record predicate or otherwise offering a reasonable 
explanation f o r  its abandonment of previous announced 
interpretation) . 

footnote 41, infra . 

30Refund O r d e r ,  at 6 .  
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following reasons, the Commission's decision must be reconsidered 

and rescinded. 

The Commission's decision carries a number of legal 

infirmities. There was never an issue raised in the ra te  case as 

to whether the Pine Ridge and Sugarmill Woods 1-inch meter 

customers should be charged pursuant to a 5 / 8  inch x 3 / 4  inch meter 

BFC rate.31 S i n c e  there was no issue raised in the ra te  case, there 

is no discussion of this issue or finding placing the 1-inch BFC in 

issue f o r  these service areas i n  t h e  1 9 9 3  F ina l  Order. N o r  was 

this issue raised on appeal. Hence, no reasonable argument can be 

made t h a t  an adjustment to the I-inch meter BFC for the Pine Ridge 

and Sugarmill Woods service areas is either required by, or falls 

w i t h i n  the scope of, the court's remand and mandate to the  

Commission. Clea r ly ,  it does not and t h e  time has long since 

passed when t h e  issue could otherwise be raised in this proceeding. 

The revenue impact of this aspect of the Refund O r d e r  

highlights another  fatal legal infirmity. The reduction of the  1- 

inch m e t e r  BFC rates to t h e  5/8 inch x 3/4 inch meter BFC rates 

results in a revenue deficiency of approximately $105,000 on an 

annual basis. The Refund Order and t h e  r a t e s  prescribed there in  

make no provision for recovery of the revenue deficiency caused by 

t h i s  adjustment. See Affidavit of Forrest Ludsen, Exhibit B. As 

previously discussed, the  principle of the law of t h e  case requires 

this C o r n m i s s i o n  to authorize SSU to implement rates s u f f i c i e n t  t o  

31 Prehearing Order, O r d e r  No. PSC-92-1265-PHO-WS issued 
November 4, 1992. 
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recover t h e  final revenue requirements approved by the Commission 

and affirmed by t he  court. The Commission's decision to reduce the  

1-inch meter B F C s  for the  Pine Ridge and Sugarmill Woods customers 

is not permissible under the law of the case since such a reduction 

results in rates t h a t  cannot recover t h e  total authorized revenue 

requirements.32 Similarly, this aspect  of the  Commission's decision 

on the  1-inch meter BFCs ef fec ts  an unconstitutional taking of 

SSU' s property through outright foreclosure of any opportunity f o r  

SSU to recover t h e  costs of facilities required to aerve t h e  

affected customers.33 

The Commission's decision a lso  has t he  effect of unlawfully 

increasing SSU's refund liability by approximately $210,000. See 

Affidavit of Forrest Ludsen, Exhibit B. In the  Refund Order, t h e  

Commission set forth a refund methodology based on t h e  difference 

between revenues under uniform r a t e s  and revenues under the  

approved modified stand-alone rates required by the  Order. 34 The 

Refund Order does not provide for or even contemplate any f u r t h e r  

32Attachrnent A to t h e  Ludaen Affidavit also shows t h e  
corrected BFC rates that would be required to properly implement 
the decision on this issue ref lected in the Refund Order without 
creatins a revenue deficiency f o r  the affected service areas. 

33The Commission's decision a l s o  departs from prior agency 
pract ice  and policy of imposing a higher BFC rate for 1-inch 
meter water customers (as compared to 5 / 8  inch x 3/4 i n c h  meter 
water customers) w i t h  no explanation o r  j u s t i f i c a t i o n  for t h i s  
sudden change in policy. The Commissions's lack of explanation 
or justification f o r  i t s  change i n  policy renders its decision 
defective as a matter of law because it fails to meet t h e  
standard set f o r t h  in Section 120.68(12) (c), Florida Statutes 
(1993) and cases under Florida jurisprudence. See, e-q,, Beverlv 
Enterprises v. DHRS, guPra. 

34Refund O r d e r ,  at 8 .  
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adjustment of past period rates between customer classes as an 

additional basis f o r  determining refund amounts. Y e t  it appears 

t h a t  is precisely what the Commission has done. By retroactively 

adjusting past period BFCs for t h e  Pine Ridge and Sugarmill woods 

areas, the  Commission has increased SSU’s refund liability and 

surcharges by up to approximately $210,000 depending on t h e  refund 

calculation period selected by t h e  Commission. Such an arbitrary 

result cannot stand. 

Finally, rescission of t h e  Commission‘s 1-inch meter BFC 

decision is necessary to  achieve a consistency currently lacking in 

the Refund Order .  In the  Refund Order, t h e  Commission rejected t h e  

Joint Petitioners‘ demand f o r  refunds of interim rate revenues 

because f J  It] he p a r t i e s  d i d  not appeal t h e  orders on interim rates, 

and never took issue w i t h  the  interim revenue requirements or the  

interim rate structure.”35 T h e  same is true w i t h  respect to the BFC 

f o r  1-inch meters. No party raised this issue as an issue on 

appeal, and t h e  only fair and consistent approach requires the 

Commission to rescind its decision on t he  1-inch meter BFC issue. 

35Refund Order, at 10. 
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7 .  It.ie Improper and Unlawful for the Commission 
to Require SSU to Pay Interest on These 
Refunds 

Citing Section 367.081(6) ,36 Florida Statutes, and Rule 25-  

30.360 ( 4 )  (a) , t h e  Refund Order has directs SSU to calculate  and pay 

interest on the  more than $8 million principal amount of required 

refunds. Refund Order at 8-9. As indicated in t h e  attached 

Affidavit of Forrest Ludsen (Exhibit 31, estimated interest on the  

refunds required by t h e  Refund Order now stands at more than 

$400,000. Under the  circumstances of this case, t h e  Commission 

must rescind the requirement that SSU pay interest on refunds. 

At t h e  outset, SSU notes t h a t  under Rule 25-30.360, the  

Commission has discretion not t o  require t h e  payment of interest in 

an appropriate case.37 SSU submits t h a t  requiring it to pay 

361t is not clear why the  Commission has rel ied upon t h i s  
sect ion of the  Act to support application of interest on refunds 
flowing from the "correction" of the  Commission's imposition of 
the  uniform rate structure. That section deals w i t h  rates 
charged and revenues collected at the  instance of t h e  utility 
subject to refund prior  to the Commission's final order in a r a t e  
increase proceeding and specifically contemplates interest on 
refunds of "such portion of the  [utility's] increased r a t e s  which 
are found not to be justified and which are collected during the 
period specified." Here, SSU's final increases in revenue 
requirements were approved and compliance rates implemented 
pursuant to the  1993 Final Order. 

3 7 R ~ l e  25-30.360 (1) provides in pertinent par t  t h a t  "all 
refunds ordered by t he  Commission shall be made in accordance 
w i t h  the provisions of this Rule unless otherwise ordered bv the  
Commission" (emphasis added). This provision f o r  Commission 
discretion is f u r t h e r  supported by the introductory phrase of 
Rule 25-30.360(4) (a), t h e  portion of the Rule dealing 
specifically with interest on refunds, which i n d i c a t e s  that it 
applies " [ i ] n  the case of refunds which the  Commission orders to 
be made w i t h  interest," thereby acknowledging that there can be 
instances when the  Commission will not order in te res t  on re funds .  
In this context, failure to explain why interest on refunds was 
ordered in t h i s  case was arbitrary and capricious. 
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in te res t  would be highly improper. 

Conventional requirements for a utility to pay in te res t  on 

refunds are based on the notion that the  u t i l i t y  had the  use of 

flexcessB1 customer funds. Typically, the  requirement to pay 

i n t e r e s t  on refunds arises when a particular component of the  

Company's claimed overall revenue requirement is collected, subject 

to refund, in i n t e r i m  rates and is found, a f t e r  hearing, not to be 

justified. That certainly is not the case here. Here, the  

Commission established SSU's just and reasonable revenue 

requirements in its 1993 Final Order and the  Citrus Countv decision 

rejected the sole challenge thereto.  Neither the  Commission nor 

any other  par ty  has ever claimed, much less demonstrated, that SSU 

has collected more revenue than was authorized in the 1993 Final 

Order .  Accordingly, unlike the  typical case, here SSU never had 

t h e  use of Ifexcesslt customer funds. For this reason, there is no 

logical or equitable basis for ordering SSU to pay interest on 

refunds. 

It also would be improper to order SSU to pay in te res t  on 

refund amounts because, with respect to the  rate structure issue, 

SSU is merely a stakeholder .  As part  of its case-in-chief, SSU 

made a specific proposal to collect its approved revenue 

requirements by application of a modified stand alone rate 

structure. The Commission rejected SSU's proposal and imposed its 

own uniform rate structure. However, the  application of the 

uniform r a t e  structure clearly was intended by the Commission and 
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understood by SSU and all parties to be "revenue n e u t r a l . "  In 

other words, t h e  uniform rates were designed and intended to 

provide recovery of the authorized revenue requirements - -  no more 
and no less. To be sure, based on the Cour t ' s  reversal of the 

uniform rate structure and the Commission's subsequent 

determination of substitute rates in t h e  Refund Order, i n  hindsight 

some customers paid rates t h a t  were higher than the  substitute 

rates. But it does not follow t h a t  SSU benefited from that s t a t e  

of fac ts  or received excess customer funds. T o  the contrary, the 

onlv parties who "benefitedtf from imposition of the  Commission's 

uniform rates were those who, in retrospect, paid lower rates than 

the  rates which the Commission now has determined are appropriate 

in the Refund Order. If, contrary to SSU's position, the  

Commission persists in requiring interest on refunds, these 

previous ly  f 'favored" customers are the only parties from whom that 

interest expense can equitably and l awful ly  be recovered.35 

For these reasons, the Commission must rescind that portion of 

the Refund Order t h a t  requires SSU to pay in t e re s t  on refund 

amounts . 
8 .  Long Term Policy Considerations Warrant Rescission 

of the Refund Order 

As demonstrated above, the  requirements of the Refund Order 

will have an immediate, devastating impact on SSU and should be 

3aThe Affidavits of Forrest Ludsen and S c o t t  Vierima, 
at tached hereto as Exhibits B and C, respectively, set out  the 
facts pertinent to the  interest issue. Mr. Ludsen's Affidavit 
describes the  i n t e re s t  computation proposed by SSU for ra te  
c red i t s  and surcharges in t he  event the  Commission persists in 
requiring interest. 
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reconsidered and rescinded for that reason alone. However, wholly 

aside f r o m  the adverse impacts of t h e  Refund Order on SSU, that 

Order has fa r  reaching adverse policy ramifications for t he  

Commission and a l l  other utilities s u b j e c t  to its jurisdiction. 

The message of the  Refund O r d e r  for SSU and o t h e r  utilities is 

clear: t h e  Commission may hold you responsible through an a f t e r -  

the-fact refund requirement to redress perceived llwrongslI flowing 

from legally deficient r a t e  structure policies the Commission 

imposed upon you in the first instance. That is a chilling message 

t h a t  utilities will disregard only at their financial peril. It 

also is a message which would undermine the  intent and substantive 

effect of t h e  f i l e  and suspend procedures embodied in t h e  A c t .  

First, to the extent this message effectively constrains a 

utility, pending judicial review, to continue charging interim 

rates t h a t  are lower than the final rates approved by the 

Commission, such message is directly contrary to t he  letter and 

spirit of Section 367.081(6) , Florida Statutes (19931, which is 

intended to provide the utility w i t h  f i n a l  rate relief w i t h i n  12 

months of the official date of filing. In effect, by adopting the 

Refund Order's arbitrary approach to the r i s k s  associated w i t h  a 

reversal of Commission-sponsored r a t e  design charges, the 

Commission would be engrafting onto the  Act a new, and f a r  longe r ,  

"regulatory lag" than the Legislature authorized. Such action is 

unlawful on i ts  face. The effect on utilities would be devastating 

financially and perversely ironic in light of t h e  intent of t he  

file and suspend law to limit regulatory lag. 
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Second, as a direct result  of the Refund Order, the Commission 

can be certain t h a t  its f u t u r e  cost allocation, rate design and 

rate structure policy reforms, no matter h o w  well justified and 

urgently needed, will not be carried into effect in a timely manner 

because no utility will jeopardize its financial standing by moving 

to vacate the automatic stay resulting from a county’s or 

municipality’s petition f o r  judicial review. In other w o r d s ,  even 

if the  Commission determines that an existing ra te  structure 

produces r a t e s  t h a t  are “unfairly discriminatory” or otherwise 

unreasonable in violation of t h e  Act, it will be powerless to 

remedy such u n j u s t  and unreasonable rate consequences for years , 

i.e., until af te r  the  parties who benefit from maintenance of t h e  

existing discriminatory ra te  structure have exhausted all available 

judicial review. 

Finally, the inevitable consequence of the  Refund O r d e r  will 

be to make utilities unwilling even to sussest rate reforms t h a t  

may be in t h e  best interests of t h e i r  customers. Because utilities 

have the  most in depth knowledge of t h e i r  facilities and customers 

and because generally they have nothing to gain or lose through 

revenue neutral changes in rate structure, they are uniquely 

qualified to develop balanced rate structures t h a t  are fair t o  all 

customers. However, if left to stand, t he  Refund Order  will 

dissuade SSU and o ther  utilities from advancing r a t e  s t r u c t u r e  

reforms in the  f i rs t  instance. Clearly,  that is not an outcome 

t ha t  is in the  best in te res t  of the  citizens of Florida or this 

Commission. 
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For t h e s e  reasons, the Commission should give careful 

consideration to the adverse policy implications of its Refund 

Order, and t a k e  such matters into account in fashioning a fair and 

equitable remedy in this case. 

9 .  The Commission's Refund Order Constitutes A 
Clear Violation Of SSU' s Constitutional Riqhts 

a. The Impact Of The Order Is A n  
Unconstitutional Taking Of SSU'a 
Property 

The Refund O r d e r  is devoid of any assessment of t h e  impact of 

the  Commission's actions on SSU or any attempt to balance investor 

and consumer interests to fashion a fair and even-handed remedy i n  

response to t h e  Court's invalidation of t h e  Commission-ordered 

uniform rate structure. As shown in the attached affidavits of 

Messrs. V i e r i r n a  and Ludsen, the  end results of the Refund Order are  

an arbitrary and unlawful confiscation of SSU's property in 

violation of both the  Federal and S t a t e  Constitutions.39 Where, as 

here, the effects of a rate order are such t h a t  utility investors 

are denied an opportunity to secure a fair r e t u r n  on investment and 

the  utility's financial integrity is materially impaired, there is 

an unlawful taking or confiscation of the  utility's property.  &g 

Federal P o w e r  Commission v. Hope Natural Gas Co., 320 U.S. 591 

( 1 9 4 4 ) ;  Gulf Power Co. v .  Bevia, 296 So.2d 482, 484 ( F l a .  1974); 

Kevstone Water Co. Inc. v. Bevis, 278  So.2d 606 (Fla. 1973); 

39The Fifth Amendment to the United States Constitution 
provides in pertinent par t ,  ' I .  . . nor shall property be taken 
f o r  public use, without j u s t  cornpensation.It U.S. Const.  Amend. 
V; Article I, Sections 2 and 9, and Article X, Section 6, Flor,ida 
Constitution. 
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Southern States Utilities v .  Duval Co. Bd., 82 P.U.R. 3d 452, 458 

(4th C i r .  Fla. 1969). 

As set out in the  attached affidavit of Scott Vierima, the  

Refund Order, coupled with the  failure of the Commission to provide 

f o r  the  recovery of the  refund expense, necessarily precludes SSU 

from earning a fair return on utility investment devoted to public 

service and materially impairs SSU‘ s financial integrity. 4 0  Without 

recoupment of the refund expense, SSU has no prospect of recovering 

its authorized revenue requirements, attracting capital on 

reasonable terms, or fairly compensating its investors for t h e  use 

of capital devoted to utility service. These end r e su l t s  

undoubtedly comprise an unconstitutional deprivation of SSU‘s 

property.  Tarnaron Homeowners Ass’n, Inc. v. Tamaron Utilities 

Inc., 460 So.2d 347, 352 ( F l a .  1984); Gulf Power  Co. v .  Bevis, 296 

So.2d 482, 484 (Fla. 1974); United T e l .  Co. v. Mann, 403 So.2d 962, 

966 ( F l a .  1981). 

b. T h e  Comission’s Refund Order 
Violates SSU‘ 8 Equal Protection 
Riqhts 

The Refund Order incorporates a one-sided remedy that 

addresses the consumer interest only - -  indeed, t h e  Order 

“SSU has incurred a year-to-date loss on continuing 
operations, and is now incurring monthly losses; its ability to 
meet debt covenants and raise necessary capital  is impaired. The 
Refund Order, if implemented, is anticipated to result in a 1995 
after tax loss in excess of $5 million, which would wipe out a l l  
of SSU‘s retained earnings. These end results occur whether the  
impacts of the Order are considered in isolation, or in 
conjunction with other recent Commission actions affecting SSU’s 
rates. Vierima Affidavit (Exhibit C) at 3-5. 
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explicitly precludes any corresponding remedy to SSU and i t s  

investors and lenders f o r  the injuries that result from the  Refund 

Order and SSU's good faith compliance with the Commission's r a t e  

structure directives. Whether the  Refund Order is the product of 

a Commission failure to fairly exercise t h e  broad discretion we 

have demonstrated it does possess to fashion an even-handed 

remedy, or some perceived inability of the  Commission to do so, the 

arbitrary and disparate treatment of SSU and its investors on the  

one hand, and customers t h a t  would benefit f rom the Refund Order on 

t h e  other  hand is without rational basis and necessarily denies the 

utility and its owners equal protection of the  law in violation of 

the  Federal and Florida constitutions." 

41The Fourteenth Amendment to t h e  United States Constitution 
provides in pertinent p a r t ,  lI [no State shall] . . . deny to any 
person w i t h i n  its jurisdiction the equal protection of the  laws." 
U.S. Const. Amend. X I V ,  § 1; Article I, Section 2, Florida 
Constitution. Such constitutional equal protection provisions 
have been applied to invalidate statutory and/or regulatory 
schemes t h a t  grant  a right or remedy to utility customers without 
conferring an equivalent right or remedy on the utility. See, 
e.q., Villase of Saratosa Sprinqs v. Saratosa Gas, Elec., L i s h t  & 
Power  Co., 191 N.Y. 123, 149, 83 N.E.3d 693, 701 (1908); Amos v. 
DeDartment of Health a rd Rehabilitative Services, 444.So.2d 43, 
47 (Fla. 1st DCA 1983) ("Inconsistent results based upon similar 
facts, without a reasonable explanation, violate [Chapter 120, 
Florida Statutes]  as well as the  equal protection guarantees of 
both  the Florida and United States Constitutions"); Southern Bell 
Telephone and TelecrraDh ComDanv v. Flo r ida  Public Se rvice 
Commission, 4 4 3  So.2d 92, 96 (Fla. 1983) (Commission's 
discretionary authority may not be applied in an arbitrary or 
discriminatory manner " , . .  that would permit the  charitable 
contributions of one utility to be included as an operating 
expense while denying such treatment to another  utility'l). 
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c .  The Commnission's Refund Order 
Imposes an Unconstitutional Penalty 

The Commission has confirmed in the Order Vacatins Automatic 

S t a v  that SSU implemented the approved uniform rates i n  accordance 

with applicable statutes and Commission rules and orders . 4 2  SSU 

properly moved to vacate t h e  automatic stay and posted a bond i n  

accordance with Commission i n  order t o  vacate the  stay and 

continue b i l l i n g  the uniform rates. There has been no showing 

t h a t ,  i n  doing so, SSU violated a statute, or Commission rule or  

order. Nonetheless, the effect of t h e  Refund Order would be to 

penalize SSU for its compliance with the 1993 F ina l  Order as well 

as all applicable law. The devastating financial impact of the  

penalty i s  reflected in Mr. Vierima's Affidavit (Exhibi t  C) which 

shows t h a t  SSU's projected 1 9 9 5  r e t u r n  on equity f o r  combined water 

and wastewater operations was -0.43% and t h a t  for t h e  f i rs t  nine 

months of 1995  SSU incurred a cumulative l o s s  on continuing 

opera t ions  of $ 2 5 4 , 7 0 3  - -  all before booking and payment of t h e  

$8.7 million refund l i a b i l i t y .  Incurrence of the refund liability 

imposed by t h e  Commission would w i p e  out SSU's retained earnings. 

Such a penalty would clearly violate A r t i c l e  I ,  Section 1 8  of the 

Florida Const i tu t ion .44  - See Florida Tel. Corp. v. Carter, 70 So.2d 

42m Order Vacatins Automatic Stay, at 6 - 7 .  

43& F l a .  Admin. Code R .  25-22.061(3) (a). 

''Article I, Section 18 of the  Florida Constitution provides 
t h a t  'I [nlo administrative agency shall impose a sentence of 
imprisonment, nor shall it impose any other penal ty  except as 
provided by law." Section 367 .161 ,  F lor ida  S t a t u t e s  (1993), 
subjects a utility to specifically enumerated financial penalties 
i f  the u t i l i t y  "knowingly refuses t o  comply w i t h ,  or willfully 

4 6  
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508 (Fla. 1954); Deltona Corporation v. Mavo, 342 So.2d 510 (Fla. 

1977) (Commission exceeded authority by denying rate increase or 

imposing penalty to deny rate increase); comDare Gulf Power Co. v. 

Wilson, 597 So.2d 270 (Fla. 1992) (Commission's reduction of 

utility's return on equity by 50 basis points not an 

unconstitutional penalty because utility not denied opportunity to 

earn a reasonable r a t e  of return). 

CONCLUSION 

WHEREFORE, for all the  foregoing reasons, SSU respectfully 

requests t h a t  the Commission consider and ac t  upon this Motion f o r  

Reconsideration at t h e  earliest possible time, granting the 

following re l i e f :  

1. Rescind any refund requirement, incorporate the findings 

and conclusions from the Commission's Jurisdictional 

Order, and reaffirm the uniform ra te  structure heretofore 

required f o r  SSU; 

If and only if refunds are required, (a) adopt and 

approve the prospective refund plan and correlative 

refund expense recoupment mechanism proposed by SSU 

herein; (b) provide that the period for calculation of 

refunds terminates as of June 19, 1995, t h e  date the 

Commission voted to adopt the findings and conclusions 

set out  in its Jurisdictional O r d e r ;  and (c) eliminate 

the Refund Order's requirement to accrue and pay 

2.  

violates any provision of t h i s  chapter or  any lawful rule or 
order of the Commission . . . . I 1  

47 
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interest; 

3. 

4. 

5. 

If and only if a change from t h e  uniform rate structure 

is required, provide that such change will be effective 

on a prospective basis only; 

In any event, vacate that portion of the  Refund O r d e r  

t h a t  would require SSU to implement 5/8 inch meter base 

facilities charges in service areas where customers are 

served predominantly through 1-inch meters; and 

Grant such other  and f u r t h e r  relief to S S U  as has been 

justified in the  premises, eliminating any penalty or 

i n j u r y  imposed upon SSU by virtue of t h e  Refund Order and 

i t s  good faith compliance with t he  Commission's rate 

structure directives. 

Respectfully submitted, 

Lipoff, Rosen & Quentel, P . A .  
1221 Brickell Avenue 
Miami, Florida 33131-3260 
(305) 579-0605 

KENNETH A.  HOFFMAN, ESQ. 
WILLIAM B. WILLINGHAM, ESQ. 
Rutledge, Ecenia, Underwood, 

Purnell & Hoffman, P . A .  
P. 0 .  B o x  551 
Tallahassee, FL 32302-0551 

(904) 681-6788 

and 

BRIAN P. ARMSTRONG, ESQ. 
Southern States Utilities, Inc. 
1000 Color Place 
Apopka, Florida 32703 
(407) 880-0058 
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I HEREBY CERTIFY that a copy of t h e  foregoing Motion of 
Southern States Utilities, I n c .  f o r  Reconsideration of Order No. 
PSC-95-1292-FOF-WS was furnished by U. S. Mail to t h e  following 
t h i s  3rd day of November, 1995: 

Harold McLean, E s q .  
Office of Public Counsel 
111 West Madison Street  
Room 812 
Tallahassee, FL 32399-1400 

Lila Jaber, E s q .  
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Room 370 
Tallahassee, FL 32399-0850 

Mr. Harry C.  Jones, P . E .  President 
Cypress and Oak Villages Association 
91 C y p r e s s  Boulevard West 
Homasassa, Flo r ida  32646 

Michael S .  Mullin, E s q .  
P. 0 .  Box 1563 
Fernandina Beach, Florida 32034 

Larry M. Haag, Esq. 
County Attorney 
111 West Main Street  

Inverness, Florida 34450 
#B 

Susan W. Fox, E s q .  
MacFarlane , Ferguson 
P. 0 .  Box 1531 
Tampa, Florida 33601 

Michael B. Twomey, E s q .  
Route 28, Box 1264 
Tallahassee, Florida 31310 
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BEFORE THE FLORIDA PU3LIC SERVICE COMMISSION 
TALLAHASSEE, FLORIDA 

IN RE: Application for rate increase in Brevard, 
Charlotte/Lee, C i t r u s ,  Clay, Duval, Highlands, Lake, 
Marion, Martin, Nassau, Orange, Osceola, Pasco, 
Putnam, Seminole, Volusia, and Washington Counties 
by Southern States Utilities, I n c . ;  Collier County 
by Marco Shores Utilities (Deltona); Hernando County 
by S p r i n g  Hill Utilities (Deltona); and Volusie 
County by Deltona Lakes Utilities (Deltona). 
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100 SALEM COURT 
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139 

confusion. A first reading of transcript, especially 

when you have different people g i v i n g  you the excerpts 

of the transcripts t h a t  is appropriate for their 

position, you understand why there is confusion. 

transcript that we've attached to the recommendation is 

t h e  entire transcript related to that very issue. 

When I went back and 3 read that e n t i r e  

The 

transcript, it is clear that Mr. Hill did say a refund 

would be required. It is clear that the utility said a 

refund would not be required. 

where they were each coming from. 

always maintained a refund wasn't going to be necessary 

because they were under the impression that revenue 

requirement w a s  not going to be appealed. What I think 

Mr. Hill was saying, not that it matters, because Staff 

isn't the one t h a t  makes the decision, it's the  

Commission. What he was t r y i n g  to say was if revenue 

And l e t  me tell you 

The utility has 

requirement does get appealed, and revenue requirement 

does get overturned, there will be a refund that's 

generated. 

requirement that is going t o  create  a refund. 

It's the  difference in t h e  revenue 

Now,  what Commissioner Clark and then Chairman 

Deason recognized w a s  t h a t  it would be the difference 

of the revenues, and I think that's clear in the 

transcript. 

. ' 4  
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MR. WILLIS: The other t h i n g  in creating a 

regulatory asset is if you do that, and you properly 

apply it, you're going to be having everyone in the 

system paying for recovery of t h a t  regulatory asset ,  

uniformly. I mean, everyone is going to get a piece of 

it through an allocation. So, you're back to giving it 

back to those customers that you took it away from or 

you're t a k i n g  it away from the customers you're getting 

it back from, partially. 

COMMISSIONER GARCIA: Well, that's what happened 

with this whole case, isn't it? I mean, the cost of 

litigating this to this point and everything that has 

gone on is clearly going to be passed on to all t h e  

customers at one point or another, correct? 

MR. WILLIS: A t  one point, but if you actually 

make refunds on one side and don't collect on the other 

s i d e ,  and allow for no recovery, they will not get t h a t  

money. 

underearnings posture at that point and have not 

allowed them a fair rate of return. 

You have actually put  t h e  Company into an 

COMMISSIONER DEASON: I think we need to go back, 

and we w e r e  having this discussion at the  t i m e  that 

there was a motion to vacate t h e  stay. And my 

recollection is more akin to that of Commissioner 

Johnson, and that's why I asked the questions that I 

9 

10 

11 

12 

13 

14 

15 

16 

1 7  
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2 4  
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Before mt, thc undmigmd authority, appemd FORMST L. L v a S W , ~ a l l y  known 

to me, who afbar being duly  worn, depoaes add says; 

1. I am Vice Pmsfdent of Finance and Admhktntthn of Southam States Utilities, 

Innc. (“SSU”). My buAiness ddrese i s  loo0 CoIor maCe, Apapka, FlWida 32703. 

2. I submit this Awldavit in support of SSU’s Motion for Reconsideration of thc 

commlaslun’s October 19, I995 “Order Complyhg With Mandate, Bsqddng bfund, and 

Disponing of Joint Petition” (“ordar”).’ 

3. Ae Vim Pmidtnt of Finance and Adminipdon, 1 have ~ ~ p ~ d s r r ~ y  nssponeibillty 

for rates and ratc-related matters, and as such am familiar with the facts md clneumst~cee set 

out in this affidavit and in SSU’s Motion fbr RtFonsidesabn. 

4. I have m v h e d  the Order and am f d l i a r  with th8 fads &d circumtances 

mrmundhg that Qrdes, tbe rolevant holdings of which appear to quire SSU: 

(a} ta ravise ita final rates to d e c t  a modifies stand alum rata stnrcture mcl m 
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interest rate in effect for the historical refund calculation period. The annual amortization with 

interest will then be used to develop the rate credit or surcharge to be applied to future 

consumption over a four year period. I have developed a schedule in Attachment B hereto that 

shows the estimated overall annual water and wastewater service amounts to be credited and 

recovered under this plan. This schedule, showing the assumptions used, is attached to my 

affidavit. 

Vice President of Finance and Accounting 
Southern States Utilities, Inc. 

Sworn to and subscribed this a d d a y  
of November, 1995 by Forrest L. Ludsen, 
who is personally known to me. 

C \ i - V L W \  +. a i J . w .  -' 
NOTARY PUBLIC k 
State of Florida at Large 
My commission expires: 7 - Cy. <; L~ NOTARY PUBLIC STATE OF FLORIDA 

COMMISSION NO. CC212595 
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Comparison of Modified (Capped) Stand Alone Rates & Revenues wl B wlout AWWh Factors Applied io 518" through I" Meters 

Company: SSU I Citrus I Sugarmill Woods 
Docket No: 950495-WS 
Schedule Year Ended: 12/31/91 
Wateflx] Wastewater( 1 
Interim[ ] Final[ 1 
Histoiiml 1x1 ProjeEted[ 1 

FPSC 
Schedub: Revenue Comparison 
Page 1 of2 

Explanation: Provide a calculation of revenues using modified (capped) stand alone rates with and without A W A  factors applied 
to 518" through 1" meters, using the 1-91 billing analysis. 

(1) (2) (3) (4) (5) (6) (7) (8) (9) 

Comparison of M o d i  (Capped) Stand Alone Revenues 
Standard F P S C 0 rde red Con-eded FPSCOrdered 

Line 
- No. ClasslMeter Sire No. of Bills 

1 Residential 
2 ua x 314 1,843 
3 34'  439 
4 1" 18,856 
5 t1M" 71 
6 2" 12 
7 Gallonage ChameRnG: 
8 -All Galinage 
9 Total 21,221 

10 Commerclai 
11 wx 34" 48 
12 314" 73 
12 1" 138 
13 11RH 144 

15 Gallonage CharWMG: 
16 All Gatlonage 
I ?  Total 451 

14 2" 4a 

Total 

Revenue Deficiency (I) 
Revenue Deficiency (%) 

2*,672 

Consumption 
0 

32 3,695 
323,695 

1-,107 
13,507 

336,802 

[with A W A  Facto%) (without A W A  Fadors) (without A W A  FadorsL 
Rales Revenue Rates Revenue Rates11 Revenue - 
$2.64 W m 6  52.84 $4,866 $5.88 $10.837 
$3.48 $ i , n a  $2.64 $T,159 $5.88 12,581 
16.80 $124,450 $2.64 $49,780 $5.80 $110,873 

$1 3.20 $937 513.20 $937 $29.40 $2,087 
$21.12 $253 521.12 $253 $47.04 $564 

$0.85 $275,141 
$407,385 

$0.85 $275,141 $0.85 $275,141 
$332,136 $4 0 2,08 3 

52.64 $127 $2.64 1127 15.88 $282 
$3.96 $289 52.M $193 $8.82 $644 
$6.60 $911 $2.64 $364 $14.70 $2,029 

$13.20 $1,901 51 3.20 $1,401 $29.40 54,234 
$21.12 $1,014 $21.12 $1,014 $47.04 $2,258 

$0.85 51T,141 
$15,383 

6422,788 21 

$0.85 $1 1,141 $0.85 $11,141 
$14,740 $20,588 

$348,876 

$75,892 
17.95% 

$422,671 - 
I /  Refer to page 2 of 2 for computation. 
21 The ordered capped revenue requlmment is $424,396. This revenue requirement is calculated by Indexing up the 1991-based capped revenue requirement Of 

$420,862 by the staff-approved 19KI Index of 0.87% and 1994 Pass-Through and Index of -0.03% from staff recommendation dated 912111995. 
b 1112195 3:17 FM 
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SSU Corrected FPSC-Ordered Rates without AWWA Factors 

Company: SSU I Citrus I Sugarmill Woods 
Docket No: 950495-WS 
Schedule Year Ended: 12131191 
Wateflx] Wastewated 1 
Interim[ ] Final[ J 
Historical [X I  Pmjedd[ ] 

FPSC 
Schedule: Corrected Rates 
Page 2 of 2 

Explanation: Provide a calculation of corrected rates using the 1991 billing analysis. 

(3) (4) (5) I61 (7) (8) (1 1 (2) 

Base New 38" Rate 
Revenues II (C7Li 4X6L14) 

$4,866 $5.88 
$1.738 

$1 24,450 
$937 

Standard ERC Calculation 

Meter Factor ERCs Meter Fador ERCs 

FPSC-Ordered ERC Ca&lafion 

Line Standard FPSC-Urdered 
& ClasdMeter Size No. of Bills 

1 Residential 
1.00 1,843.0 1-00 1,843.0 
1 S O  658.5 1 .oo 439.0 

18,856.0 
5.00 355.0 5.00 355.0 

21,221 50,092.5 21,589.0 

2 518 x 3/41' 1,843 
3 314" 439 
4 1" 
5 1112" 71 
6 2" 12 

18,856 2.50 47,140.0 1.00 

8.00 96.0 8.00 96.0 
7 Total 

8 Commercial 
9 5JtY x 314" 48 
10 3w 73 
10 I " 138 
f 1  1 f12" 144 

1 .oo 48.0 < .oo 48.0 
1.50 109.5 1.50 109.5 

8.00 384.0 8.00 384.0 

2.50 345.0 2.50 345.0 
5.00 720.0 5.00 720.0 

1,6065 1,606.5 
12 2" 48 
13 Total 451 

14 Total 21,672 

11 From Column 5, page 1 of 2. 

0 
0 
fo 
a 
TV 
u1 - -  

II 
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51,699.0 23,195.5 

$127 

$91 1 
$7.901 
$1,014 

, $4,242 

$289 

$136,486 
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Comparison of Modified {Capped) Stand Alone Rates & Revenues wl L wlout AWWA Factors Applied to 5/8" through I" Meters 

Company: SSU I CItrus I Pine R i d p  
Docket No: 950495W 
Schedule Year Ended: fa31191 
Watertxl Wastewated ] 
Interim( 1 Final( ] 
Histwical [x] Projected[ ] 

FPSC 
Schedule: Revenue Comparison 
Page 1 of2 

Exphanation: Provide a calwlation of revenues using rnodifted (capped) stand alone rates with and without A W A  fadors applied 
to 518" throvgh 1" meters, using the 1991 billing analysis. 

(4) (51 (6) (7) (8) (9) 
(1) (2) (3) 

tine 

3,975 1" 4 

2" 48 5 
6 Gallonage ChargelMG: 
7 All Gallonage 
8 Total - 4 686 - 
10 Cornmwciai 

12 
65 11 518" I( 314" 

1" 12 .- 
2" 36 

14 Gallonage ChargmG: 
15 At1 Gallonage 
16 Total - 113 

1J 

- - - Tota I 4,799 

Revenue Deficiency ($) 
Revenue Deficiency (%) 

Consumption 
IMG) 

61,724 
61,724 - 

1,428 - 1,428 - - 63,152 

ComPafison Of Modified (Capped) Stand Alone Remu- 

Standard FPSCOrdered Correded FPScOrdeced 
(with AWWA Fadom) (WfthoUt AWWA Factors) (without A W A  Faetors) -- Rates Revenue -- Rates I t  Revenue Rates Revenue -- 

$3,182 $10.21 SS.SsS 
$34 $10.21 $71 $7.28 $51 $4.85 

$4.85 $19,279 $10.21 $40,585 
138.80 $1,862 $81.68 $3.921 

$4.85 $3,182 w a s  
$12.13 $48,217 
$38.80 $1,862 

$20.21 $864 
$58 ' $25.53 $308 

$81 .ea 92,940 $38.80 $ 1,397 

$1.85 $2,642 $1.85 92,642 

$4.85 $315 $4.85 $315 
$146 $4.85 $12.13 

138.80 $1,397 

$1.85 52,642 
$4,500 $6 552 $441 2 - - 

8172,001 2/ - $142,958 - 
$29.043 

16.89% - 
- T v  
*- a 

11 Refer to page 2 of 2 for computation. 
The ordered capped revenue requirement is $171.809. This revenue requirement is mlculated by indexing up the 1991-based capped revenue requirement of 
$167,726 by the staffapproved 1993 Index of 1.36% and 1994 Pass-Through and Index of 1 .M% from staff remmendation dated 9/21/1995. "Iv 
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SSU Corrected FPSC-Ordered Rates without AWWA Factors 

Company: SSU I Citrus I Pine Ridge 
Dodtet No: 950495-WS 
Schedule Year Ended: 12131191 
Waier(x1 Wastewatefl ] 
Interim[ I Final[ ] 
Historim1 [XI Projected[ ] 

FPSC 
Schedule: C o ~ e d e d  Rates 
Page 2 of 2 

Ewplanation: Provide a calculation of corrected rates using the 1991 billing analysis. 

(5) (61 (7) (8) ( 4 )  (2) (3) (4 1 
Standard ERC Calculation 
Standard 

FPSGrdered ERC Caic;lation 
FPSC-Ordered 

. .  

Base Line - No. 
I 
2 
3 
4 
5 
6 

7 
8 
9 
10 
11 

New 5l8" Rate 
(C7LWC6L14) Classmeter Size No. of Bilk 

Resldentlal 
Meter Factor ERCs Revenues l l  Meter Factor ERCs 

..... 

518 x 314" 656 1.00 656.0 
1.50 10.5 
2.50 9,937.5 

656.0 $3,182 
7.0 85i  

3.975.0 ~48,217 

1.00 
1 .oo 
1 .m 
8.00 384.0 $1,862 

5,022.0 $53,312 

$10.21 
314" 

1" 
7 

3,975 
2" 48 

Total 4,686 
8.00 384.0 

10,988.0 

Commercial 
518" x 314" 

1" 
65 
12 

I .oo 
2.50 

65.0 
30.0 

I .oo 65.0 
2.50 30.0 

$315 
$146 

2" 36 
Total 113 

8.00 288.0 
383.0 

8.00 288.0 
383.0 

$1,397 
$1,858 

12 Total 4,799 1 7,371 .O 5,405.0 I $55,170 

II From Column 5, page 1 of 2. 
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SOUTHERN STATES UTILITIES, INC. 
DOCKET NO. 920199.WS 

SUMMARY OF ESTIMATED REFUNDS 

Refund Period 911933.6119145 Water Sewer Total 

Reiund WRhwt Interest or Baw Faclllty Charge Error (Est.): 
(1) Annual Refund $2,475,161 $1,551,601 $4,026,762 

(2) Total Refund 0 611 9/95 (WlO Interest) $4,331,532 $2,715,302 

Refund Perlod Sn W3 - W 5  

Refund Wlthout Interest (Est.): 
(1) Annual Refund 

(2) Total Refund 8 9130195 (W/O Interest) 

Refund Wlth Interest and Base Faclllty Charge Error (Est.): 
(3) Monthly Payment (PMT) 
(4) 
(5) Number of Payments (N) 
(6) Interest 
(7) Refund With Interest (FV) 
(8) Base Facili Charge Error 
(9) 

Average Interest Rate 9/93-9195 (I) 

Total Refund With Interest and Base Facility Charge Error 

ATTACHMENT B 

Water Sewer 

$2,475,161 $1,551,601 

$4,950,322 $3, 103,202 

$206,263 $129,300 
4.79% 4J9% 

24 24 
$254,728 $1 59,88f 

$5,205,050 $3,262,883 
$209,870 

$5,414,920 $3,282,883 

Total 

$4,026,782 

$8,053,524 

$335,564 
4.79% 

24 
$41 4,409 

$8,467,933 
$209,870 

$0,677,803 
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(a) to revise its final rates to reflect a modified stand alone rate structure and to 

implement such rates prospectively; 

(b) to refund with interest alleged overcharges to certain customers for the period 

"between the initial effective date of the uniform rate up to the date at which a new rate structure 

can be implemented": with no provision for recovery by SSU of the current refund expense 

incurred by virtue of the Order; 

( c )  to adjust the Cornmission-prescribed modified stand alone structure rate to reflect 

base facilities charges for certain SSU service areas for 5/8-inch meters, despite the fact that 

customers in these service areas are supplied through l-inch meters. 

I understand that SSU is required by the Order to calculate the refunds on the hypothesis 

that the modified stand alone rate structure now required by the Commission was in effect since 

September 15, i993 -- the date the uniform rate structure heretofore required by the Commission 

was made effective. 

5.  I am also familiar with and have assessed the substantial adverse financial impacts 

that implementation of the refund directive contained in the Order will have on SSU -- impacts 

that were neither considered nor addressed in the Order. 

6 .  If SSU is required to implement refunds as required by the Order, without any 

correspondmg provision to permit recovery of the extraordinary refund expense in future rates, 

SSU necessarily and inevitably will have been precluded from earning even the minimum rate 

of return authorized on SSU's investment devoted to serving its customers. Indeed, as I discuss 

below, SSU is not now, and for the period that uniform rates were in effect, has not been earning 

20rder at 8. 
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that minimum return on investment. The refunds mandated by the Order will compound this 

situation, with devastating impacts on SSU. 

7.  On October 6, 1995, the Commission voted to deny SSU’s pending application for 

interim rate relief, which was and still is required if SSU is to have my opportunity to avoid 

losses on its continuing operations in 1995, and to mitigate the serious Qfficulties now being 

experienced in meeting its obligations to lenders. 

8. According to the pro forma projections of rate base, revenues and expenses for the 

year ending December 31, 1995 that were prepared and filed by SSU in connection with its 

interim rate request, SSU’s projected 1995 return on equity would be 0.6% and -1.93% for water 

and wastewater operations, respectively. This equated to a projected 1995 negative return on 

equity for combined water and wastewater operations of -0.43%, before the imDacts of the 

refunds contemplated by the Order. 

9. As of the date of this affidavit, actual results are now available through the end 

of the third fiscd quarter of the 1995 projected period. Such results confirm the accuracy of 

SSU’s projections -- for the nine-month period ended September 30, 1995, SSU incurred a year- 

to-date loss on continuing operations of $254,703. SSU is incurring monthly losses, including 

$260,169 for the most recent month, September. 

10. Quite clearly, the denial of interim rate relief alone will cause SSU to incur losses 

on its continuing operations in 1995. This has impaired SSU’s ability to meet its debt covenants 

and attract the capital required to fund necessary construction and other ongoing capital 

requirements on reasonable terms. As a consequence of denial of interim rate relief, SSU has 

been placed on the private placement equivalent of a credit watch by its principal lendmg 

3 
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revmud q m n t  If the Commission maffhns the Order on racwsiddoa and SSU k 

q u i r s d  10 book this refund cxpsm, 3; project an aggregate after- lws on continuing 

e o n s  of h excess of $5 million for 1995, which will wipb out all of SSU's rctahed 

eamiags. 

12. I dmdd note that awn if the Commission were now to grant thc w1 levo1 of 

M e h  rate rdkf aought by SSU, such d o n  would not bc suf€lciat t . ~  rcsot~e the financial 

dlfiiculties and distreas I have dscusasd. SSU has bem advised by its prhary bonding company 

(SafccO Smug) that it will bc unable to VU performance bonding for dthar intCrim rates or 

the o d m d  mfund, without parmt wmpany (Topeka Group, h.) imtomnificatlbn {scc 

Amchmmt B which contains 8 copy of CQITM~&CC frum Saf& Sunty). In addition, as of 

S c p W e r  30,1995, SSU bad unrost&ed cash of less t4u1%0.6 million, and unubbd crcdit l b s  

of ?B million. Liquidity will. detcrioigtt substantidly in the fourth quuansr without h m i m  rati: 

d c f ,  making &e ability to independently fund a cash refund in excess of $8 million doubtPul. 

Considering both the principal and interast components of the refunds, h @ 

has the effect of h y h g  SSU tbe opportunity to recover more than $8.7 million of its h$tlmate, 

pnrdcnt and appvad costs as refiectsd in the revenue rcquircmm d e d n e d  by tbe 

COmmtSSion, a dtkmhation that I a*r advised was not dsrurbtd by tilt revhwhg COW. The 

Order imposes a cwrcnt bxptnss and cash requirement on SSU that can be Wcfiargcd (U at d) 

only by W a g  capital that is devoted ta serving SSU's customers, and by hp-g 
SSU's financial condition. 

13. 

14. The &der conmins no flnding of imprudence, m i m e m e n r ,  or h c m e  of 

aXCa4Sho or masonable costs: as a bash for hposhg theja liabirtties on SSU. Indeed. SSU 

5 



had done nothing more than proceed in good faith pursuant to the only course of action available 

\ Is\ 

to it to comply with the Commission's decisions and implement the rates and systemwide rate 

structure the Commission authorized. Therefore,, reconsideration of the Commission's Order, 

with full knowledge of the financial consequence, is essential. / 

SCOTT VIERIMA' 
Vice President and Chief Financial Officer 
Southern States Utilities, Inc. 

NOTARY WSWC STATE OF FLORIDA 
COMMMION NO. Ca1395 
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SunBank, N.A. 
P.O. Box 3833 
Orlando, Florida 32802-3833 

November 2, 1995 

Mr. Scott Veriema 
Vice President, Finance and CFO 
Southern States Utilities, Inc. 
1000 Color Place 
Apopka, FL 32703 

Dear Scott: 

I wanted to take an opportunity 
21, 1995. 

spond to some of the issues raised in your letter of September 

As you can imagine, we see the recent vote of the Florida Public Service Commission (the 
uFPSC”) to order refunds to certain SSU customers as a cause for significant concern, particularly 
when combined without the offsetting right to coXlect ”backbilk” for those other customers who 
initially benefited from the uniform rate design in question. The probable negative impact of this 
decision on revenues and cash flow is a major credit issue from our standpoint. 

As you may recall, the final approval of SSU’s 1993 rate case was an important consideration in 
SunTrust Bank of Central Florida’s (“SunTrust“ - you may recall that we recently changed our 
name from Sun Bank, N.A.) decision to approve various credit exposures for Southern States. Our 
further assumption of revenue levels driven by the rate structure in the last case was also 
important in the methodology we used to price our various credit exposures to SSU. 

’ 

Finally, we are also very concerned about the lilrelihood of SSU’s violation of the year end 1 . 2 5 ~  
coverage test. Although we understand the reasons for the likely shortfall, we do view it as a 
serious event. 

Scott, as you b o w ,  SunTrust does value its relationship with Southern States Utilities. We look 
forward to on-going dialogue with you concerning these issues in the next several weeks and 
months. 

First Vice President 

A SunTrust Bank 



esu ~ ~ u t h e m  States Utilities . 1 000 Cdor Race Apopka. FL 32703 407188M058 

September 21, 1995 

Chnstopher J. Aguilar 
SunBank, N.A. 
200 S. Orange Avenue 
Orlando, Florida 32801 

RE: Recent Florida Public Service Commission (FPSC, the  cornm mission'^ 
Action on Florida First District Court of Appeal (FICA, the “Cou~t”) 
Remand Order of Docket No. 920199-WS. 

To confm our telephone conversation of September 13, 1995; the.FPSC voted 5-0 at its regularly 
scheduled a enda confirence of September 12, 1995 to order refunds (Within 90 days of written 
order) to S s U’s customers whose rates were higher under the uniform design approved by the 
Commission in September of 1993, than those rates would have been under a modified separate 
facility design. This vote was in response to a FDCA ruling in April of 1995 that found the 
Commission erred in its implementation of uniform rates prior to a b d h g  that SSU fundom as 
one statewide “system”. 

Atthough the exact amount of the potential refund won’t be known until September 26,‘ 1995, SSU 
estimates the amount to be $8 million. SSU intends to request reconsideration; and if that M s ,  to 
initiate court appeals on various grounds including the facts that; SSU implemented a Commission 
approved rate design, that refun& without backbills are contrary to the accepted revenue neutrality 
of rate design disputes, and that such an action constitutes rmoactive ratemaking. It should also 
be noted that the Commission’s action was in opposition to the primary recommendation of their 
own legal staff, and that in June the Commission confirmed, in separate formal proceedings, that 
SSU & function as one system. 

I do not expect this issue to be resolved in 1995, but will keep you advised of Eurther developments 
and forward a copy of the written order when received in early October. 

On another note, as we had discussed at our Letter of Credit closing, we do not expect to meet the 
yearend coverage test of 1.25:l.OO in our Revolver and LOC Agreements. Continued heavy 
rainfall has suppressed irrigation related demand compared to plan. Per your request, we 
continued to covenant that ratio in our Master LOC Amendment, and will fomJIy request a 

3 1, 1995 test date. 

Scott W. Vierima 
Vice President Finance and CFO 
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Novambsr 1, 1995 

M r .  Scott V l e r i m a  
C h i e f  F i n s n e l a l  O f f i c e r  
S o u t h e r n  S t a t o s  Ufllities 

Apopka, F l o r  I d a  92703 

RE:  Docket 1920199-WS 

moa Color P ~ B  

O e a r  M r .  Y l s r l m e ,  

I t  Is my understanding t h a t  t h e  Public Servlcr Commission 
i s  reqestlng an lncroase for bond 16723795 f r o m  $9,000,000 
to approxlmately ~8,000,000. Ploass b e  a d v i s e d  t h a t  any 
r e q u e s t e d  i n c r e a s e  i n  t h e  o u t r e n t  band wlll r r q u 1 r . e  the 
indemnity o f  your parent company, Topeka Oroup, Inc. 
Addltlanally, a premium i n c r e a s e  i s  not an  acceptable sub- 
s t i t u t e  for p a r e n t  company i h d e r n n i f i c a t l o n  a t  t h l s . t i r n e +  

I f  yau hsvr any questlons, p l e a s e  c a l l .  

$ I ncm r e I y , 

Drew Meadows on bob- D a v t d  P a t  t o n  
Saleco  S u r e t y  

c c :  M a r k  W .  Edwards 
M c G r l f f ,  Seibols & W11Iiems 
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BEFORE THE FLORIDA PUBLIC SERVTCE COMMISSION 
TALLAHASSEE, FLORIDA 

IN RE: Application for a 
UTILITIES, IPJC. 

BEFORE : 

PROCEEDING: 

ITEM NUMBER: 

DATE : 

PLACE : 

REPORTED BY: 

DOCKET 

rate increase by SOUTHERN STATES 

NO. 920199-WS 

CHAIRMAN J. TERRY DEASOH 
COMMISSIONER SUSAN F. C L A M  
COMMISSIONER LUIS 13. LAUREDO 
:COMMISSIONER JULIA L. JOHNSON 

'AGENDA CONFERENCE 

25A+*  

November 23,  1993 

106 Fletcher Building 
Tallahassee, Florida  

JANE: FAUROT 
Notary Public in and for the 
State of Florida at Large 

ACCURATE S T E N O m E  REPORTERS , INC. 
100 SALEM COURT 

TMJARASSEE, FLORIDA 32301 
( 9 0 4 )  878-2221 

EXHIBIT D 
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MR. HOFFMAN: If what, i f  the interim r a t e s  are 

implemented? 

CHAIRMAN DEASUN: We have before us the question 

of whether we are going to vacate t h e  stay or not. 

Regardless of whether the stay is vacated or not, is 

Southern S t a t e s  going to receive the same dollar of 

revenue from i ts  customers? 

MR. HOFFMAN: There is a difference. 

CHAIRMAN DEASON: There is a difference, because 

if the stay is vacated what rates will you collect? 

MR. HOFFMAN: The final rates, which subject to 

c h e c k ,  Mr. Chairman, amounts to a rate increase of 

approximately $6.7 million. And if the automatic stay 

is enforced, if it’s n o t  vacated and you then  go to o u r  

revised interim rates, I believe that, subject to 

check, t h a t  revenue requirement is at 6 . 4  million. 

It’s a different number. But I would reiterate to y o u  

that we do not believe there is any discretion and that 

t h e  rule is mandatory. 

question, Mr. Chairman. 

But that‘s my answer to your 

CHAIRMAN DEASON: Let me ask you this. I f  t h e  

stay fs vacated, do you agree that Southern States is 

putting itself at r i s k  to make those  customers whole 

whose rates are higher  under s ta tewide  rates? 

MR. HOFFMAN: No, I don‘t. But I don’t think that 

4 ‘3267 ACCURATE STENOTYPE REPORTERS, INC . 
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the Commission needs to resolve that issue today. 

Because in our o p i n i o n ,  Mr. Chairman, w e  believe that 

on a rate s t r u c t u r e  appeal, where we a re  implementing 

t h e  rates authorized by the Commission, in an appeal  

which would be s t r i c t l y  revenue neutral, that the 

Company does n o t  place i t s e l f  at r i s k .  However, if we 

are wrong in that posftion, and the first District 

C o u r t  of Appeal reverses t h e  Commission, there will be 

a corpora te  undertaking o f  a bond on file with t h i s  

Commission to protect the customers in the event w e  are  

wrong. 

CHAIRMAN DEASON: Now, I s  that protection just f o r  

t h e  difference in revenue amounts and not 

customer-specific? 

MR. HOFFMAN: I th ink  it could be tailored by the  

Commission, Mr. Chairman. I th ink  that t h e  Staff 

recommendation recommended a bond amount which would 

pro tec t  the customers of t h e  systems who are currently 

paying higher rates under tho uniform rates. 

CHAIRMAN DEASON: Wall, do you agree that if t h e  

stay is vacated there are going to be customers that 

are going to be paying more under statewide rates? 

MR. HOFFMAN: Yes. 

CHAIRMAN DEASON: And if the stay is vacated and 

the appeal is successful  on COVA and Citrus County’s 

ACCURATE STENOTYPE REPORTERS, INC.. . 3268 
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part, you're saying there is not going to be a refund 

to those customers who are paying more? 

MR. HOFFMAN: Our position that we have taken,  Hr. 

Chairman, is that there is n o t  a refund.  And I think I 

have already explained to you why. But what I'm saying 

to you is w e  do n o t  dispute, particularly now that 

Public Counsel has filed an appeal and they are going 

to put revenue requirements at issue, w e  do n o t  dispute 

t h e  need f o r  corporate undertaking or bond at this 

point of this proceeding and w e  are willing to make 

sure that it's posted. 

CHAIRMAN DEASON: But that I s  a question of 

overall revenue requirements, n o t  customer-specific 

rates? 

MR. HOFFMAN: That's correct. 

CHAIRMAN DEASON: Does Staff agree with that? 

MS. B E D E U :  Yes. 

COMMISSIONER CLARK: Surely this has come up 

before where w e  have had a rate design at issue. Maybe 

ft's not come up, maybe not in water and sewer. 

MR* WILLIS: Commissioners, I can't remember in 

the past where we had a rate design at issue after  the 

final decision of the Commission, 

COMMXSSIONER C U M :  Wall, the fact of t h e  matter 

is it's not at a l l  clear as to whether or not there 

VOZ"lfii2, .- 3269 ACCURATE STENOTYPE REPORTE 
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would be a refund for those  people who overpaid based 

on -- who would pay more under statewide rates than 

stand-alone. 

MR. WILLIS: That's correct. 

COMMISSXONER CLARK: It's n o t  at a l l  clear that it 

just wouldn't be from a going-forward standpoint that 

you would address t h e  ratesl and t h e  rates that were in 

effect is water under the bridge. 

MR. WILLIS: I agree with you, Commissioner, it's 

not clear at all. 

COMMISSIONER JOHNSON: So how do w e  make t h e s e  

people whole? Or we can't. 

MR. WILLIS: Well, Commissioner, I think if there 

is p r o t e c t i o n  in place, whether it be a corporate 

undertaking or a bond, which w e  are recommending a 

bond, those  customers will be held whole. I mean, if 

someone in t h e  future dictates that those customers who 

are paying more now under uniform rates than they would 

be under stand-alone are deserving of a refund, then 

those customers would receive a refund with interest.  

COMMISSIONER C U M :  That's the part that's n o t  

clear, that we have never addressed before when it's an 

i s s u e  of money between customers and not the overall 

revenue what you d o .  

MR. WILLIS: (Indicating yes.) 

ACCURATE STENOTYPE REPORTER9 OTgmb 3 .  3270 
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MR. HILL: The customers a r e  going t o  be 

protected. There is n o t  a doubt i n  my mind about that. 

It's the Company that's going to be at r i s k ,  and I 

won't t ry to drag this o u t  to explain it. 

COMMISSIONER CLARK: But I t h i n k  that Commissioner 

Johnson is correct,  is that the customers as a whole 

are protected, but n o t  individual customers that under 

statewide rates are paying more than they would under 

stand-alone. 

MR. HILL: I believe that if the courts say -- 
COMMISSIONER CLARK: A bond doesn't address that 

at a l l .  

MR. H I U :  I understand. And if t h e  courts say 

that you cannot do what you have done, then you have 

got to go back to a system-specific rate and revenue 

requirement. That's where you have to go, there fs no 

other place to go. And w e  may end up arguing w i t h  the 

utilfty over refunds, but there isn't a doubt i n  m y  

mind that if w e  are reversed on that and have to redo 

it, they have collected money they should n o t  have 

collected and it will have to be refunded. And the 

Company will end up on the short end of it. 

COMMISSIONER CLARK: Well, they have collected 

money they should have recovered from the wrong people. 

MR. HILL: Absolutely, and t h e y  will have no way 

ACCURATE STENOTYPE REPORTERS, 1 X . h  9 ' '  -3271 
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to go back to the right people and collect those  funds. 

COMMISSIONER CLARK: Unless you do an adjustment 

on a going-forward basis to remedy that, but I'm not 

sure you can.  

CHAIRMAN D E M O N :  And what Mr. Hoffman is saying, 

it's his o p i n i o n  that t h e  Company is n o t  puttfng i t s e l f  

at risk, it does not have t h e  liability to make the 

customer-specific whole. Their only requirement is to 

make customers as a general body of ratepayers whole. 

That is, f f  they have collected more total revenue than 

what t h e y  are authorized as a result  of the final 

decision on appeal, they are liable for that, but they 

are not liable to make specific customers whole. 

MR. HILL: And while that's an interesting 

argument, I think that if indeed w e  are overturned by 

the courts, then the revenue requirements fall out on a 

system-specific basis, and I thfnk the Company will be 

on shaky ground with that argument and will lose money* 

MS. BEDELL: May I make a suggestion? In terms of 

t r y i n g  to make a determination of what the Company may 

have to do in terms of a refund, under both the 

appellate rule on stays -- it provides that you can s e t  

conditions for t h e  stay, or for vacating t h e  stay it 

would seem to me. I €  you s e t  a condition related to 

how, you know, the end result when t h e  appellate c o u r t  

ACCURATE STENOTYPE REPORTERS, INC.. , (3272 
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quickly as possible. What's your pleasure? In other 

words, let's move along o n e  way or the o t h e r ,  

COMMISSIONER CLARK: Mr. Chairman, 1 don't see 

that we have any d i s c r e t i o n ,  and I agree with 

Commission Staff on this pofnt. I: th ink  we s e t  o u t  the 

rules that indicate that a posting of a bond will allow 

us a vacation of the stay, and as Mr. Hoffman pointed  

o u t ,  the Commission order, which d i d  concern me, o n l y  

provided f a r  a stay of refund of the interim rates, it 

wasn't with respect to t h e  fmplementation of the rates .  

And f o r  that reason 1 would move Staff on all three 

issues. 

COMMISSIONER JOHNSON: Second. 

CHAIRMAN DEASON: It has been moved and seconded.  

L e t  me state right now that I'm going to vote against 

t h e  motion.  I am persuaded by the argument that w e  are 

moving fnto  a new area here where there are differences 

between rates f o r  different customers in different 

areasl and that  in my op in ion  w e  should keep the status 

quo, which are interim rates, and let the court give 

t h e  guidance to t h e  Commission that it sees fit.  I 

don't see whore -- even though t h e r e  i s  going to be a 

bond posted, it's not going to be for the purposes of 

making ind iv idua l  specific customers whole, it's going 

to be for t h e  purpose of making customers as a total 

' 4  
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rate paying body whole. And that's really not the main 

crux of this appeal, so I would oppose that. But, 

anyway, w e  have a motion and a second -- 
COMMISSIONER CLARK: Mr. Chairman, can I just a s k  

a question? The concern I have is the interim rates  

don't generate t h e  rates that we concluded they were 

entitled to. I mean -- 
CHAIRMAN DEASON: The interim rates, what are t h e  

differences between the fnterim rates and the final 

rates that have a statewide rate structure? V e r y  

minimal, is it not? 

MR. TWOMEY: They generate more, Mr. Chairman. 

CHAIRMAN DEASON: That's what I thought. Y 
thought it was elther minimal or it either generated 

more. What's t h e  case, Mr. Hoffman? 

MR. HOFFMAN: My understanding is that as revised, 

t h e  interim rates as revised after Commissioner Clark's 

motion for reconsideration is a total revenue 

requirement increase of 6 . 4  million as opposed to 6 . 7  

million final rates. 

COMMISSIONER CLARK: Which is t h e  final rates? 

MR. HOFFMAN: Yea. 

CHAIRMAN DEASON: I consider that difference to be 

pretty inconsequential given the magnitude of t h e  real 

issue, which is the rate structure involved. I would 
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