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MICHAEL B. TWOMEY 

Attorney At Law 
P.O. Box 5256 

Tallahassee, Florida 32314-5256 

December 27, 1995 

Blanca S. Bayo 

Director 

Tel. (904) 421-9530 • Fax (904) 421-8543 

Division of Records & Reporting 

Florida Public Service Commission 

2540 Shumard Oak Blvd. 
Tallahassee, Florida 32399-1400 

Dear Ms. Bayo: 

Enclosed please find two copies of a Petition filed with the First District Court of Appeal today, 

which Petition is related to Dockets Nos. 920199-WS, 930880-WS, 950495-WS. Please forward . ..-

one copy to Lila Jaber. 

Thank you for your assistance. 
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I N  T€E DISTRICr COWRT OF APPEAL 
IN AND FOR TWE STATE OF FLORIDA 

FIRST DISTRICT 

CITRUS COUNTY, FLORIDA, 
SUGARMIIL WOODS C I V I C  ASSOCIATION, 
INC.  f/n/a CYPRESS AND OAKS VILLAGES 
ASSOCIATION, AND THE SPRING HILL CIVIC 
ASSOCIATION, INC. 

Petitioners, 

vs . 
SOUTHERN STATES UTILITIES, mC., 
and TKE FLORIDA PUBLIC SERVICE 
COMMTSSION, 

Respondents. 

CASE NO.: 

PSC Docket NoS.920199-WS, 
930880-WS, h 950495-WS 

PETITION FOR REVIEW OF NON-FINAL ADMINISTRATION 
ACTION OF FLORIDA PUBLIC SERVICE COMMISSION 

PSC DOCKET NOS. 920199-WS, 930880-WS, AND 950495-WS: 
ORDER NO. PSC-95-1438-FOF-WS, ORDER DECIDING AGAINST 

THE DISQUALIFICATION OF COMMISSIONER DIANE K. KIESLIEJG 
JX DOCKETS NOS. 950495-WS. 93 0880-WS, AND 920199-WS 

PETITION OF CITRUS CQ U N T Y .  SUGARMILL WOODS C r V f C  
RCSOCIATION, mC. AND SPRING HILL CIVIC ASSOCIATION, INC. 

MICHAEL B. TtJoMEy 
FLORIDA BAR NO. 234354 
ROUTE 2 8 ,  BOX 1264 
T-SEE, FL 32310 
(904)  421-9530 

COUNSEL FOR PETITIONRRS CITRUS 
COUNTY, SUGARMILL WOODS CIVIC 

14''oy71&$OCIATION, mC., AND SPRING HILL 
C ASSOCIATION, IXC. 



JURISDICTIOy 

1. The jurisdiction of t h i s  Court is sought pursuant to Rule 

9.1OO(c) (31, Fla.R.App.P., which provides that t h i s  Court  shall 

have the  jurisdiction to consider: 

( 3 )  A petition for review of non-final administrative 
action under the Florida Administrative Procedure A c t .  

The order' which the  Petitioners seek this Court's review is a 

non-f ina l  order of the  Florida Public Service Commission t "PSC" 1 

affirming t he  earlier order2 of PSC Commissioner Diane Kiesling 

in which she declined to disqualify herself from further 

participation in three PSC dockets in which the petitioners are 

parties.3 Each of the three dockets were Section 120.57(1), 

Florida Sta tu tes  proceedings held pursuant to Chapter 120, 

Florida Statutes, the  Administrative Procedure A c t .  

FACTS 

2.  The f ac t s  Petitioners rely upon in seeking this Court's 

review of the non-final agency action of the  PSC are as follows: 

Order No. PSC-95-1438-FOF-WS, Order Decidincr AQainst 
m m a l i f i c a t i o n  Of Commissioner Diane K. Kieslinq 
In Dockets Nos. S O  495-WS, 930880-WS, and 920199-WS , issued 
November 27, 1995. (Appendix, Tab A) 

O r d e r  No. PSC-95-1199-PCO-WS, Order Declinina To W i t h d r a  2 

From Proceedinq, issued September 2 5 ,  1995. (Appendix, Tab B) 

3 The Sugarmill Woods Civic Association, Inc., f/n/a the  
Cypress and Oaks Villages Association, is a party to a l l  three 
dockets. Citrus County is only a party to Docket No. 920199-WS, 
while the  Spring Hill Civic Association, Inc. is a party to 
Dockets Nos. 930880-WS and 950495-WS. 
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A. Southern States Utilities, Inc .  ("SSU") is a Class A 

utility providing water and wastewater service to 152 service 

areas in 25 counties. (Appendix, Tab A ,  Page 2 )  - 
B. Docket No. 920199-WS was a SSU r a t e  increase request in 

numerous Florida counties, including Citrus County.  (Appendix, 

Tab A ,  Page 3 ) .  The PSC final order issued in Docket No. 920199- 

WS granted SSU a so-called "uniform rate" s t ruc tu re  f o r  some 127 

of its water and wastewater systems. 

and Sugarmill Woods Civic Association, Inc .  unsuccessfully sought 

reconsideration of the  final rate order  from the PSC arguing, 

among other  things, that the  uniform rates w e r e  unduly 

discriminatory, were not supported by the evidence of record, and 

had not been properly noticed. 

Petitioners Citrus County 

C.  Docket No. 930880-WS involved a PSC investigation i n t o  

what was the appropriate ra te  s t r u c t u r e  for SSU in numerous 

Florida counties. (Appendix, Tab A, Page 3 ) .  The central issue 

of this docket was whether the so-called "uniform rate" structure 

approved by the PSC in Docket No. 920199-WS should be retained or 

replaced with some other rate structure. Petitioners Sugarmill 

Woods Civic Association, Inc. and the  Spring Hill Civic 

Association, Inc. argued t h a t  uniform rates required the payment 

of unlawful, unconstitutional and unduly discriminatory ra te  

subsidies and were, thus, impermissible. SSU and the PSC s t a f f  

supported the uniform r a t e  structure and urged its retention. 

The PSC precluded petitioners arguing the legality of uniform 
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rates in this docket and, ultimately, entered a f i n a l  order 

approving the  retention of uniform rates .  

D. On January 10, 1995, this Court heard lengthy Oral 

Arguments on the  appeal of Docket No. 920199-WS. The sole 

subject of t h e  O r a l  Arguments involved the legality and 

constitutionality of uniform rates, whether the uniform ra te  

structure had been properly noticed and whether the PSC's 

findings of f a c t  in support of uniform rates w e r e  supported by 

competent, s u b s t a n t i a l  evidence of record. 

E. P r i o r  t o  the  beginning of the  1 9 9 5  Legislative Session, 

which began in March, 1 9 9 5 ,  State Senator G ~ M Y  Brown-Waite, 

whose senatorial district includes Hernando County and the  Spring 

H i l l  community in which Petitioner Spring Hill Civic Association, 

Inc .  is  located, f i l e d  Senate Bill 298. Senate Bill 298  provided 

t h a t  the  PSC 

. , . m a y  not include in a customer's rates or charges any 
operating expenses incurred i n  the  operation of any 
property that is part  of a water or wastewater system 
that is not interconnected with a system providing 
utility service to that customer o r  a r e t u r n  on 
investment i n  property tha t  is part  of a water or 
wastewater system that is not interconnected with the 
system providing utility service to that customer, 
notwithstanding any common ownership of the non- 
interconnected systems. 

Senator Brown-Waite's bill was clearly intended t o  prohibit the  

PSC from approving "uniform rates" of the type t h a t  i t  had 

earlier approved in Docket No. 920199-WS. (Appendix, Tab B ,  

Pages 15, 16). 
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F. On March 7 ,  1995 the Florida Senate Commerce Committee 

took up Senator Brown-Waite's SB 2 9 8 .  Senator 3rown-Waite 

testified first  i n  support of her bill and told the Committee 

that her bill was necessitated by earlier action by the  PSC in 

approving uniform r a t e s  f o r  SSU, which had petitioned for "stand- 

alone" rates. (Appendix, Tab 3, Page 15, 16). Senator Brown- 

Waite tes t i f ied that uniform rates required "major  subsidization 

of one utility customer subsidizing another utility customer", 

which in Hernando County [her d i s t r i c t ]  took $1 .8  million 

annually over and above the  cost to operate the  system "out of 

the  county to subsidize other systems." (Appendix, Tab B, Pages 

15,161. Senator Brown-Waite stated that under uniform rates 

"[c]ustomers who paid significant connection charges to a utility 

lose the benefit of the lower monthly rates because they are then 

grouped for ratemaking purposes w i t h  systems w i t h  e i t he r  lower 

initial contributions or no contributions at all." (Appendix, 

Tab B, Page 16). Senator Brown-Waite testified t h a t  uniform 

rates took away the incentive to conserve water if one group's 

water rates were subsidized by another. (Tab B, Pages 16, 17). 

Senator Brown-Waite answered a question about whether stand-alone 

rates would result in $150 a month w a t e r  rates by saying that the 

subsidies in the PSC-approved uniform rates did not tend toward 

rural areas, b u t ,  rather, some "very wealthy areas" benefitted 

from them. (Tab B, Page 19). 

G. Diane Kiesling, "a Commissioner on the Public Service 
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Commission" testified after Senator Brown-Waite. She stated that 

there was a uniform ra te  decision entered in 1993, which was on 

appeal, but which was decided by only two commissioners. 

Commissioner Kiesling added that the  PSC Ion a 3-1 vote) reached 

its more recent decision to approve uniform rates f o r  SSU after 

months of fact-finding and a great deal of input from customers. 

(Tab B, Pages 2 4 , 2 5 1 .  Commissioner Kiesling discussed some of 

the  pros and cons of uniform rates, argued that they had been in 

use in Florida and other states fo r  some years, and stated t h a t  

there were m o r e  than 2 , 0 0 0  small water and wastewater systems in 

Florida which were going to require "some kind of regulatory 

intervention to continue to provide safe affordable service" 

because they were running up high costs "because of environmental 

regulations" and "because of deteriorating infrastructure.'' She 

said that the PSC was concerned about Senator Brown-Waite's bill 

"because it would prohibit us from using single-tariff pricing to 

help in the  consolidation of some of these troubled small 

systems." (Tab B, Page 2 8 ) .  She continued, saying 

The issue of rate equalization must be addressed by 
regulators as an a u - u  isition incentive, and a means to 
fully realize the  benefits of the larger more viable 
utilities. We believe this ratemaking concept is a 
powerful economic incentive to encourage consolidation 
and restructuring of the water and wastewater industry 
in Florida. We would urge you not to take away one 
tool in our  tool chest that allows us as economic 
regulators to deal with the significant water problems 
that are coming. 

(Tab B, Page 2 8 ) .  (Emphasis supplied). 
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Commissioner Kiesling denied that the  PSC was taking a ”position 

pro  or con” on Senator Brown-Waite‘s bill, saying t ha t  “we‘re 

simply trying to give you information about what will happen as 

economic regulators if you take one of these tools away. She 

continued denying a partisan view,  saying 

S o  to the  extent t h a t ,  you know, you view u s  as being 
opposed to the bill, I want to c l a r i f y  that. Me ‘re not 
haDDv FI ith it but we’re not overtly standing before you 
to oppose it. 

(Tab B, Page 31) (Emphasis supplied). 

When asked by an unidentified Senator, “So in other words, 

unified rates is the Commission policy where the  Commission 

thinks it’s a good policy, and is not their policy where they 

don’t t h ink  it’s a good policy”, Commissioner Kiesling responded, 

It’s one form of ratemaking that w e  view as part  “That ’ s right. 

of our arsenal. ” 

When the  Committee Chair indicated that other persons were 

waiting to testify and tha t  he would go on to the  next person, 

Commissioner Kiesling insisted on continuing to t e s t i f y  so t ha t  

she could say what the  systems‘ “rates would be when they are not 

stand-alone.” She said that some rates at 10,000 gallon levels 

of consumption would be as high as $155.85 or $117.59 a month f o r  

water alone, or as much as $192 a month for  wastewater at one 

system without uniform rates .  (Tab B, Pages 3 6 , 3 7 1 .  In response 

to one Senator, she denied that the PSC was setting ”rates based 
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on the ability of the people to pay", but said that "you have to 

consider whether the people can pay it." (Tab B, Pages 3 7 ,  3 8 ) .  

III response to another Senator's question, Commissioner 

Kiesling stated that counties could still opt-out of PSC 

regulation and, thus, escape the uniform rates being imposed.4 

( T a b  B, Page 31). 

H. Mr. James Desjardin testified following Commissioner 

Kiesling. He stated that he represented the  Petitioner Sugarmill 

Woods C i v i c  Association, I n c . ,  which has about 2,000 homes and 

5,800 people in Citrus County. He said that his organization had 

been active in PSC rate cases for 10, 12 years. Desjardin said 

that the impact of uniform rates was that Sugarmill Woods rates 

had gone up from around $400 a year to $760 a year and that they 

were "paying somewhere in the  neighborhood of $300 a year subsidy 

over what our stand-alone rates were." (Tab B ,  Page 3 9 ) .  

Desjardin w e n t  on to say about the forced ra te  subsidies 

resulting f r o m  uniform rates: 

And who is receiving them? We have a reverse osmosis 
system that gets $916 a year f o r  [ s ic ]  on water and 224 

This may have been true when she ut te red  the statement, 
bu t  shortly thereafter Commissioner Kiesling and other 
commissioners voted to preclude the ability of counties to 
s tatu  tori ly '' op t  - ou t of PSC regu 1 at ion when mu1 t i -coun ty 
utilities such as SSU were involved. Effectively, this decision 
prevented counties with high subsidy paying systems from opting 
ou t  to protect their constituents from the payment of subsidies. 
This decision is also on appeal to this cour t  by a number of 
affected counties and by Petitioner Sugarmill Woods Civic 
Association, Inc., as an amicus. Case No. 95-02935. PSC Docket 
NO. 930945-WS. 
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f o r  sewer. We have an industrial park t h a t  receives 
$3,840 a year subsidy in water. In the  seven instances, 
the recipients  of the subsidies receive more subsidy 
than their operating costs are, and so we're afraid 
uniform rates discounts two rather critical things: One 
is the  up-front CIAC or up-front money we paid which 
can prepay f o r  our system and make a better one. And 
the other one is the  operating costs. So those t w o  
things have had a big impact. 

* * *  

So overall w h e n  we look at t h i s ,  there were 86 
water companies, and ten of them paid out the  subsidies 
such as one of ours ,  but it was 74% of the  people. And 
there were 38 sewer companies and 11 of them paid ou t  a 
subsidy such as ours ,  but that was 59% of t he  
households. So its a w a y  of assessing people w h o  are 
unfortunate enough to be Southern States utility 
customers and spreading it around. 

(Tab B, Pages 39, 40). 

I. Mike Twomey, attorney f o r  the Petitioners here, 

testified on behalf of Petitioner, Spring Hill C i v i c  Association, 

Inc . ,  which is located in Hernando County and generally 

represents the in te res t s  of some 24 ,000  of Senator Brown-Waite's 

constituents. 

o u t  of PSC regulation because uniform rates forced Spring Hill 

customers to pay $1.164 million in subsidies over and above their 

Twomey testified t h a t  Hernando County had opted- 

own costs of service, which already included the benefits of a 

large consolidated utility alluded to by Commissioner Kiesling. 

Twomey stated that the $1.164 million was '' a subsidy pure and 

simple" and "not related to anything that the people in Spring 

Hill are going to receive in the terms of serv ice ."  (Tab B, Page 

41). Tworney stated tha t  the PSC was entertaining a SSU petition 
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that would force Hernando County and other non-PSC counties back 

under the jurisdiction of the  PSC so that their constituents 

could not escape the  payment of uniform rate subsidies. (Tab 

B,Page 43). Twomey testified that, contrary to what Commissioner 

Kiesling stated, Senator Brown-Waite‘s bill did not prohibit 

uniform rates, bu t ,  rather, prohibited the  PSC from including in 

a customer’s rates ‘‘expenses not incurred in providing t h e m  with 

service” or a “return on investment where that property is not 

used and usefu l  in providing t h e m  service. ” He added t h a t ,  as 

Senator Brown-Waite had stated, the various SSU systems were not 

interconnected by pipe and, thus, could not provide service to 

one another. (Tab  B, Page 43). 

In response to Commissioner Kiesling’s statement that some 

20 other states had uniform rates, Twomey stated that “Iolur 

investigation showed t h a t  most of those states,  if not all of 

them, involved rates where there was no difference or a minimal 

difference in the cost of providing service. Ergo, there were no 

subsidies or only minimal, n o t  undue discrimination in subsidies. 

That’s not a problem here.” (Tab B, Pages 43,  44). 

With respect to the potential t h a t  Gospel Island and other 

customers w o u l d  have astronomical rates under a stand-alone rate 

structure, Tworney t e s t i f i ed  t o  the following: 

. . . .  As Mr. Desjardin told you, if you‘ll look on page 
-- if you’ll look on Page 5 of 15 in the  second part of 
your handout, and the numbers are in the upper right- 
hand column, and look at the center top system, Gospel 
Island Estates .  What they‘ve given you is a scar e 
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tactic that the PSC,  the utility has used throughout. 
They’ve said to you these four  people of Gospel Island 
will be paying in the neighborhood of $150 per month 
fox  a water and sewer system. It’s n o t  true because 
they have they have used a calculation based upon the 
consumption of 10 ,000  gallons of water. If you’ll look 
at the page I just showed you, the people of Gospel 
Island in fact use under 5800 gallons per month, 
therefore, the rate they would pay under t h e i r  own 
stand-alone rates would be dramatically smaller. The 
S150 is a sca re tact ic, it‘s d ishonest, it’s not true. 
YOU S houldn’t be sucked in bv this, 

(Tab B, Page 43) (Emphasis supplied). 

Twomey went on to say t h a t  uniform rates deprived Mr. 

Desjardin, and others like h i m  paying forced subsidies, of the 

relatively low water and sewer rates they were entitled to under 

Florida l a w  as a r e s u l t  of having paid large “hook-up fees”, 

which are similar to down payments on home mortgages. Twomey 

said that under uniform rates an industrial park that  paid only 

$15 in hook-up fees, or contributed property, got the same sewer 

rates as Desjardin and h i s  neighbors who had paid in excess of 

$2,500 up-front in contributed property. {Tab B, Page 4 4 ) .  

Twomey concluded by saying: 

This agency is a subordinate agency of the Senate 
and the Florida House. They are here to do what you 
tell them. What they did i n  t h i s  last case is contrary 
to the existing laws as we see it, as we know it. The 
purpose of this s t a t u t e ,  the purpose of this bill is to 
make clear  that they can’t do it again. 

(Tab B ,  Page 4 4 ) .  

Senator Brown-Waite, presumably sensing the  defeat of her  

bill, then asked tha t  it be temporarily passed. (Tab B, Page 

11 



45) . s  

J. According to the Affidavits of Senator Brown-Waite and 

Mike Twomey, Commissioner Kiesling, immediately after the Senate 

committee hearing and in a crowded elevator lobby of the Senate, 

called Mike TWomey to her side, s tuck  her finger in his face and, 

in an extremely loud voice, stated he had "three times called her 

a liar" and that "she would use every means available to her to 

stop [ h i m ]  if [he] ever called her a liar again." According to 

his affidavit, Twomey, who had been invited by Senator Brom- 

Waite to support her bill, was concerned by the incident .  His 

affidavit concluded, stating: 

I was clear ly  shaken, embarrassed and humiliated 
by the experience. Normally reasonably "quick on my 
feet", I was rendered virtually speechless by what I 
considered a rude, discourteous, and thoroughly 
unprovoked public attack by Commissioner Kiesling. I 
felt the need to defend myself to both Senator Brown- 
Waite and my clients, who, fortunately, also expressed 
shock and outrage at Commissioner Kiesling's conduct. 

Since that incident, I have questioned and 
continue to question Commissioner Kiesling's 
impartiality on t he  issue of uniform rates, which 
remains a hotly contested and c r i t i c a l  issue in all of 
SSU's pending and impending rate cases. I have 
concluded that she is not, and cannot be, impartial on 
an issue she so forcefully spoke in favor of before the 
Senate Commerce Cornittee. Furthermore, I fear that 
t he  unprovoked attack on me on March 7 ,  1995 by 
Commissioner Kiesling reveals a strong bias against 
either me, my clients, o r  both, that will preclude my 
clients receiving a fair and impartial hearing before 

It should be noted tha t  no utility representatives had an 5 

opportunity, or, indeed, the necessity to testify against the 
bill, 
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Commissioner Kiesling in Docket Nos. 920199-WS, 930880- 
WS and 950495-WS. 

  ab C, Page 22 of 2 5 ) .  

J i m  Desjardin and Mike TWomey had spoken in favor of her bill at 

her request. With respect to Commissioner Kiesling’s appearance 

a t  the  Senate hearing, Senator Brown-Waite s ta tes :  

PSC Commissioner Diane Kiesling also addressed the 
Committee and spoke forcefully against my bill and in 
favor of the uniform rate s t r u c t u r e .  She dismissed my 
concerns and those of my constituents regarding the  
unfairness of uniform rates and spoke of the  necessity 
of retaining uniform rates as a means to achieving 
affordable rates and for financing large capi ta l  
construction projects without imposing ra te  shock on 
the customers. I had not solicited Co m i s s i o n e r  
Kieslina‘s atte ndance or comments at the  Cornittee 
meetina and am not aware that anv other Senator invited 
her to speak on the bill. $he was c learlv acr ainst rnv 
bill, f o r  uniform rates, and lent b o t  h the presticre and 
aDDarent erne rtise of herself and the PSC to the effort 
of killins mv bill. 

Addressing the “incident” between Commissioner Kiesling and 

Mike Twomey following the  Committee meeting, Senator Brown- 

Waite’s Affidavit continues, saying: 

Immediately following the presentation of Senate 
Bill 298, Mike TWomey, several of my constituents and I 
were waiting to get an elevator  t o  go t o  my of f i ce  when 
Commissioner Kiesling called Mike TWomey over in a loud 
voice and began rudely chastising h i m  for  calling her a 
liar during the C o m i t t e e  meeting. Commissioner 
Kiesling stuck her finger in Mike Tworney’s face, and 
that, combined with her volume, tone of voice and the  
shrill nature of her  accusations caught the attention 
of virtually everyone i n  tha t  p a r t  of the building and 
quickly made her confrontation with Twomey the center 
and only attraction. Her accusations were 
unprofessional of any lawyer, let lone one charged w i t h  
being an agency head. Furthermore, her accusations 
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that Twomey had called her a liar during the  Committee 
meeting were completely unfounded. nomey was, in my 
opinion, merely making a strong case for the  
elimination of the  uniform rate concept and i n  that 
regard was vigorously representing the  interests of his 
clients and my constituents. 

I have great concerns and reservations that I and 
my constituents will be able to receive a fair and 
impartial hearing before Commissioner KiesLing while we 
are represented by Mike Twomey  in Docket No. 950495-WS. 
I am equally fearful and have grave reservations 
regarding Commissioner Kiesling‘s apparent lack of 
impartiality on the  issue of uniform rates. The 
Sugarmill Woods C i v i c  Association, Inc. and Citrus 
County have obtained a reversal of the  PSC’s final 
order imposing uniform rates in Docket No. 920199-WS, 
and the  PSC will soon consider how to comply with the  
Court‘s mandate in that case. The PSC s t a f f  has 
recommended t h a t  the record of that case be reopened 
and that SSU be allowed to present new evidence that 
will allow for  the retroactive approval of the existing 
uniform rates until they were initially imposed in 
September, 1993. Given Commissioner Kiesling’s 
f o r c e f u l  and unqualified support f o r  uniform rates 
before the Senate Commerce Committee, I am f e a r f u l  that 
she cannot a m  roach the current staff recommendation in 
Docket No. 9 20199-WS w i t h  an or>en mind and, thereby, 
afford my constituents and I a fair and impartial 
hearing. Likewise, I am fearful that Commissioner 
Kieslina’s Dub l i c  and DO l i t i c a l  sunport for  uniform 
rates w ill sreclude 11s from receivina a fair and 
imas t i a l  hearinq in Docket No. 950495-WS, in which SSU . 
has again sought uniform rates notwithstanding the  
First District Court of Appeals’ reversal of that ra te  
s t r u c t u r e  in Docket No. 920199-WS. 

(Tab c ,  Pages 23-25 of 2 5 ) .  (Emphasis supplied). 

L. As alluded to in the above quotation f rom Senator 

Brown-Waite’s Affidavit, this Court, on April 6 ,  1995, reversed 

the PSC’s imposition of uniform rates in Docket No. 920199-WS in 

Citrus Countv v .  Southern Sta tes  Utilities, I n c . ,  2 0  F l a .  L. 

Weekly ~ 8 3 8  (Fla. 1st DCA 1995), reh’s denied, 20 F l a .  L. Weekly 
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D1518 (1995). This Court's Mandate in the case was issued on 

J u l y  13, 1995. 

with t h i s  Court's opinion until September 26,  1995. SSW has 

refused, to date, to either modify the  rates to "modified stand- 

alone" levels as required by the  PSC or to m a k e  the customer 

refunds necessitated by the  overcharges from uniform rates. It 

has, instead, sought reconsideration of the  PSC's order on 

remand, which motion is still pending before the full PSC, 

The PSC did not order new SSU rates consistent 

Commissioner Kiesling included. 

M. As was also alluded to in Senator Brown-Waite's 

Affidavit, SSW, on June 28,  1995 filed another rate case 

(assigned Docket No. 950495-WS) requesting some $18.6 million in 

rate increases for  141 utility p lan t s  in 22 counties. 

Notwithstanding t h i s  Court's ear l ie r  reversal of uniform rates, 

SSU has again requested both interim and final rate relief 

pursuant to uniform r a m  . This case has been assigned to the 

full PSC and Commissioner Kiesling has been assigned as the  

Prehearing Officer and, as such, she is responsible f o r  hearing 

all procedural disputes in the case prior to the  ac tua l  

evidentiary hearings. (Appendix, Tab A ) .  

N. On September 12, 1995, Citrus County, the Sugarmill 

Woods Civic  Association, Inc .  and the Spring Hill Civ ic  

Association, Inc .  filed with the PSC a Verified Petition To 

Disaua l i f v  Or. In The Alternative, To Abstain, stating t ha t  the 

customer associations: (1) fear that Commissioner Kiesling will 
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not hear proceedings in [dockets 920199-WS, 930880-WS, and 

950495-WS] with an open mind; ( 2 )  fear Commissioner Kiesling is 

biased in favor of SSU in all three dockets and tha t  she is 

biased in favor of the uniform rate structure SSU is seeking; (3) 

fear that Commissioner Kiesling has demonstrated her bias 

publicly by engaging in inappropriate political activity 

promoting the uniform rate s t r u c t u r e  so SSU's advantage and the 

customers' disadvantage, while t he  dockets in question were 

either s t i l l  pending or on judicial review; and ( 4 )  fear that 

Commissioner Kiesling cannot participate in any of the  dockets 

w i t h  an open mind and in a fair and impartial manner because she 

has publicly reproached and berated t h e i r  counsel, Mike Twomey, 

in a manner clearly evidencing contempt, disdain, impatience and 

a lack of courtesy to said counsel and in a manner demonstrating 

an unprofessional and total lack of judicial temperament on her 

part. (Appendix, T a b  C )  . 

0 .  In addition to the previously described Affidavits of 

Senator Ginny Brown-Waite and Mike Twomey the  Verified Petition 

included the Affidavit of Jim Desjardin, a past President of the 

Sugarmill Woods Civic Association, Inc .  and a current member of 

its Utility Committee. A f t e r  describing h i s  association's 

participation i n  t h r e e  PSC dockets involving "uniform rates", the  

unfairness of uniform ra tes  to he and his neighbors, who must pay 

subsidies to other communities under the ra te  structure, his 

testimony in favor of Senator Brown-Waite's bill and Commissioner 

16 

00308 I 34C6 



Kiesling‘s testimony in opposition to the bill, J i m  Desjardin 

stated the following concerns about Commissioner Kiesling’s 

continued participation in the three dockets a t  issue: 

Immediately following the  presentation of Senate 
Bill 298  my wife and I went upstairs to Senator Brown- 
Waite‘s office. When Senator Brown-Waite and Mike 
momey arrived a discussion ensued regarding 
Commissioner Kiesling publicly accusing Mike Twomey of 
calling her a liar during the committee hearing and 
several Associations members waiting to ca tch  an 
elevator when Commissioner Kiesling loudly called Mike 
to her  side. I did no t  personally witness  the 
Commissioner Kiesling accusing Mike TWomey of calling 
her  a liar, but, if it is true t h a t  she did, I have 
great concerns and reservations t h a t  I and Sugarmill 
Woods Civic Association, Inc. will be able to receive a 
fair and impartial hearing before Commissioner Kiesling 
while we are represented by Mike Twomey in Docket No. 
950495-WS. 

I am equally fearful and have grave reservations 
regarding Comissioner Kiesling’s impartiality on the 
issue of uniform rates. The Sugarmill Woods C i v i c  
Association, Inc. has obtained a reversal of the PSC’s 
final order imposing uniform rates in Docket No. 
920199-WS, but the PSC will soon consider h o w  to comply 
with the  Court’s mandate i n  t h a t  case. The PSC s ta f f  
has recornended that the record be reopened and t h a t  
SSU be allowed to present new evidence that will allow 
for  the  retroactive approval of the  existing uniform 
rates until they were initially imposed in September, 
1993. Given Commissioner Kiesling’s forceful and 
unqualified support f o r  uniform rates before the  Senate 
Commerce Committee, I am fearful that she cannot 
approach the current s taf f  recommendation in Docket No. 
920199-WS with an open mind and afford my neighbors and 
I a fair and impartial hearing. Likewise, 1 am f e a r f u l  
t ha t  Commissioner Kiesling’s public and political 
support f o r  uniform ra tes  will preclude us receiving a 
fair and impartial hearing in Docket No. 950495-WS in 
which SSU has again sought uniform rates 
notwithstanding the F i r s t  D i s t r i c t  Court of Appeals 
reversal of that ra te  structure in Docket  No. 920199-  
ws * 

(Tab C ,  Pages 17-19 of 2 5 ) .  
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The Verified Petition stated tha t  the  Associations feared 

that Commissioner Kiesling‘s actions leave them with the fear 

that she is biased and impartial and that they cannot receive a 

fair and impartial hearing from her .  The Verified Petition 

requested t h a t  Commissioner Kiesling disqualify herself from the  

three dockets or that the remaining full PSC remove her pursuant 

to Section 120.71, F l o r i d a  Sta tu tes ,  and Rule 25-21.004, Florida 

Administrative Code, if she refused to disqualify herself. 

P. As noted in Commissioner Kiesling’s O r d e r  Declinina To 

Withdraw From Proceed inq, Order No. PSC-95-1199-PCO-WS, issued 

September 25, 1995, SSU, a proponent of uniform r a t e s  and the 

customer associations’ publicly disclosed adversary in the  three 

proceedings, on September 2 0 ,  1995, filed a Memorandum In 

O m w i t i o n  To Verified Petition To Disaualifv, Or In the 

Alternative, To Abstain, which alleged that the customers’ 

petition failed to state f ac tua l  and legal grounds f o r  

disqualification. (Tab B, Page 2 ) .  

Q. In her September 25, 1995, O r d e r  Declinina To Withdraw 

From Proceedinq, Commissioner Kiesling, citing t o  this Court’s 

decision in Bav Bank & T r u s t  Cormanv v. Lewis, 634  So.2d 672 

(1994), concluded that 

Accordingly, the limitation of a judge t o  the  bare 
determination of legal sufficiency in considering a 
disqualification motion, and the prohibition against 
his passing on the t r u t h  of the f a c t s  alleged are not 
controlling either, in light of B a v  Bank, in an agency 
head’s consideration of a disqualification motion. 
With all of the foregoing in m i n d ,  I will apply the  
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assertions in the petition to the applicable standards 
to t e s t  whether the petition s ta tes  a legally 
sufficient "just cause" requiring disqualification. 

She went on to conclude t h a t  her testimony before the  Senate 

Commerce Committee was "demonstrably aimed at the administration 

of jus t ice"  and found that 

The fac t  that petitioners took it differently and 
had the feeling or perception that t he  testimony was 
directed toward supporting the imposition of uniform 
rates Gn t h e m  is of no moment. That feeling or 
perception is not a "fac t . "  

(Tab 3, Pages 5,  6 ) .  

While not denying any of the  accusations contained in the 

Affidavits of Senator Brown-Waite or Mike TWomey regarding the 

post-hearing encounter, Commissioner Kiesling concluded that Mike 

Twomey had "recklessly impugned my integrity" and, apparently, 

made a statement that he k n e w  to be fa lse  or with reckless 

disregard as to its truth or falsity "concerning the . . . 
integrity of a judge . . . "  in violation of Rule 4-8.2 of the 

Florida Bar's Code of Attorney Conduct. (Tab B, Page 26). 

While not suggesting or stating that she had been invited to 

tes t i fy  on Senator Brown-Waite's bill before the Senate Commerce 

Committee, Commissioner Kiesling rejected Petitioners' claim that  

her testimony was "unsolicited" as being "unsupported because 

Senator Brown-Waite's affidavit is based on a lack of knowledge 

and is therefore legally insufficient." (Tab B, Page 7 ) .  

Lastly, Commissioner Kiesling found that the  Verified 

Petition was untimely as well. (Tab  B, Pages 11, 12). She 
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declined to withdraw from the proceedings saying t h a t  the 

Verified Petition was conclusory, untimely and not legally 

sufficient to support disqualification. (Tab B, Page 13). 

R .  On November 27, 1995, the  remaining four Commissioners 

of the  PSC,  having considered Commissioner Kiesling’s refusal to 

disqualify herself, issued Order No. PSC-95-1438-FOF-WS, Order 

Decidina Asainst The Dismal ification Of Commissioner Diane K. 

Kieslins In Dockets Nos. 95 O495-WSr 93 0880-WS, and 920199-WS 

In reaching its decision not to disqualify Commissioner Kiesling, 

the  remainder of the  PSC discussed at length both Petitioners’ 

Verified Petition, as well as SSU’s response in support of 

Commissioner Kiesling. 

In reaching its conclusion, the PSC found that this Court in 

Bay Bank & Trust Co. v, Lewis, supra, s e t  forth a different 

disqualification standard applicable to agency heads than to 

judges. Apparently agreeing with Commissioner Kiesling that &y 

Bank meant an agency head could challense the  facts contained in 

a petition for disqualification and not merely its legal  

sufficiency, the  remainder of the  Commissioners adopted the 

rationale of Kiesling’s order and determined that the petition 

w a s  legally insufficient on the basis of the judicial standard 

enunciated in w v  v. Rudd, 366 So.2d 440  ( F l a .  1978). The PSC 

also concluded, without providing any evidence of collegial 

authorization, that Commissioner Kiesling appeared before the 

Senate Commerce Committee as “an authorized spokesperson for the 
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Commission", that her testimony was consistent with Canon 4C of 

the Code of Judicial Conduct and that her testimony was confined 

to articulating PSC policy regarding uniform rates. 

concluded, despite the affidavits' assertions to the contrary, 

"that Commissioner Kiesling's confrontation with M r .  Twomey 

following the  committee hearing would not prompt a reasonably 

prudent person to fear t ha t  he could not get a fair and impartial 

trail. Accordingly, the PSC decided against the disqualification 

of Commissioner Kiesling. (Tab  A, Page 16) 

The PSC also 

NATURE OF RELIEF SOUGHT 

3. Petitioners request that t h i s  Court  find that Commissioner 

Kiesling by her actions and words has evidenced bias and 

prejudice against the  Petitioners sufficient to have her  recused 

from the three-described dockets pursuant to the provisions of 

Section 120.71, Florida Statutes, and that the Court reverse the 

PSC's non-final order refusing to so disqualify Commissioner 

Kiesling, 

ARGUMENT 

4. The Florida Supreme Court has held: 

Prejudice of a judge is a delicate question to ra ise ,  
but when raised as a bar to the t r i a l  of a cause, if 
predicated on grounds w ith a modicum of reaso n, the 
judge against whom raised should be prompt to recuse 
himself. No iudse u nder any circumstances is warranted 
gn sittina in the  trial of a cause whose neutralitv is 
shadowed o r even auestioned. 

Dickenson v. Parks, 140 S o .  459, 462 (1932). (Emphasis 
supplied). 
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5 .  Florida Public Service Commissioners are bound, as "agency 

heads", by the provisions of Section 120.71, F l o r i d a  Sta tu tes ,  

which s ta tes ,  in relevant par t :  

120.71 Disqualification of agency personnel.- 
(1) Notwithstanding the provisions of s .  112.3143, any 
individual  serving alone or with others as an agency 
head m a y  be disqualified from serving in an agency 
proceeding f o r  bias, prejudice, or i n t e re s t  where any 
party to the agency proceeding shows just cause by a 
suggestion f i led within a reasonable period of time 
prior to the agency proceeding. 

6 .  The Rules of the Florida Public Service Commission, Rule 25-  

21.004, Florida Administrative Code, is consistent with the 

s t a t u t e  and provides t h a t  a commissioner may be disqualified from 

hearing or deciding any matter where it can be shown that the 

commissioner has a bias or prejudice f o r  or against any party to 

the  proceeding o r  a financial interest in its outcome, 

7 .  Until 1983 the procedures and standards for disqualifying a 

judge applied to deputy commissioners for workers' compensation. 

Hewitt v. H u r t ,  411 So.2d 266 ( F l a .  1st DCA 1982). The Same 

procedures were found to be applicable to PSC commissioners as 

found by the  Florida Supreme Court in C i t v  of Tallahassee v, 

Florida Public S e w  ice CQmmission, 441 So.2d 620 (19331, wherein 

the Court stated: 

[tlhe standard to be used in disqualifying an 
individual serving as an agency head is the same as the  
standard used in disqualifying a judge. S. 120.71, 
Fla.Stat. (1981). 

8 .  However, as correctly noted by SSU in its defense of 

Commissioner Kiesling, between the briefing and the rendition of 
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the Supreme Court’s opinion in C itv of Tallahassee v. Florida 

Public Se m i r e  Conmission, supra., someone got  the Florida 

Legis la ture  t o  delete the phrase “ o r  o t h e r  causes for which a 

judge m a y  be recused” from Section 120.71, Florida Statutes,6 

Consequently, this Court  in 1 9 9 4  i n  the  case of Bav Bank & Trust 

C o .  v. L e w i s ,  supra., recognized t h a t  the legislative change in 

language had to be given some effect, when it said: 

The 1983 Florida Legislature deleted the phrase 
“ o r  o the r  causes fo r  which a judge may be recused” from 
section 120.71, Florida Statutes, so we must assume 
that the statute was intended to have a different 
meaning after its amendment. Seddon v. Hamste r, 403 
So.2d 409, 411 (Fla. 1 9 8 1 ) .  Thus, while a moving party 
m a y  still disqualify an agency head upon a proper 
showing of “ j u s t  cause” under section 1 2 0 . 7 1 ,  the  
standards for disqualifying an agency head differ f rom 
the standards for disqualifying a judge. This change 
gives recognition t o  t he  fact t h a t  agency heads have 
significantly different functions and duties than do 
judges. Were we to give section 120.71 the same 

Florida Public Service Co miss ion ,  the  1983 amendment 
t o  section 1 2 0 . 7 1  would serve no purpose whatsoever. 

meaning as t h a t  given i t  i n  Citv o f Tallahassee V. 

9. While this Court recognized in Bav Bank, supra., that t he  

standards for disqualification of an agency head differ from the  

standards for disqualifying a judge, the Court did not c lear ly  

state what the specific differentiation was. Instead, the  Cour t  

found that t he  petitioners’ failure t o  show any connection 

It is with no small measure of chagrin and embarrassment 
t h a t  the undersigned counsel must concede t h a t  he failed to find 
the subsequent decision of t h i s  Court interpreting the revision. 
to Section 120.71, F . S .  Nonetheless, it is Petitioners’ position 
that their Verified Petition sti l l  s t a t e d  sufficient grounds to 
cause a responsive agency head t o  recuse h e r s e l f .  

2 3  
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between their cessation of campaign support for state  comptroller 

Gerald Lewis and the Department of Banking and Finance‘s 

commencement of regulatory proceedings agains t  the petitioners 

was too tenuous and speculative to establish just cause for 

disqualification of Lewis under Section 120.71, F l o r i d a  Statutes, 

10. Importantly, this Court in Bav Bank, supra., did not suggest 

t h a t  agency heads could not be disqualified. 

by the PSC and SSU, Section 120.71, F.S. s t i l l  provides f o r  

Even as recognized 

disqualification for “bias, prejudice, or interest”,  as does the 

PSC’s own rule, Rule 25-21.004,  F .A.C.  Thus, the operative 

question here should be whether or not the Petitioners 

s a t i s f a c t o r i l y  demonstrated bias, prejudice, or  i n t e r e s t  

sufficient t o  require Commissioner Kiesling to be disqualified. 

11. In considering a motion to disqualify, a iudcre is limited to 

the bare determination of legal sufficiency and m a y  not pass on 

the  truth of the facts  alleged. Bundv v. Rudd, supra. In turn, 

the  t e s t  f o r  legal sufficiency is whether the facts  alleged would 

promt a reasonablv grudent Derson to fear t h a t  he could not Q et 

a fair and imart ia l  trial. And, a party need not have personal 

knowledge of the facts  s e t  f o r t h  in the motion. Havslip v. 

Doualas, 400 So.2d 553 (Fla. 1st DCA 1982). Petitioners can find 

nothing in t h i s  Court‘s B a v  Bank, supra., decision that allows an 

agency head to go beyond the “bare determination of legal 

sufficiency” and, in turn, “pass on the truth of t he  facts  

alleged.” Yet, t h i s  is precisely what Commissioner Kiesling has 
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done. 

12. At Page 4 of her order ,  Commissioner Kiesling makes the 

following statement: 

Accordingly, the limitation of a judge to the bare 
determination of legal sufficiency in considering a 
disqualification motion, [ foo tno te  to Bundv v.  Rudd] and 
the  prohibition against his passing on the truth of the 
facts  alleged are not controlling either, in light of 
Bav Bank, in an agency head‘s consideration of a 
disqualification motion. 

She then goes on to r e f u t e  Petitioners’ sworn assertions that she 

was testifying agains t  their interests by trying to “kill“ 

Senator Brown-Waite’s bill and, thus, protect the uniform rates, 

which Petitioners are opposed to in a l l  three dockets. 

Dismissing Petitioners’ stated fears that her vocal and public 

support f o r  uniform ra tes  will prejudice their ability to have a 

fair and impartial hearing in three cases in which uniform rates 

is the single most disputed issue, Commissioner Kiesling passes 

her testimony off as acceptable comments regarding the 

”administration of j u s t i c e .  

13. “Administration of justice” may mean many things, but it 

cannot include arguing against a s t a t e  senator’s bill in order to 

preserve a controversial regulatory methodology that is the 

central  issue in a case then on appeal, and a second case just 

decided and pending appeal. Arguing to a legislative committee 

f o r  a new building, new computer equipment, additional staff or 

more commissioners might be considered “administration of 

j u s t i ce”  issues, but uniform ra tes  cannot be. This Court’s 
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earlier reversal of the PSC's order granting uniform rates in 

Docket No. 920199-WS should be sufficient to pu t  the Court  on 

notice t h a t  the issue of "uniform rates" is one of substance and 

highly  controversial as w e l l .  

invited to speak by the bill's sponsor and has cited no 

invitation by other  senators eliciting either her s  o r  the PSC's 

views on Senator Brown-Waite's bill, Furthermore, Commissioner 

Kiesling is a member of a collegial, five-member body, whose 

individual members are n o t  authorized t o  speak for  t he  agency 

without p r i o r  approval of the other members at their so-called 

"internal affairs" conferences. Neither Commissioner Kiesling 

nor the PSC have evidenced any authorization f o r  her t o  express 

t he  v i e w s  she did a t  the  Senate Commerce Committee hearing. 

Furthermore, even i f  she had received agency authority t o  present 

her  testimony, Commissioner Kiesling's testimony t o  the Senate 

Commerce Committee was biased and prejudice in favor of uniform 

rates and against Senator Brown-Waite's bill. O n e  only need read 

the entire transcript of the Senate Committee meeting to see that 

Commissioner Kiesling dominated the  Committee's time and was 

unrelenting i n  he r  bias i n  favor of uniform rates, 

notwithstanding her ineffectual pro te s t s  tha t  neither she nor the 

PSC had a position on t h e  b i l l .  

1 4 .  O n  the issue of her testimony before the Senate Commerce 

Committee, Commissioner Kiesling has clearly gone beyond a bare 

determination of the legal sufficiency of the petition and, in 

Commissioner Kiesling was not 
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fac t ,  with the assistance of the adversary utility, SSU, has 

argued with and ruled adversely on the  truth of the f ac t s  

alleged. 

15. This Court  should find and clearly state that Bay Bank, 

supra., does not stand for  the proposition that an agency head 

can go beyond the  bare determination of legal sufficiency of a 

petition seeking disqualification and that she, or he, cannot 

argue w i t h  and pass on the truth of the facts alleged. 

16. Petitioners also alleged in their petition seeking 

disqualification t ha t  Commissioner Kiesling's loud and public 

verbal a t t a c k  on t h e i r  attorney following the  Senate Commerce 

Committee hearing caused them to fear that they could n o t  receive 

a fair and impartial hearing from her. Again, Commissioner 

Kiesling has gone beyond the  test of "whether the  facts  alleged 

would prompt a reasonably prudent person to fear that he could 

not get a fair and impartial trail", and, instead, has chosen t o  

argue w i t h  whether her comments or actions (she does not deny 

them) were provoked by the undersigned counsel. Petitioners 

would submit t o  t h i s  Court that the sworn statements of a s t a t e  

senator and a civic association representative that they fear 

they can not get a fair and impartial hearing as a r e s u l t  of the 

"public confrontation" incident should be sufficient f o r  any 

judge and any agency head or hearing officer to step down. 

17. It should not be necessary to argue with the t r i e r  of fac t  

in these cases as to whether or not the  undersigned "provoked" 
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Commissioner Kiesling to a degree tha t  warranted her outburst, 

If such a defense is necessary, Petitioners would simply request 

t h a t  the Court read the f u l l  transcript of the Senate Commerce 

Committee hearing and consider the  "offensive" comments t h a t  "The 

$150 is  a scare t a c t i c ,  it's dishonest, it's not true. You 

shouldn't be sucked in by this." in the t o t a l  context of all the 

testimony, including Commissioner Kiesling's remarks that uniform 

rates were necessary to preclude $153 monthly w a t e r  bills. Quite 

simply, as reflected by the  transcript, Petitioners' attorney's 

comments were directed t o  the fact t h a t  the $153 a month water 

b i l l s  proclaimed loudly fo r  Gospel Island were based on those 

customers using 10,000 gallons of water a month while the 

evidence showed that they used less than 6 , 0 0 0  gallons and, thus,  

would not have the  higher monthly bills. (Tab D, Page 2 of 2 ) .  

Petitioners submit t h a t ,  taken in the  context of a 

legislative hearing, the  "offensive" comments were not as 

objectionable as they might seem taken ou t  of context. 

Furthermore, the comments were intended as a general commentary 

on the PSC's use of "red herr ing"  high customer bills as a sales  

tool  for  uniform rates and were not intended as a commentary on 

Commissioner Kiesling's personal veracity or integrity. In any 

event, this Court should find that the allegations of the 

Verified Petition were legally sufficient to warrant 

disqualification, and that the provisions of Section 120.71, 

Florida Statutes, do n o t  allow an agency head to go behind the 
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allegations and argue with a party as to whether they are 

warranted or not warranted in their expressed belief that they 

can not receive a fair and impartial hearing. 

CONCLUSION 

IN VIEW OF THE ABOVE, Petitioners respectfully request that 

this Court find that Commissioner Kiesling erred in declining to 

disqualify herself from the  three PSC dockets involved and, 

furthermore, find that the f u l l  PSC erred in declining to 

disqualify Commissioner Kiesling when she refused to do so 

herself. Accordingly, the  Court should reverse Order No. PSC-95- 

1438-FOF-WS and enter an order requiring that Commissioner 

Kiesling be immediately disqualified from fur ther  participation 

in Docket Nos. 920199-WS, 930880-WS and 950495-WS. 

Respectfully submitted, 

Route 28, Box 1264 / 
Tallahassee, F l o r i d a  32310 

Florida Bar No. 234354 
(904) 421-9530 
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I HEREBY CERTIFY that a copy of the  above and foregoing has 
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Brian Armstrong, Esquire 
General Counsel 
Southern States Utilities, Inc. 
1000 Color Place 
Apopka, Florida 3 2 7 0 3  

Kenneth A .  Hoffman, Esquire 
Rutledge, Ecenia, Underwood, 

Purnell & Hoffman, P . A .  
Post Office Box 551 
Tallahassee, Florida 32302 

Lila A. Jaber, Esquire 
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0862 

Charlie Beck, E s q u i r e  
Harold McLean, Esquire 
Associate Public Counsel 
Office of the Public Counsel 
c/o The Florida Legislature 
111 West Madison Street, Suite 812 
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Larry M. Haag, Esquire 
County Attorney Citrus County 
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Christiana T. Moore, Esquire 
Associate General Counsel 
Florida Public Service Commission 
101 East Gaines Street 
Tal lahapee ,  Florida 32399-0850 

Attorney 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Southern States 
Utilities, Inc. Application f o r  
Rate Increase and Increase in 
Service Availability Charges f o r  
Orange-Osceola Utilities, Inc. 
in Osceola County, and in 
Bradford, Brevard, Charlotte, 
Citrus, Clay, Collier, Duval, 
Highlands, Lake, Lee, Marion, 
Martin, Nassau, Orange, Osceola, 
Pasco, Putnam, Seminole, St. 
Johns, St. Lucie, Volusia, and 
Washington Counties. 

1 
) 

In Re: Investigation into the 1 DOCKET NO. 930880-WS 
Appropriate Rate S t r u c t u r e  for ) 
Southern States Utilities, Inc. 1 

Bradford, Brevard, Citrus, Clay, ) 

Highlands, Lake, Lee/Charlotte, ) 
Marion, Martin, Nassau, Orange, ) 

for All Regulated Systems in ) 

Collier, Duval, Hernando, 1 

Osceola, Pasco, Putnam, 1 
Seminole, St. Lucie, Volusia, 1 
and Washington Counties. 1 

, )  
) DOCKET NO. 920194-WS 
I ORDER NO. PSC-95-1438-FOF-WS 
) ISSUED: November 27, 1995 
) 
1 
1 
1 
1 
) 
1 

In Re: Application f o r  Rate 
Increase in Brevard, 
Charlotte/Lee, C i t r u s ,  Clay, 
Duval, Highlands, Lake, Marion, 
Martin, Nassau, Orange, Osceola, 
Pasco, Putnam, Seminole, 
Volusia, and Washington Counties 
by Southern States Utilities, 
Inc.; Collier County by Marco 
Shores Utilities (Deltona) ; 
Hernando County by Spring Hill ) 
Utilities (Deltona) ; and Volusia ) 
County by Deltona Lakes 1 
Utilities (Deltona) . 1 



ORDER NO. PSC-95-1438-FOF-WS 
DOCKETS NOS. 950495-WS, 930880-WS, 920199-WS 
PAGE 2 

The following Commissioners participated in the disposition of 
this matter: 

SUSAN F. CLARK, Chairman 
J. TERRY D E M O N  

J O E  GARCIA 
JULIA L. JOHNSON 

IF ATION F 
COMMISSIONER DIANE K. KIESL I N G  IN DOCKETS 
NOS. 950495-WS. 930880-WS. AND 920199-WS 

BY THE COMMISSION: 

BACKGROUND 

Southern  Sta tes  U t i l i t i e s ,  Inc. (SSU or utility) is a Class A 
utility, which provides water and wastewater service to 152 service 
areas in 2 5  counties. On June 2 8 ,  1995, SSU filed an application 
for approval of i n t e r im  and final water and wastewater rate 
increases f o r  141 service areas i n  22 counties, pursuant  to 
Sections 367,081 and 3 6 7 . 0 8 2 ,  Florida S t a t u t e s .  The utility also 
requested an increase in senrice availability charges, approval of 
an allowance for funds used during construction and an allowance 
for funds prudently invested. On August 2 ,  1995, the utility 
corrected deficiencies in its minimum filing requirements and that 
date was established as the official date of filing. 

The Office of the Public Counsel (OPC), t he  Sugarmill Woods 
Civic Association, Inc. (Sugarmill Woods) , the Spring Hill Civic 
Association, Inc. (Spring Hill), and the Marco Island Civic 
Association, I n c .  (Marco Island), have intervened in this docket. 
Fifteen customer service hearings are scheduled throughout t h e  
s t a t e .  Technical hearings have been scheduled for  January 29-31, 
and February 1-2, 5 ,  and 7 - 9 ,  1996. 

On March 7 ,  1995, Commissioner Diane K. Kiesling appeared 
before the Florida Senate Commerce Committee and offered testimony 
on behalf of the Commission on Senate B i l l  298, sponsored by 
Senator Ginny Brom-Waite, District 10. Michael B .  Tworney, counsel 
for petitioners in t he  aforementioned dockets, followed 
Conmissioner Kiesling before the committee. Senate Bill No. 298 
was a bill to be entitled "An act relating to water and wastewater 
utility rates; amending s. 347.081, F . S . ;  prohibiting the Flo r ida  
Public Service Commission from including in a utility customer's 
rates or charges certain expenses or returns on investments related 
to cer tain property . . . . ' I  

0 0 3 0 9 7  
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On September 13, 2995, Citrus County, Sugarmill Woods, and 
Spring Hill (petitioners) filed a Verified Petition to Disqualify 
or, in the  Alternative, to Abstain (petition), together  with 
affidavits. The petitioners moved Commissioner Kiesling to 
disqualify herself f rom t h i s  docket; from Docket No. 920199-WS, In 
Re: Application for Rate Increase in Brevard, Charlotte/Lee, 
Citrus, Clay,  Duval, Highlands, Lake, Marion, Martin, Nassau, 
Orange, Osceola, Pasco, Putnam, Seminole, Volusia, and Washington 
Counties by Sou the rn  States Utilities, Inc.; Collier County by 
Marco Shores Utilities (Deltona) ; Hexnando County by Spring Hill 
U t i l i t i e s  (Deltona); and Volusia County by Deltona Lakes Utilities 
(Deltona) ; and from Docket No. 930980-WS, In Re: Investigation i n t o  
the Appropriate Rate Structure for Southern States Utilities, Inc . ,  
for All Regulated Systems in Bradford, Brevard, C i t r u s ,  Clay,  
C o l l i e r ,  Duval, Hernando, Highlands, Lake, Lee/Charlotte, Marion, 
Martin, Nassau, Orange, Osceola, Pasco, Putnam, Seminole, St. 
Lucie, Volusia, and Washington Counties. Commissioner Kiesling is 
the Prehea r ing  Officer in Docket No. 950495-WS. 

On September 20, 1995, SSU filed a Memorandum in Opposition to 
Verified Petition to Disqualify or in the Alternative, to Abstain. 
By Order No. PSC-95-1199-PCO-WS, Order Declining to Withdraw from 
Proceeding (Order), issued on September 25, 1995, Commissioner 
Kiesling declined to withdraw f r o m  t h e  aforementioned three 
dockets. Commissioner Kiesling's Order, Order Declining to 
Withdraw from Proceeding, is attached hereto as Appendix A, and is 
incorporated herein by reference as we adopt her rationale as well 
as expand upon it as set  f o r t h  in t h e  body of this Order. 

REVIEW OF COMMISSIONER KIESLING'S ORDER 

Rule 25-21.004(1), Florida Administrative Code, provides t h a t :  

A commissioner may be disqualified from hearing or 
deciding any matter where it can be shown that t h e  
commissioner has a bias or a prejudice for or against any 
par ty  to the proceeding or a financial interest in the  
outcome. 

- 

Furthermore, Rule 25-21.004{3), Florida Administrative Code, 
provides that: 

where the commissioner declines to withdraw from the  
proceeding, a majority vote of a quorum of the full 
commission, absent the  affected commissioner, shall 
decide the issue of disqualification. 
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We believe t h a t  the rule by its literal terms requires t h e  
full Commission’s determination of the  issue of disqualification 
without the need for any type of f u r t h e r  implementation action, 
such as a motion f o r  review or reconsideration by the petitioners. 
In other  words, appeal to the  full Commission, absent the  
challenged commissioner, is self-executing. In cont ras t ,  Rule 2 5 -  
2 2 . 0 3 8 ,  Florida Administrative Code, provides that “[a1 party who 
is adversely affected by [an order of the prehearing o f f i c e r ]  may 
seek reconsideration by the prehearing officer, o r  review by t h e  
Commission panel . . .  by filing a motion in support  ... within t e n  
days of service of the  ... order.’’ This r u l e  sets f o r t h  t h e  
recourse generally available to the  parties with respect to orders 
of the  prehearing o f f i c e r .  H o w e v e r ,  Rule 25-21.004, Florida 
Administrative Code, is controlling in t h e  specific context of a 
petition seeking the prehearing officer’s disqualification, 
Therefore, we have found it appropriate t h a t  we decide t h e  matter 
of Commissioner Kieslingls disqualification in Dockets Nos. 920199- 
WS, 930980-WS, and 950495-WS.  

DECISION 

As noted ear l ie r ,  on March 7, 1995, Commissioner Kiesling 
testified before the Senate Commerce Committee in behalf of the 
Commission on Senate Bill 298. On September 13, 1995, the 
petitioners, Citrus County, Sugarmill Woods, and Spring Hill, moved 
Commissioner Kiesling to disqualify herself from this docket ;  from 
Docket N o .  920199-WS; and f r o m  Docket No. 930880-WS. 

The standard f o r  disqualification is s e t  f o r t h  in Section 
1 2 0 . 7 1 ,  F l o r i d a  S t a t u t e s .  The statute provides t h a t :  

any individual serving alone or w i t h  others as an agency 
head may be disqualified from serving  in an agency 
proceeding f o r  bias ,  prejudice, or i n t e r e s t  when any 
party to the agency proceeding shows just cause by a 
suggestion filed w i t h i n  a reasonable period of time p r i o r  
to the agency proceeding. 

Furthermore, Rule 25-21.004(1), Florida Administrative Code, 
requires a comissionerbs self-disqualification upon a showing of 
bias, pre jud ice  o r  financial interest. Moreover by the provisions 
of Sections 350.041and 350.05, Florida Statutes, a commissioner is 
required to carry out her duties in a professional, independent, 
objective, and nonpartisan manner, and to abide by the standards of 
conduct of Chapters 112 and 350, Florida Statutes. 

003099 3425 
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Position of C i t r u s  C o u  ntv, Susarmill Woods, and Sn rins Hill 

Petitioners s e t  forth t w o  grounds for Commissioner Kiesling's 
disqualification in the aforementioned dockets. First, petitioners 
alleged that  Commissioner K i e s l i n g ' s  testimony before the Commerce 
Committee on Senate Bill 298 was "impermissible political activity 
and political comment. Senate Bill 298 contained provisions that 
would have required the  setting of water and wastewater rates on 
the basis of system-specific plant in senrice and cost of service. 
Petitioners further alleged that Commissioner Kiesling supported 
the  position of SSU in opposing-thg-bill, thereby destroying her 
impartiality on issues of uniform rates. 

Second, petitioners alleged that, following the committee 
hearing, which considered Senate B i l l  298, Commissioner Kiesling 
" loud  [ly] and public [lyl  reprimand [edl and threatenedrr M r .  'Ituorney, 
who had also testified on t h e  b i l l .  Petitioners alleged t h a t  
Commissioner Kiesling was angered by Mr. Twomey's characterization 
to the  committee of her testimony. As a result, Mr. Twomey 
questioned t h e  ability of h i s  clients ( the petitioners herein) to 
receive a fair and impartial hearing before Commissioner Kiesling 
on any matter related t o  either the  uniform rate structure or SSU. 

Petitioners relied upon Chapter 112, Part 111, Code of Ethics 
f o r  Public Officers and Employees, Florida Statutes, Chapter 350, 
Florida Statutes, Section 120.71, Florida Sta tu tes ,  Rule 25-21.004, 
Florida Administrative Code, as well as canons of the Flo r ida  Code 
of Judicial Conduct (Code), particularly Canon 1, A Judge Shall 
Uphold the Integrity and Independence of t h e  Judiciary; Canon 2 ,  A 
Judge S h a l l  Avoid Impropriety and the Appearance of Impropriety in 
All of t h e  Judge's Act iv i t i e s ;  and Canon 3, A Judge S h a l l  Perform 
the D u t i e s  of J u d i c i a l  Office Impartially and Diligently. 

Petitioners f u r t h e r  relied on t he  holding in C i t y  of 
Tallahassee v. FPSC, 4 4 1  So.2d 620 ( F l a .  19831, that l l t t ] h e  
standard t o  be used in disqualifying an individual serving as an 
agency head is the same standard used in disqualifying a judge." 
Moreover, petitioners asserted t h a t  l t l i l n  considering a motion to 
disqualify(, 1 the judge is limited to the  bare determination of 
legal sufficiency and may not pass on t he  truth of the facts 
alleged," Bundy v.  Rudd, 366 So.2d 440,  442 IFla. 19781, and that 
" the  test for legal sufficiency is whether t h e  facts would prompt 
a reasonably prudent person t o  fear t h a t  he could not get a f a i r  
and impartial t r i a l , "  Hayslip v. Douglas, 400 So.2d 553, 5 5 6  ( F l a .  
1st DCA 1982). The court, in Bundy v .  Rudd, supra, concluded that 
I1[w]hen a judge has looked beyond the mere legal sufficiency of a 
suggestion of prejudice and attempted to r e f u t e  t h e  charges of 
partiality, he has then exceeded the proper scope of his inquiry 
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and on that basis alone established grounds for his 
disqualification." Id. at 442. What is necessary to prevent, the 
cour t  admonished, is an intolerable adversary atmosphere between 
the  t r i a l  judge and the litigant. Id. 

Concluding that t h e  integrity of the Commission's decisions in 
t h e  three dockets would be undermined should Commissioner Kiesling 
participate in them, petitioners requested that she disquali7y 
herself from f u r t h e r  proceedings in these dockets, or, shou ld  she 
d e c l i n e  to disqualify herself, t h a t  the Commission, absent 
Commissioner Kiesling, disqualify her  pursuant to Section 120.71, 
Florida Sta tu tes ,  and Rule 25-21,004, Florida Administrative Code. 

Position of Sout hern States Ut ilities, I n c .  

In its opposition to the petition, SSU characterized the 
petition as "an abusive litigation tactic employed ... f o r  the 
purpose of gaining . . . advantage. According to SSU, Commissioner 
Kiesling testified on Senate B i l l  2 9 8  on behalf of t h e  Commission, 
and "attempted to present as much information a3 possible  
concerning uniform ra te  s t ructures ,  offered the Commission's 
position that the  bill would eliminate one of many ratemaking tools 
historically used by t h e  Commission, and repeatedly emphasized t h a t  
the C o m i s s i o n  is taking no position on the bi1l.l' 

In addition, SSU maintained that petitioners' grounds for 
requesting Commissioner Kiesling's disqualification are alleged 
violations of the Code of Judicial Conduct, and that the  Code is 
n o t  applicable to agency heads. SSU noted that i n  the revision of 
the Code effective January 1, 1995, 643  So.2d 1037 IFla. 1994), 
Application of the Code of J u d i c i a l  Conduct  reads: 

This Code applies to jus t ices  of the Supreme Court 
and judges of the  D i s t r i c t  Courts of Appeal, Circuit 
Courts, and County Courts .  

Anyone, whether or not a lawyer, w h o  performs 
judicial functions, including bu t  not limited to a 
magistrate, cour t  commissioner, special master, general 
master, domestic relations commissioner, child support 
hearing officer, OF judge of compensation claims, shall 
while performing judicial functions, conform with Canons 
1, 2A,  and 3 ,  and such other  provisions of this Code t ha t  
might reasonably be applicable depending on the  nature of 
the  judicial function performed. 

003 I O 1 1  3427 
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The utility f u r t h e r  pointed out  that petitioners rely on the 
superseded statement of the Code effective September 30, 1973, 281 
So.2d 21 (Fla, 1973). 

Next, SSU asserted that petitioners rely er roneous ly  on C i t y  
of Tallahassee v .  FPSC, supra, in advancing as the standard 
applicable to Commissioner Kiesling, a8 an agency head, the same 
standard to be used i n  disqualifying a judge. SSU offered that t h e  
correct, and more stringent, standard to be applied to agency heads 
is enunciated in Bay Bank & T r u s t  Co.  v. Lewis ,  634 So.2d 672 ( F l a .  
1st DCA 1994). Construing Section 1 2 0 . 7 1 ,  Florida Statutes, as 
last amended, the court  stated t h a t :  

The 1983 Florida Legislature d e l e t e d  the  phrase ''or 
o t h e r  causes for which a judge may be recused" from 
section 120.71, Florida Statutes, so we must assume that 
the  statute was intended to have a different meaning 
after i t s  amendment:. (citation omitted) Thus, while a 
moving par ty  may still disqualify an agency head upon a 
proper showing of " j u s t  causett  under section 1 2 0 . 7 1  , the 
standards f o r  disqualifying an agency head differ from 
the standards f o r  disqualifying a judge. Th i s  change 
gives recognition to the  fact that agency heads have 
significantly different func t ions  and duties than do 
judges, Were we to give section 120.71 the  same meaning 
as that given it in City of Tallahassee v. Florida Public 
Service Commission, t he  1983 amendment to section 120.71 
would serve no purpose whatsoever. 

Id. at 633-34. Petitioners in B a y  Bank & Trus t  Co. v. L e w i s ,  
supra, failed t o  establish "just cause" i n  alleging t ha t  the 
commencement of regulatory proceedings against them was vindictive, 
and linked to their ceasfng campaign support f o r  the comptroller. 
Similarly, SSU contended, petitioners, in alleging Commissioner 
Kiesling to be biased in favor of t he  utility and of uniform rates 
and to be prejudiced against Mr. Twomey, f a i l e d  to establish j u s t  

characterized Mr. Twomey's testimony before t h e  Commerce Committee 
as provocative, and Commissioner Kiesling's reaction, therefore,  
defensible. For  support ,  SSU cited Sta te  ex re1 Fuente v. Hdmes, 
3 6  So.2d 4 3 3  (Fla. 1948) (lawyer cannot deliberately provoke an 
incident rendering the court disqualified) , and Oates v .  State, 619 
So.2d 23 ( F l a  4 t h  DCA 1993) (judge justified in publicly stating 
criminal defendant was being an obstinate j e r k ) .  

cause f o r  Commissioner Kiesling's disqualification. ssu 

0 0 3  i o 2  
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Order No. PSC-95-1199-Pro-WS 

As earlier noted, Commissioner Kiesling, in Order No. PSC-95- 
1199-PCO-WS, declined to withdraw from the proceeding. She 
concluded that j1 fa3 pplying applicable standards, the petition is 
conclusory, untimely and is not legally sufficient to support 
disqualification.tt Order at 13. Commissioner Kiesling determined 
the applicable standards to be Section 120.71, Florida S t a t u t e s ,  as 
construed in B a y  Bank & T r u s t  Co. v. Lewis ,  supra; R u l e  25-21.004, 
Florida Administrative Code; and Sections 350.041 ( 2 )  (9) and 350.05 
Florida Sta tu tes .  She noted t h a t ,  in Bay B a n k  & T r u s t  Co. v. 
Lewis ,  supra, t he  court: concluded t h a t  the standard for 
disqualifying an agency head was different from tha t  applicable t o  
a judge in recognition of t h e  differences in their 
responsibilities. Nonetheless, Commissioner Kiesling stated that 
she addressed the  petition request ing her disqualification in 
reliance upon the  judicial standard, as set  f o r t h  in Bundy v, Rudd, 
supra.  She maintained that she applied “ t h e  assertions in the 
petition to the applicable standards to test whether t he  petition 
states a legally sufficient just cause requiring 
disqualification.ff Order at 4 .  She concluded t h a t  the petition 
could “be disposed of based only on t h e  facts  alleged in the 
petition,“ and that, accordingly, s h e  applied “the more stringent 
standards.“ Order at 4, n.4. 

Commissioner Kiesling described her testimony on Senate Bill 
2 9 8  before the Commerce Committee as ffdernonstrably aimed at t h e  
administration of j u s t i c e  in the  context of the  Commission’s 
economic regulation of water resources. tt The testimony d i d  n o t ,  
she asserted, ”speak at all to the application or non-application 
of uniform rates to any specific ratepayers or to litigation 
concerning any ratepayers. Order at 7 .  She reasoned that to 
consider her testimony to be j u s t  cause f o r  disqualification would 
be to preclude commissioners from responding to the invitation of 
legislators to address matters affecting the regulation of p u b l i c  
utilities, a r e s u l t  inimical t o  the administration of justice. 
Commissioner Kiesling concluded that “no fact had been adduced 
demonstrating the testimony to be other than a n e u t r a l  discussion 
about t h e  administration of j u s t i c e . ”  Id. 

Recognizing t h e  “strained relations” case law in extra- 
judicial occurrences r equ i r ing  disqualification, e . g . ,  McDermott v.  
Grossman, 429 So.2d 393  ( F l a  3d DCA 1983) and T o m  Center of 
fsfamorada,Imc. v. Overby, 592 So.2d 774 (Fla. 3d DCA 1992), 
Commissioner Kiesling concluded that her encounter with Mr, Twomey 
following the committee hearing was distinguishable on the  grounds 
that Mr. Twomey recklessly impugned her integrity in his testimony, 

003103 3429 
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in contravention of Rule 4-8.2, Rules Regulating The F lor ida  B a r .  
Order at 9 .  She noted that the supreme cour t ,  in The F l o r i d a  Bar, 
in re: S h i m e k ,  284  So.2d 686 ( F l a .  19731, obsenred that: 

while a lawyer as a citizen has a r i g h t  to criticize [a 
judge] publicly, he should be cer ta in  of the  merit of his 
complaint, use appropriate language, and avoid p e t t y  
criticisms, f o r  unrestrained and intemperate statements 
tend to lessen public confidence i n  our legal system. 

Id. at 6 8 8 - 8 9 .  Commissioner Kiesling concluded that h e r  
remonstrance cannot give rise to a charge of prejudice,  and t h a t  it 
was proper "given [Mr. Twomey'sl misconduct. l1 Furthermore, she 
noted that for a trial judge to display anger and displeasure to a 
defendant is not to necessarily indicate a prejudice against the 
defendant if the display is caused by the defendant's conduct. 
Order at 10-11, quoting Dempsey v. State, 415 So.2d 1351 (Fla. 1st 
DCA 1982). The post-meeting encounter, she concluded, "does not 
constitute just cause for disqualification on t h e  grounds of bias, 
prejudice or interest." Order at 8 .  

Finally, Commissioner Kiesling, in reliance upon Section 
120.71, Florida Statutes, requi r ing  that a petition f o r  
disqualification be filed within a reasonable time prior to t h e  
proceeding, concluded that t h e  petition is untimely in respect to 
Dockets N o s .  920199-WS and 930880-WS, having been brought 
subsequent to final hearing. Moreover, she concluded t ha t  it is 
untimely in respect to Docket No. 950495-WS, because it is brought, 
without justification, at an advanced stage in t h e  proceedings and 
would have, therefore,  a significantly disruptive effect  upon the 
Commission's ratemaking process, endangering the  integrity of i t s  
out come. 

ADDlicable L a w  

First, we believe that t h e  court's holding in Bay Bank & Trust 
Co. v. L e w i s ,  supra, correctly construes Section 120.71, Florida 
Sta tu tes ,  in setting f o r t h  a different disqualification standard 
applicable to agency heads, than to judges. The 1983 amendment of 
Section 120.71, Florida Statutes, renders the holding in C i t y  of 
Tallahassee v. FFSC, supra, inapposite. We note that the  holding 
of Bun& v. Rudd, supra, still s t a t e s  the  law with respect to a 
motion f o r  the disqualification of a trial judge, i . e . ,  a judge 
presented with a motion f o r  his disqualification shall not pass on 
the t r u t h  of the facts alleged nor adjudicate t h e  question of 
disqualification, but shall limit his inquiry to the legal 
sufficiency of the  motion. See, e.g. , Time-Warner Entertainment 
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Co., L . P .  v. Baker, 647 So.2d 2070 ( F l a  5th DCA 1994) ; Mitchell v. 
S t a t e ,  642 So.2d 1108 (Fla. 4th DCA 1994); Dura-Stress, Inc. v. 
Law, 634 So.2d (Fla. 5th DCA 1994). 

The cour t  in Bay Bank & Trust Co. v .  L e w i s ,  supra, d i d  not 
elucidate the  difference in standards, and no other  cour t  has thus 
f a r  construed Section 120.71, Florida Statutes, as amended in 1983.  
However, the c o u r t ' s  opinion may be f a i r l y  read to affirm the 
applicability to agency heads of the standard r equ i r ing  the  bare 
determination of legal sufficiency. The cour t  stated that, "We do 
not decide disputed issues of fac t  in such a proceeding, but 
assume, as must t h e  agency head,  that a l l  allegations of fact in 
t h e  motion [for disqualification] are true." (emphasis supplied) 
Id. at 6 3 3 .  Nevertheless, a petitioner seeking the recusa l  of a 
commissioner is faced with satisfying a more stringent standard 
than is one seeking t h e  recusal of a trial judge. The standard 
applicable to a commissioner contemplates " the  fact t h a t  agency 
heads have significantly different functions and duties than do 
judges," Id. at 634. The applicable test f o r  legal sufficiency 
f o r  recusal in any event is enunciated in Hayslip v. Douglas, 
supra ,  i.e., whether the facts alleged would prompt a reasonably 
prudent  person to fear that he could not get  a fair and impartial 
trial. 

1 1 4 2  
Florida Statutes 

Furthermore, petitioners have improperly brought t h e i r  
petition pursuant to Rule 1.432, Florida Rules of Civil Procedure, 
D i s q u a l i f i c a t i o n  of Judge, and Sec t ion  38.10, Flo r ida  S t a t u t e s .  
Rule 1.432, Florida Rules of C i v i l  Procedure, was repealed 
effective January 1, 1993, 609 So.2d 465 ( F l a .  19921, and replaced 
by Rule 2.160, Florida Rules of Judicial Administration, 
Disqualification of Trial Judges. In any case,  by its terms, i t s  
application is limited to county and c i r c u i t  judges. Similarly, 
Section 38.10, Florida Statutes,  Disqualification of judge f o r  
p r e j u d i c e ;  application; affidavits; etc. , applies only to the 
judges of t h i s  state. Chapter 3 8 ,  Florida Statutes, appears in 
Title V I  Jud ic ia l  Branch. 

Timeliness 

Finally, in Bay Bank & T r u s t  v .  L e w i s ,  supra ,  the court  was 
unwil l ing to reach the conclusion tha t  the motion f o r  
disqualification was untimely. Id. at 678. The court noted that 
there is no s t a t u t o r y  or rule definition of Ifagency proceeding" for 
purposes of Section 120.71, Florida Statutes. Id. Commissioner 
Kiesling posits, with respect to Dockets Nos. 920199-WS and 930890- 
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WS, that for present purposes "agency proceeding" means final 
hearing. The court in Bay Bank & T r u s t  v. L e w i s ,  supra, refused to 
accept respondents similar contention that an "agency proceeding" 
commenced upon the  filing of the  petition f o r  a Section 120.57, 
Flor ida  Sta tu tes ,  evidentiary hearing. Id. The motion for 
disqualification was f i l e d  eight and ten months a f t e r  t w o  petitions 
for formal hearing were filed. The court instead denied t h e  
petition for a writ of prohibition on other grounds. 

Furthermore, at t h i s  stage of Docket 950495-WS, the effects of 
o u r  decision in this matter are independent of the time of the  
petition's filing, Giving consideration to all of the 
circumstances of r ecen t  months, we do not believe that it follows 
necessarily that petitioners bypassed earlier opportunities to file 
a petition seeking Commissioner Kiesling's disqualification, As we 
have earlier noted, technical hearings are scheduled f o r  January 
29-31, and February 1-2, 5, and 7-9, 1996. We will consider SSUts 
revenue requirements and rates at special Agenda Conferences, April 
29, 1996, and May 6, 1996. Moreover, we do n o t  believe that at 
t h i s  time a finding of untimeliness in Docket No. 950495-WS would 
have sufficient force to trump a finding of bias ,  prejudice, or 
interest - The legal sufficiency of the  petition seeking 
Commissioner Kiesling's disqualification can be decided on other 
grounds, and we have done so. 1 

Testimony by Commissioner 

The op in ion  of the court in United Sta tes  v. Morgan, 313 U.S. 
409, 85 L. Ed. 1429 {1940), is an appropriate basis for the 
Commission's determination of whether petitioners have shown j u s t  
cause f o r  Commissioner Kiesling's disqualification as to their 
f i r s t  grounds. In t ha t  case, the  Secretary of Agriculture wrote a 
letter to the  New York Times in which he vigorously criticized t h e  
decision of t h e  district court to r e t u r n  impounded funds to Kansas 
City Stockyards market agencies. The impounded funds were those 
charged by the market agencies i n  excess of maximum rates s_et by 
the Secretary. The market agencies moved to disqualify Lhe 
Secretary from proceedings reopened by h i m  to fix reasonable rates 
during the impounding period. The cour t  held: 

'Rule 2.160 (e), Rules o f  Judicial Administration, requires that a motion 
to disqualify Itbe made w i t h i n  a reasonable time not to exceed 10 days after 
discovery of the facta constituting the grounds f o r  the m o t i o n , "  and that it "be 
promptly presented to the court  for an imediate rul ing .71  If it is argued that 
this Rule provides guidance for ruling the petition untimely, we have already 
noted tha t  the rule i s  applicable only to county and circuit judges. We believe, 
accordingly, that the instant petition may not  be defeated by the application of 
this rule. 

003106 3432 



ORDER NO. PSC-95-1438-FOF-WS 
DOCKETS NOS. 950495-WS, 930880-WS, 920199-WS 
PAGE 12 

That he not merely he ld  but expressed strong views on 
matters believed by him to have been in issue, d i d  not 
unfit h i m  f o r  exercising his duty in subsequent 
proceedings ordered by this Court . . . Cabinet officers 
charged by Congress with adjudicatory functions are not 
assumed to be flabby creatures any more than judges are. 
Both may have an underlying philosophy in approaching a 
specific case, But both are assumed to be men of 
conscience and intellectual discipline, capable of 
judging a particular controversy f a i r l y  on the  basis of 
its own circumstances. 

Id. at 421. 

In Re Area R a t e  Proceeding, 57 PUR3d 5 9  (FPC 19651, the 
Federal P o w e r  Commission concluded that it would not be a violation 
of procedural  due process f o r  a judge to sit in on a case a f t e r  he 
had expressed an opinion as to whether certain types of conduct 
were prohibited by law. Id. at 62. Accordingly, the Commission 
found that: 

[Elven if this were an adjudicatory proceeding in which 
t h e  issue presented was whether the  respondents had 
violated some provision of the law which would require 
t h e  imposition of sanctions, a commissioner's prior 
expression of his views on a general question of fact, 
policy, or law which might be involved in the  
determination ... would not disqualify him from f u r t h e r  
participation. Similarly expression of opposition to the 
respondents' e f f o r t s  to change the law would not show 
disqualifying personal bias, A f o r t i o r i ,  in a rate- 
making proceeding like the  present one, which Congress 
has recognized as an essentially legislative function 
and, as such, part of our rule-making activities, an 
expression of v i e w s  on a general question which may be in 
issue in the proceeding or opposition to amendatory 
legislation could not be disqualifying. 

Id. The Commission f u r t h e r  found that: 

In administrative agencies where commissioners are 
selected f o r  their expertise, or their ability to acquire 
expertise w i t h  experience, it would be most surprising if 
a commissioner did not develop opinions on the major 
issues confronting h i s  agency .... 

3 4 3 3  003 t 0'1 
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The public interest would hardly be served if the 
commission could be silenced on the question of whether 
its work is necessary and important merely by the 
regulated industry raising a related question a8 an issue 
in a proceeding before the commission. The commission is 
not merely determining the private rights of litigants 
but is charged with protecting the overall public 
interest. It has a duty and obligation to inform the 
Congress and the  general public of ita programs and 
policies . . . .  

There is also a basic difference between an informed 
mind and a closed one. An opinion is not a prejudice or 
a prejudgment, at least when held by someone required and 
accustomed to hold all opinions subject to confirmation 
or r e j ec t ion  in light of the  proof .  Ignorance of the 
problems involved in the regula tory  process or lack of 
views thereon is not the touchstone to effective and 
impartial exercise of regulatory judgment. The 
regulatory process assumes that intelligent and fair 
decisions will be reached by the commissioners because of 
their familiarity with the  special f i e l d  in which they 
operate and not despite it. 

Id. at 62-63. See also, Federal Trade Comm'n v .  C e m e n t  Ins t , ,  3 3 3  
U.S. 683, 702, 92 L,Ed, 1010, 1035, reh. den. 334 U.S. 839, 92 
L.Ed. 1764 (1947) (mere formation and expression of opinion does 
not disqualify administrative officer f rompass ing  o n m e r i t s  of the 
case) .  

In an unpublished opinion, the  Colorado Supreme Court held 
that the fact that a member of the s t a t e -  Dublic u t i l i t i e s  
commission had issued a statement in an affidavit t h a t  ratepayers 
would be harmed by the transfer of telephone directory publishing 
assets did not prejudice a subsequent decision by the  commission 
denying authority for t he  transfer, where there was no showing that 
the challenged commissioner was incapable of judging the 
controversy on the merits. M o m t a f n  Tel. & Tel. Co. v .  CPUC, 98 
PUR4th 5 3 4 ,  763 P.2d 1020 (1980). 

Furthermore, in Re Arkla, Inc., 111 PUR4th 151 (Ark. PSC 
1990), the Arkansas Public Service Commission, rejecting 
allegations of impartiality as insufficient to warrant 
disqualification of its chairman, held t h a t :  

A decision maker has an obligation not to recuse without 
valid reasons . _ .  The Commission finds that neither the  
statements made by the Chairman before the Joint Interim 

003 I 0 8  j 3434 
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committee or his past employment as legal counsel f o r  the 
Governor warrant his recusal in this matter. A 
Commissioner has a policy making ro l e  as well as a 
j ud ic i a l  one. ACommissioner's expertise and i n s i g h t  are 
lost to t h e  collective decision making process if he or 
she recuses. 

Id. at 1 5 9 .  

Finally, Canon 4C of the  Code of Judicial Conduct permits a 
judge to appear at a public hearing before, or otherwise consult 
with, an executive or legislative body or official on matters 
concerning the law, t h e  legal system or the administration of 
justice. Giving effect to the  second provision of the  Application 
of the Code of Jud ic ia l  Conduct2 (quoted in full above), we believe 
the Code is applicable to agency heads, and may be made to apply to 
the Commission. 

Thus, we find that Commissioner Kiesling's testimony before 
t h e  Senate Commerce Committee was fully consistent with her 
obligations to discharge her policy making responsibility. H e r  
testimony was not designed to advance the interests of SSU or to 
thwart  the interests of the  petitioners,3 The t h r u s t  of her 
testimony is captured in the following excerpts: 

Kiesling: We would urge you not to take away one 
tool in our tool chest that allows us as 
economic regulators to deal with the 
significant water problems that are 
coming. * * *  

%e September 3 0 ,  1973, version of the Code provided, in Compliance W i t h  
the Code of Jud ic ia l  Conduct, t h a t  : 

Anyone, whether or not a lawyer, w h o  is an officer of a 
judicial systemperforming judicial functions, including 
an o f f i c e r  such as a referee in bankruptcy, special 
maeter, court  commissioner, or magistrate, is a judge 
€or the purpoae of t h i a  Code. 

The phrase, "who is an officer of a jud ic ia l  system," is not employed in the 
current  version. Neverthelema, both this and the current version of the Code 
seem m e a n t  to apply to agency heads. 

A Commissioner, during his term of office, may not make any public 
comment regarding the merits of any proceeding under Section 120.57 currently 
pending before the C m i ~ s i o n .  FPSC Administrative Procedures Manual, Sect ion  
5.01 E. (emphasis supplied) 
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Unidentified: 

Kiesl ing : 

So, in other  words, unified rates is the 
commission po l i cy  where the commission 
thinks it's a good policy, and is not 
their policy where they don't think it's 
a good policy. 

That's right. It's one form of ratemaking 
that we view as part  of our arsenal. 

Order at 6, There is nothing to suggest to us that Commissioner 
Kiesling's testimony should be characterized as having escaped from 
the  boundaries of t he  administration of justice, as petitioners 
contend. Accordingly, w e  find it appropriate to conclude that 
Commissioner Kiesling's testimony cannot be a legally sufficient 
basis f o r  her disqualification in t h e  aforementioned dockets. . 

Confrontational Encounters 

As to petitioners' second grounds for disqualification, their 
fears t h a t  they will not receive a fair and impartial hearing 
before Commissioner Kiesling as a result of her exchange of words 
with Mr. Twomey following the  committee hearing, we do not find 
sufficient representation in the petition to believe the exchange 
can be construed as evidence of pre judice  to the interests of t h e  
petitioners before the Commission. Petitioners do not allege facts 
that would cause a reasonable person to believe her conduct was 
prompted by prejudice or that it caused her to harbor a present 
bias or prej~dice.~ 

Petitioners, in their second grounds, allege that Commissioner 
Kiesling's "public display of anger directed at [petitioners'] 
attorney directly violated the provisions of Canon [3B(4) 1 . I' Canon 
3B(4) provides that "[a] judge shall be patient, dignified, and 
courteous to litigants, jurors, witnesses, lawyers, and others with 
whom the judge deals in an official capacity.Il The statements of 
Mr. Twomey with which Commissioner Kiesling presumably took i s s u e  
would reasonably appear to s t r a i n  the Florida Bar's R u l e s  of 

In the Comentary to Canon 2A of the Code, it is said that: 4 

A judge must avoid all impropriety and appearance of impropriety. 
A judge m u s t  expect to be the subject of constant public scrutiny. 
A judge muet therefore accept restrictions on the judge's conduct 
that might be viewed as burdensome by the ordinary citizen and 
should do BO freely and willingly. 
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Professional Conduct.5 We do not find that Commissioner Kiesling's 
conduct can be interpreted to be a violation of Canon 3B(4) 
prejudicial t o  the  petitioners' interests, applying the  test of 
Haysfip v. Douglas, supra.  Accordingly, w e  find it appropriate to 
conclude that neither can Commissioner Kiesling's exchange of words 
with Mr. Twomey following the March 7, 1995, Senate Commerce 
Committee hearing on Senate B i l l  298 be a legally sufficient basis 
f o r  h e r  disqualification in the aforementioned dockets. 

CONCLUSION 

Upon consideration, we conclude that Commissioner Kiesling 
correctly declined to recuse herself from Dockets Nos. 920199-WS, 
930990-WS, and 950495-WS, petitioners' having failed in their 
burden to make a proper showing of just  cause, pursuant to S e c t i o n  
120.71, Florida S t a t u t e s .  We agree with Commissioner Kiesling that 
the petition is legally insufficient on the basis of the judicial 
standard enunciated in Sundy v. Rudd, supra.  Accordingly, we adopt 
the  rationale of Order No. PSC-95-1199-PCO-WS. 

Further, we find t h a t  Commissioner Kiesling's appearance 
before the Senate Commerce Committee on March 7 ,  1995, was 
consistent with Canon 4C of the Code of Judicial Conduct. She 
appeared as an authorized spokesperson f o r  the Commission, and her 
testimony was confined to articulating the Commission's p o l i c y  
regarding uniform rates. In addition, w e  find that Commissioner 
Kiesling's confrontation w i t h  Mr. Twomey following t h e  committee 
hearing would not prompt a reasonably prudent person to fear that 
he could not get  a fair and impartial trial and that it was not a 
prejudicial v io la t ion  of Canon 3B(4) of the Code. Therefore, 
sitting i n  t h e  absence of Commissioner Kiesling, w e  decide against 
Commissioner Kiesling's disqualification from f u r t h e r  participation 
in Docket Nos. 92O199-WSl 930890-WS, and 950495-WS. 

Based on t h e  foregoing, it is 

ORDERED by the Florida Public Service Commission that 
Commissioner Diane K. Kiesling shall not be disqualified from 
participation in Dockets Nos. 950495-WS, 930890-WS, and 920199-WS. 
It is f u r t h e r  

ORDERED that: Order No. PSC-95-1199-PCO-WS is by reference 
incorporated herein. It is f u r t h e r  

'See Rule 4 - 8 . 2 ( a l ,  Rules Regulating the Flo r ida  B a r .  

0031 r \ r  ' 3 4 3 7  
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ORDERED t h a t  Dockets Nos. 930945-WS, 930880-WS, and 920199-WS 
shall remain open. 

By ORDER of the  Florida Public Service Commission, this 27th 
day of November, 1995. 

L J  
BLANCA' S. BAY6,  Director  
Division of Records and Repor t ing  

( S E A L )  

C J P  

CONCURRING OPINION 

Commissioner J. Terry  Deason concurs only in the  result and 
writes separately, as follows: 

I concur in the  result reached only. 33ecause I have reached 
my decision based solely on the untimeliness of t h e  filing, I do 
not express any opinion as to the  merits of t h e  Petition. 
Although, I am unsure of the status of t h e  order issued by 
Commissioner Kiesling, I find t h e  timeliness analysis contained 
therein to be persuasive and hereby adopt it in t h i s  concurrence. 
Furthermore 1 would note t h a t  t h e  Petition c i tes  to former Rule 
1.432, FRCP as binding authority on the Commission in matters of 
disqualification. While expressing no opinion as to t h e  
applicability of t h i s  Rule on the  Commission's decision making in 
this matter, I note t h a t  the rule w a s  transferred to the  Florfda 
Rules of Judicial Administration as Rule 2.160. Subsection (e )  of 
t h a t  Rule requires t h a t  such pleading shall be filed within 10 
days after discovery of the facts constituting the grounds f o r  t h e  
motion. This Rule as cited by t h e  Petitioner provides f u r t h e r  
support f o r  the "reasonable time" analysis contained in Order  No. 
PSC-95-1199-PCO-ws. 

0 0 3 1  12 3 4 3 8  
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NOTICE OF FURTHER PROCEEDINGS OR IfLTDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120.59(4), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is,available under Sections 120.57 or 120.68, Florida S t a t u t e s ,  as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests f o r  an administratTve 
hearing or judicial review will be granted or result in the  relief 
sought. 

Any par ty  adversely affected by t h i s  order,  which is prel iminary,  
procedural or intermediate in nature, may request: (1) 
reconsideration within 10 days pursuant to Rule 25-22.038(2), 
Flo r ida  Administrative Code, if issued by a Prehearing Officer; ( 2 )  
reconsideration within 15 days pursuant to Rule 25-22.060, Florida 
Administrative Code, if issued by t he  Commission; or ( 3 )  judicial 
review by t h e  Florida Supreme Cour t ,  i n  the case of an e lec t r ic ,  
gas or telephone utility, or the F i r s t  D i s t r i c t  Court  of Appeal, in 
the  case of a water or wastewater utility. A motion f o r  
reconsideration shall be f i l e d  with the Director, D i v i s i o n  of 
Records and Reporting, in the form prescribed by Rule 25-22.060, 
Florida Administrative Code. Judicial review of a preliminary, 
procedural or intermediate r u l i n g  or order is available i f  review 
of t h e  final action will not provide an adequate remedy. Such 
review may be requested f rom the appropriate c o u r t ,  as described 
above, pursuant to Rule 9.100, Florida Rules of Appellate 
Procedure. 

0 0 3 1  13 3439  
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In Re: Application Lor rate 1 
increase in Brevard, 1 
Charlotte/Lee, C i t r u e ,  Clay, 1 
Duval, Highlande, take, Marion, ) 
Martin,  Nassau, Orange, Osceola, ) 
Pasco, Putnam, Semionole, 1 
Volutida, and Waerhington Countiea ) 
by SOUTHERN STATES UTILITIES, 1 
INC.; Collier County by MARC0 1 
SHORES UTILITIES (Deltona) ; 1 
Hernando County by SPRING HILL 1 
UTILITIES (Deltona); and Volusia 1 
County by DELTONA LAKES 1 
UTILITIES (Dcltona) . 1 

1 

In Re: Investigation into the ) 
appropriate rate mtructure for 1 
SOUTHERN STATES UTILITIES, INC. ) 
for a l l  regulated systems in 
Bradford, Brevard, C i t r u s ,  Clay, 1 
Collier, Duval, Kernando, 1 
Highlands, Lake, Lee/Charlotte, 1 
Marion, Mart in ,  NasBau, Orange, ) 
Osceola, Pasco, Putrum, 1 
Seminole, St. Johns,  St. Lueie, 1 
Volusia, and Washington 1 
Counties . 1 

1 

In Re: Application fo r  rate 1 
increase and increase in eemice 1 
availability charges by Southern ) 
States Utilities, Inc. for 1 
Orange-Oseeola Utilities, Ine. 1 
in O~ceola County, and in 1 
Bradford, Brevard, Charlotte, 1 
Citrus, Clay, Collier, Duval, 1 
Hernando, Highlands, - 1  
Hillsborough, Lake, Lee, Marion, 1 
Martin, Nassau, Orange, Oseeola, 1 
Pasco, Polk, Putnam, Seminole, 1 
St. Johne, St. Lucie, Volueia, 1 
and Washington Countiem. 1 

DOCKET NO. 920199-WS 

ISSUED: September 2 5 ,  1995 
ORDER NO. PSC-95-1199-PCO-WS 

DOCKET NO. 930880-WS 

DOCKET NO. 950495-US 

Q To rrTwnrur 
This cause comes on €or connideration on a Verified P e u  

ifv or. In ' 0g  Ut-tive. To (petition) with 
accompanying affidavite which was filed on September 13, 1995, by 

APPENDIX A 
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C i t r u s  County, the Sugar Mill Woods Civic Asaociation, Inc. , and 
the Spring H i l l  Civic As~ociation, fnc. {Petitioners], in those of 
the above dockets in which the aforesaid County and C i v i c  
Aesociations are reepectively parties. The petition seeka 
diequalif ication or abstention from proceeding further in thtut 
docketed proceedings baned on fact8 and law alleged to require that 
result.  Thie petition post-dated by mane n i x  weeke the 
conmencement o f  petitioners' participation in Docker No. 450495-US 
and by t w o  and three yearm, remptetively, the ewrmencsment of the  
other two dOCket8. 

On September 2 0 ,  1995, Southern Statee Utilities, fnc. 
(Utility) , filed a -Intion To VeriJfied Pet- 

tive. To A b s u  (opposition). The 
Utility's opposition alleged that the petition failed to atate 
f a c t u a l  and legal grounds for  disqualification. 

Petitioners set out the facts relied on most succinctly at 
pages 8-11 of the  petition. Therein, reference is made to a March 
7, 1995 meeting of the Colrrmerce Committee of the Florida Senate in 
which Senate B i l l  298 was heard. Senate Bill 2 9 8  1s described as 
legislation which would have prohibited "uniform rates." 
Testifying in support of the b i l l  were i t 8  ~ p o n s o f ,  Senator Ginny 
Brown-Uaite, J i m  Desjardin, a member of the utility conunittee of a 
petitioner association, and Michael B. Womey, petitioners' 
attorney. The petition also refereneea my presence at the meeting 
and testimony about SB 2 9 8 ,  with nptcific reference to my concern 
about " the  elimination of uniform ratea ao a 'tool' [ the  
cwr~nieaionl could use." Petition p.  9 .  The petition further 
dercribea an incident following the conrideration of SB 2 9 8  in 
which I am said to have wloudly, and publiclyw accueed petitioner 
attorney Michael B. 'Ruomey of calling me a "liar" during hie 
cormittee testimony on SB 290 and threatening to "get him" with 
every legal means at my dfrposal i f  the alleged behavior occurred 
again. The recitation by petitioner o f  the facts  coacludee with 
sumnaris8 of the affidavite of Mx. Desjardin, Mr. Twomey and 
Senator Brown-Uaite. These affidavits are maid to verify that, 
based on my temtimony re: SB 290 and the poet-meeting incident 
deecribed above, petitionera have a well-founded belief that, 
abesnt my dimqualification, they will be unable to obtain fair and 
impartial adjudication in the dockets at isaue, all of which 
concern the application of unifotm r a t e s  to those they repreeent. 

APPENDIX A 
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Between page8 2 and 7 of the petition, petitioners set out 
extensive citations of legal authority in support of their theory 
t h a t  disqualification ie required. However, as noted by the  
U t i l i t y ,  significant portions of the authority relied on by 
petitioners have been repealed or supereeded. Repealed provisions 
include Rule 1.432, Florida Rules of Civil Procedure,' and the 
Canons of t h e  p r i o r  Code of Judicial Conduct.2 Moreover, 
petitioners' conclusion that " [ t l h e  standard to be used in 
disqualifying an individual serving aa an agency head is the  8ame 
as t h e  standard used in disqualifying a judge. is no longer 
correct. The case that conclusion relied on, U i v -  of Tallahassee 
v .  F m r d a  a c  Sew- , 4 4 1  So.2d 620 ( F l a .  19831, 
has been superseded by Bav Bank & T r u s t  CQmpanv v. Le w h ,  6 3 4  So.2d 
672 (Fla.  1st DCA 1994). There in ,  the  Court stated: 

The 1983 Flor ida  Legislature deleted the  
phrase "or o the r  causes €or which a judge may 
be recused" from section 120.71, Florida 
Statutes, 80 we must assume t h a t  the  stature 
was intended t o  have a different meaning after 
its amendment [citation omitted]. Thus, while 
a moving party may still disqualify an agency 
head upon a proper showing of "just cause" 
under section 120.71, the standards f o r  
disqualifying an agency head differ from the 
standards fo r  disqualifying a judge. This 
change gives recognition to t h e  fact t h a t  
agency heads have significantly different 
functions and duties than do judges. Were we 
to give section 120.71 the mame meaning as 

V, 

Florida  Public Service C o w ,  the 1983 
t h a t  given it in U t v  of T 3 L U k a B e e  

amendment to section 120.71 would seme no 
purpose whatsoever. 

w a r  Re: Amendment to Rules of Judicial 
i n i s t r a m ,  609 So.2d 465 ( F l a .  19921, . .  

, 6 4 3  S o . 2 d  1037 ( F l a .  . .  
'%, LD rp: Code of 

1994). 

APPENDIX A 
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Thus, the standards that are directly applicable to thie 
matter include Section 120.71, Florida statutee, as COn8tmed by 
the Cour t  in Bay B U ,  and Rule 2 5 - 2 1 . 0 0 4 ,  Florida Administrative 
Code, promulgated by the  Commission. Sect ion 120.71, Florida 
Statuter ,  state8 in pertinent part  that: 

(1) . . . any individual serving alone 
or with others ae an agency head may be 
disqualified from serving in an agency 
proceeding fo r  bias, prejudice, or interest 
when any party to t h e  agency proceeding shows 
just cause by a suggestion filed within a 
reasonable period of time prior to the agency 
proceeding. 

Rule 25-21.004, in turn states, in pertinent part: 

(1) A corrnnissioner may be disqualified 
from hearing or deciding any matter where it 
can be shown t h a t  t h e  commissioner has a bias 
or a prejudice f o r  or against any party to the  
proceeding or a financial interest in its 
o u t  come. 

( 3 )  A petition for disqualification of a 
comiasioner  shall state the grounds f o r  
disqualification and shall allege facts 
supportive of those grounde. 

O t h e r  statutes which bear on these matters include Sec t ion  
350.041 ( 2 )  (g) and Section 3 5 0 . 0 5 ,  Florida Statutes, which speak to 
the  professional conduct of eomissionexs and t h e  independent, 
objective and non-partisan manner in which they are to perform 
their dutiee. The rest of the authority cited by petitioner, 
whether repealed or superseded, ie not directly applicable or 
controlling. 

Accordingly, the  limitation of a judge to the bare 
determination of le a1 sufficiency i n  considering a 
disqualification motion: and the prohibition againet hia pasaing 
on the  t r u t h  of the  facts alleged are not controlling either, in 
light of BY B U ,  in an agency head's consideration of a 

3sez, - I  B U d v  v. RUM , 366 So.2d 4 4 0  (Fla. 1978). 

APPENDIX A 
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disqualification motion.' With a l l  of the foregoing in mind, I 
w i l l  apply t h e  assertions in t h e  petition t o  the applicable 
8tandardS t o  test whether the petition states a legalJy sufficient 
"uat cause" requiring disqualification. 

Rraurk8 a t  the W c h  7 .  #ttma #met- 

Based on the petition and accompanying affidavits, I conclude 
that  my testimony at the  cornittee meeting does not  constitute j u s t  
cause €or disqualification. There is not a single fact presented 
relevant to the actual testimony I presented which demonstrates it 

e m 1  icitlv t3e rmitted by t h e  v e q  judicial canon, formerly Canon 
4 ( B )  of the Code of Judicial Conduct, relied upon by petitioners. 
That canon, even though relevant to the stricter standard 
applicable to judges, allows those judges, and therefore, a 

IT10 appear at a public hearing before an 
executive or legislative body or o f f i c i a l  on 
matters concerning the  law, the legal system, 
and t h e  administration o f  justice, and [to] 
otherwise consult w i t h  an executive or 
legislative body or official, but only on 
matters concerning the administration of 
just ice , '  

* to be beyond the "discussion of t h e  administration of justice" 

fort i o n  . I  , an agency head: 

As to whether my testimony waa limited to discussing the 
administration of justice, t h e  petition offers  no facts whatsoever, 
but only a legal. conclusion unaupported by facts: 

APPENDIX A 

'Because this motion can be dispoaed af based only on t h e  
f ac t s  alleged in the  petition, the  more stringent standards are 
applied herein. 

'The repealed canon i a  quoted herein because petitioners rely 
on it, However, it should be noted that the revisad canon, 
although somewhat changed, retains the ability of agency heads to 
discuss  with legislative bodies matter0 on t he  law, the legal 
system or t h e  administration of justice. &g, Canon 4 ( C ) ,  Code of 
Judicial Conduct. 
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She was clearly engaging in consulting with a 
legislative body, but on mattere that clearly 
could not  be characterized as manly concerning 
the  administration o f  justice." 

Petition, p. 11. 

However, only a single word of my testimony is cited by 
petitioners, the  word "tool," cited a t  page 9 of the  petition. The 
sentence o f  testimony containing that word appears at page 15 of 
t h e  transcript: 

We would urge you n o t  to take  away gne too 1 in 

x'esulatora to deal with the significant water 
problems t h a t  are coming. [emphasis supplied] 

gur tool r h ~ a t  U t  allows u g  A B  economic 

This testimony is demonstrably aimed at t h e  administration of 
j u s t i c e  in the context of the  Commission's economic regulation of 
water resources. It does not speak at a l l  to the  application or 
non-application of uniform rates to any specific ratepayers or to 
litigation concerning any ratepayers, including petitioners. 
Moreover, t h e  listener reaction reflected an understanding of the  
limited scope of the testimony: 

Unidentified Spaaker: So, in o the r  words, 
unified rates is the c o m i s s i o n  policy where 
the comiss ion  th inks  it's a good policy, and 
is not t h e i r  policy where they don't t h i n k  
it's a good policy. 

Commiu8ion.r Afmmliagr That's r i g h t .  It's 
one form of ratemaking that  we view a8 part of 
OUT arsenal. 

Transcript, p.  2 5 .  

The fact that petitioners took it differently and had the  
feeling or perception that t h e  testimony was directed toward 
supporting the imposition of uniform rate8 is of no moment. 
That feeling or perception is not a "fact." m, m, U t v  of 

'Petitioners quotation should have referenced the tape or a 
transcript of t h e  Committee Meeting, a copy of which is attached. 

APPENDIX A 

003 1,193445 
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-a v. Frederia , 174 So. 8 2 6 ,  8 2 0  (Fla.  1937). If there was 
anything about petitioners' cases that w a 8  impermfsaibly addressed 
in the testimony it should have been cited a8 constituting a fact 
in support of j u s t  cause f o r  disqualification, Conversely, where 
only t h e  8ingle word "tool"  warn cited, and t h e  context of the 
testimony containing that word did not concern the imposition of 
unifoxm rates on gns! specific ratepayers, let alone petitioners, or 
litigation involving petitionere, no fact has been adduced 
demonstrating t h e  testimony to be other than a neutral diecussion 
about the  administration of just ice .  The testimony cited above 
specifically allowed fo r  the possibility t h a t  a given application 
of uniform ratea might  be found to be "bad," a determination which 
was in the  Court'e jurisdiction as to petitionera, a the 
Conmission's. Moreover, concern t h a t  the testimony was presented 
l l forceful lyn assumes t h a t  discussions which are forceful cannot be 
limited to t h e  administration of justice. These assumptions and 
conclusions are arrived at: 

. . . from a tone of voice or a manner which 
[is] conceived to be indicative o f  bias or 

prejudice against the parties in the caae. 

As such, they are not facts indicating a jus t  cause fo r  
disqualification under Section 120.71, Florida Statutes, f o r  bias, 
prejudice or interest. Qtv of Pal-, -. To conclude 
otherwise would result in a ban on the ability of commissioners ty 
respond to the invitations of legislators to addresa such matters. 
That resu l t  would be inimical to the administration of justice 
which is the very subject of the judicial conduct canon petitioners 
claim to rely on. 

'Petitioner's c la im t h a t  t h e  testimony was "unsolicited" is 
unsupported because Senator Brown-Waite's affidavit ia based on a 
Jack o f  knowledge and is therefore legally insufficient: 

I had not solicited Comies ioner  Kiesling's 
attendance or comments at the Conunittee 
meeting W that any other 
Senator invited her to epeak on the b i l l .  
[ernphade supplied] 

m, e.s., Giesekp v. Gr-, 418 So.2d 1055, 57 (Fla. 4th DCA 
1982). 

APPENDIX A 
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There are numerous caees in which extra-judicial occurrences 
involving Judges and attorneya have resulted in disqualification of 
the  judge. For example, a judgela tirade about a lawyer'a failure 
to support that  judge fo r  other judicial positions was held to 
merit disqualification in m t t  v. G r v ,  429 So.2d 393 
(Fla. 3rd DCR 1983). Again in Town renter of felamorada. v, 
pverbv, 592 So.2d 774 ( F l a .  3rd DCA 19921, an extrajudicial diapute 
which began at a bar luncheon at which an attorney offended the 
judge by announcing his intent to sue the judges of that circuit 
warranted disqualification. 

However, upon careful reflection, I conclude that even under 
the more stringent atandard applicable to judges, the  so-called 
"strained relations" cases are distinguishable from this matter. 
As a r e s u l t ,  I f u r t h e r  conclude t h a t  the post-meeting encounter 
does not  constitute just cause for disqualification on the grounds 
of bias, prejudice o f  interest. Section 120.71, Fla. Stat.; Rule 
25-21.004, F l a .  Admin. Code. 

The difference between t h i s  case and those just cited is that 
there is nothing wrang with an attorney choosing n o t  to support a 
judge €OK a different judicial position. Therefore, being on the 
receiving end of a tirade about it may cau%e legitimate concern 
that the judge is prejudiced. Likewise, suing the judges in the 
c i r c u i t  is not improper, and the fact t h a t  a judge was offended by 
it may r e f l ec t  prejudice against the  attorney fo r  his having sued 
the judge and the judge's eolleaguea. 

In c o n t r a s t ,  an attorney that makes a atatement that  he knows 
to be false or with reckless disregard as to its t r u t h  a f  falsity 
"concerning the . . . integrity of a judge . , violates Rule 4 -  
6 . 2  of the Florida Bar'a Code of Attorney Conduct. This is true 
whether or not the staternenta are mads extra-judicially. &g, 
F l o r b  Bar v, St-, 1 8 6  S 0 . 2 8  499 {Fla. 1966) (disparaging and 
unfair coments about a local judge made by attorney during radio 
program which judge had no opportunity to rebut required that 
attorney make a public apology). 

'men though the  disqualification of judges is arguably not a 
standard which m8t be met, -, 8 ~ ~ f a ,  consideration of that 
more stringent standard adds by that etringency to the canfidence 
with which these lS8Ues are addressed here pursuant to Section 
120.71 and Rule 25-21.004. 



ORDER NO. PSC-95-1438-FOF-WS 
DOCKETS NOS. 950495-WS, 93088O-WS, 920199-WS 
PAGE 2 7  

ORDER NO. PSC-95-1199-PCO-WS 
DOCKETS NOS. 920199-WS,  93088O*WS, 950495-WS 
PAGE 9 

The Florida Supreme Cour t  expounded at length on the issue of 

So.2d 686 ( F l a .  1973). In that came, the attorney filed a 
memorandum in federal court which claimed that: 

The state trial judge avoided the performance 
of h i s  sworn duty. . . . A product of [the 
proseeutoriall  system who works close with 
Sheriffe and who muat depend on p o l i t i c a l  
support and re-election to the bench is not 
going to do justice. 

recklea81y impugning the  integrity of judges in Ia rP: Shim& , 284 

The D i s t r i c t  Court judge concluded that this language waa: 

A scurrilous attack upon members of the  state 
judiciary, completely unwarranted by the 
record before it. 

284 So.2d 686. 

The Florida Supreme Cour t  then noted the  following: 

Nothing is more sacred to man and 
particularly, to a member of t h e  judiciary, 
than his integrity. Once the integrity of a 
judge is in doubt, the efficacy of h i s  
decisions are ( a i c )  likely to be questioned. . . . While a lawyer as a c i t i z e n  has a r i g h t  
to c r i t i c i z e  such officials publicly, he 
should be cer tain of t h e  merit of his 
complaint:, uae appropriate language, and avoid 
petty criticisms, fo r  unrestrained and 
intemperate statements tend to lessen public 
confidence in our legal system. 

284 So.2d 6 8 8 - 9 .  

Several statements of Mr. Tworney, at page 31, lines 23-25 and 
page 32, lines 1-20, recklessly impugned my integrity. For 
example, on page 32 of t h e  transcript beginning at line 19, Mr. 
Tworney states: 

The $150 is a acafe tactic, it's dishonest, 
it's not true. You shouldn't be sucked in by 
this. 

APPENDIX A 

003 1 2 2  
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This hardly comports with either the requirements of Rule 4 - 8 . 2  or 
Phirnek. The point is not that an attorney may not disagree, but 
t h a t  the disagreement could have been accomplished without 
violating these precepte, jus t  a6 my testimony waa accomplished 
without personally abusing anyone else. 

As stated by the Court in w: 
, Judges are subject  to fair criticism. The 

attorney is bound to use restraint. H i s  
statements must be prudent, not rash, 
irresponsible, and without foundation. 

The petitioners' own characterization of the post-meeting 
encounter confirms that these concerns, rather than  any substantive 
issue involving the c l i e n t s  or their cages, were the  subject of the 
encounter: 

Commissioner Kiesling berated Mike TWomey for 
calling her a vliarn and publicly threatened 
to "get him" with "every legal means at her 
d i sposa l"  
Baain. [emphasis supplied] 

Unlike the "strained relations" cases, petitioners cannot deduce 
prejudice from this encounter because, given t h e  attorney's 
misconduct, it would be proper fo r  the remonstrance and warning to 
be given at the hearins , should the same conduct occur there. In 
contrast ,  it obviously would not be any more proper for the judge 
in to lambaste the attorney at the hearing for h i s  
failure to support her fo r  other judicial positions than it was to 
do so extra-judicially. 

Finally, as to th ia  iseue, ehowing anger and diapleaaure has 
not been found to be a j u s t  cause fo r  disqualification if caused by 
the misbehavior of the defendant himself, let  alone that of him 
attorney : 

For a trial judge to indicate anger and 
displeasure in a direct criminal contempt 
proceeding in which t h e  defendant waa found 
guilty does not in and of itself indicate that  
t h e  trial judge is prejudiced against the 
defendant. The record in this case reflecra 
that if the t r ia l  judge was angry and 
displeased, it was caused by the  defendant's 
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conduct. Further, there ie nothing in the 
record to reflect any prejudice of t h e  trial 
judge during the . . . later proceedings. ~ 

sev , 415 So.2d 1351 (Fla. l e t  DCA 1982). Similarly, 
in Q a W a  v '  v. Stat:a, Sta 619 So.2d 23 (Fla. 4th DCA 19931, rev., 
6 2 9  So.2d 134 ( F l a .  19931, the cour t  found t@J the judge's remark 
calling defendant an "obstinate jerk" did not require 
disqualification where defendant persisted in engaging in 
argumentative exchanges with the judge. The Hame i s  true of this 
case as well. 

c - 
Sect ion  120.71, Florida Statutes, requires that a petition be 

filed within a reasonable time prior to the proceeding. There are 
no rules or case law defining "prior to the proceeding. Rule 25 - 
5.108 of the Model Rules requires a petition to be filed 5 day8 
prior to f i n a l  hearing. The final proceeding in Docket No. 920199- 
WS was held November 6 through 11, 1992, prior to my appointment to 
the  Commission. A decision on remand was made on September 12, 
1995, before the  filing of the aubject  petition. The subsequent 
decision of the Comiss ion  on August 12, 1995, was not a separate 
or new proceeding, and the decision scheduled f o r  September 2 6 ,  
1995, is merely the conclusion of t h e  deliberations from September 
12, 1995. Therefore, the petition a8 applied to Docket No. 920199- 
WS ia untimely as it was filed after the final hearing. Even if it 
were not untimely, petitioners have clearly waived their right to 
seek recusal in thi: case by filing after the subsequent Agenda 
Conference decision. 

The f i n a l  hearing in Docket No. 930880-WS wa8 held on April 
14, 1994. The cafie i e  currently pending on appeal. On August 29, 
1995, the Conunis~ion requeeted t h e  appellate court  to relinquish 
jurisdiction in order to allow the Cormnission to re-open the record 
for  the purpoee of conforming the Comission's decieion on appeal 
to t h e  appellate court's opinion in Commission Docket No. 920199- 
WS. If jurisdiction is relinquished, the Commission will not 
conduct a new proceeding. The f u l l  Cornisdon will merely be 

'On September 12, 1995, at the beginning of argument at the 
Agenda Conference, attorney for the petitioners did state that he 
would be filing a petition fo r  recueal. He did not  make an oral  
motion f o r  recusal or 8eek a continuance based on his imminent 
motion. Comissioner Kfeslfng made no comments on the motion. 
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taking limited evidence to amplify the trial record. Therefore, 
t h e  petition ia untimely having been filed after the final hearing, 
inappropriate to the extent the appellate court has jUri8dfCtiOn 
over t h e  case, and unfounded ae to any future amplification of the 
record. 

In the  third case in which petitioners aeek recusal, Docket 
No. 950945-WS,  the final hearing has not occurred. However, 
petitioners knew that  thia Commissioner was assigned as prehearing 
officer a3 early as July 24 ,  1995, when counsel for  petitioners 
filed a repeat  for f u l l  conmission review of Procedural Order PSC- 
95-08290-PCO-WS. Also at that time, counsel fo r  petitioners k n e w  
or should have known the dates s e t  for numerous c-.'zomer service 
hearings, as well ae those fo r  agenda conferences on such matters 
as the setting of i n t e r i m  rates. Counsel f o r  petitioners has 
requested other commissioners to order Comias ioner  Kiesling 
recused at two of the public hearings held on September 14, and 
September 2 0 ,  1995, where no decisions are made by the Comiss ion ,  
where counsel f o r  petitioners d i d  not allege any further bias or 
prejudice has occurred, and where those hearings were scheduled 
prior to the filing of t h e  petition. In f a c t ,  it was the 
scheduling of these hearings to which petitioners objected in their 
July 24 ,  1995 motion for  f u l l  commission review of that procedural 
order. 

The nature of the operation of the Comission constituted with 
five members is significantly different from the operation of the  
circuit or county courte and even different from the operation of 
the Division of Administrative Hearings where such courta have a 
pool of judge8 or hearing officers frm which to draw. Unlike the 
recusal of a Commissioner, the recueal of one judge among a pool of 
judges may be accomplished without a significant danger of 
permitting the intended or unintended manipulation of the decision- 
making proces~.'~ It ie disruptive of the orderly process of t h e  
Comission,  particularly when proceeding to hearing with a l l  five 
comissionera in their quaei-legislative role of rate making," to 
f a i l  to bring the matter of recusal to the attention af the 
Commission at the earliest practical moment. 

"In -, -, at 927-828,  the Florida Supreme 
Court held that it would have been improper for the judge to 
disqualify himeelf based on a legally inauff icient pleading. This 
decision has higher aignificance in view of my responsibilities as 
a part of thie collective agency head. Bav, m. 

lephpne Co. v. Maya, 3 4 5  So.2d 6 4 8  (Fla. 19771, at 
6 5 4  (the fixing of rates is not a judic ia l  function). 

APPENDIX A 

0 0 3 1 2 5  3451 



ORDER NO. PSC-95-1438-FOF-WS 
DOCKETS NOS. 950495-WS, 930880-WS,  920199-WS 
PAGE 31 

ORDER NO. PSC-95-1199-PCO-WS 
DOCKETS NOS. 920igg-ws, 93oa8o-ws, 950495-WS 
PAGE 13 

Further, petitioners are customer intervenors to this rate 
proceeding. Counsel f o r  petitioners knew or should have known that 
t h e  full c o m i s s i o n  would be asaigned to hear Docket No. 950495-WS. 
Therefore, counsel for petitionere knew or ahould have known prior 
to representing h i s  cliente that  this c m i s e i o n e r  would be hearing 

cour t  held that ordinarily a party may not bring an attorney into 
a case after it has been assigned to a judge and then move to 
disqualify on the  ground0 of bias against t h e  attorney. So here, 
where Rule 25-22.039, Florida Administrative Code, provides that an 
intervenor takes the caae as he finds it, where counsel for 
petitioners k n e w  of h i s  belief o f  bias prior to representing 
petitioners in this cause, and where counsel had an opportunity to 
raise t h i s  issue at least upon their f i r s t  filings in this c a ~ e ,  
petitioners have waived the ir  right to seek recusal. 

this case. In d s v -, s!&!za, t he  

As discussed above, the standards relied on by petitioners are 
inapposite. Applying applicable standards, the petition is 
concluaory, untimely and is not  legally sufficient to support 
disqualification. Based on the foregoing, I hereby decline to 
withdraw f r o m  the proceeding. 

By ORDER of Comiss ione r  Diane K. Kiesling, a8 Prehearing 
Officer, this day of ,-a, n. 

iner 
DIANE K. KIESLING, Comiss ione r  and 
Prehearing Officer 

Tl;is is a facsimile copy. A signed 
copy of t h e  order may be obtained by 
calling 1-904-413-6770. 

APPENDIX A 
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REVIEW 

The Florida Public Service C m i s s i o n  ie required by Section 
120.59 ( 4 1 ,  Florida Statutes, to notify parties of any 
administrative hearing 01: judicial review of Comission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, aa 
well a8 t h e  procedures and time limits that apply. This notice 
should not be construed to mean all requests for  an administrative 
hearing or judicial review will be granted or result in the rel ief  
sought. 

Further review of this interlocutory order shall be pursuant 
to Rule 25-21.004, Florida Administrative Code. 

003 I 2 7  3453 
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In Re: Application for rate ) DOCKET NO. 920199-WS 
increase in Brevard, ) ORDER NO. PSC-95-1199-PCO-WS 
Charlotte/Lee, C i t r u s ,  Clay, ISSUED: September 2 5 ,  1995 
Duval, Highlands, Lake, Marion, 1 
Martin, Nassau, Orange, Osceola, 1 

Volusia, and Washington Counties 

INC.; Collier County by W C O  

Hernando County by SPRING HILL 
UTILITIES (Deltona) ; and Volusia 

Pasco, Putnam, Semionole, 1 

by SOUTHERN STATES UTILITIES, 1 

SHORES UTILITIES (Deltona) ; 1 

County by DELTONA LAKES 1 
UTILITIES (Deltona) . 1 

) 

1 

In Re: Investigation into the 
appropriate rate structure for 

f o r  all regulated systems i n  
Bradford, Brevard, C i t r u s ,  Clay, 
Collier, Duval, Hernando, 
Highlands, Lake, Lee/Chaxlotte, 
Marion, Martin, Nassau, Orange, 
Osceola, Pasco, Putnam, 
Seminole, St. Johns, St. Lucie, 
Volusia, and Washington 
Counties. 

SOUTHERN STATES UTTLITIES, INC. 

In Re: Application f o r  rate ) DOCKET NO. 950495-WS 
increase and increase in service ) 
availability charges by Southern 1 

Orange-Osceola Utilities, Inc. 1 
States Utilities, Inc. for 1 

in Osceola County, and in I 
Bradford, Brevard, C h a r l a t e ,  1 
C i t r u s ,  Clay, Collier, Puval, 1 
Hernando, Highlands, 1 
Hillsborough, Lake, Lee, Marion, 1 
Martin, Nassau, Orange, Osceola, 1 
Pasco, Polk, Putnam, Seminole, ) 
St. Johns, St. Lucie, Volusia, 1 
and Washington Counties. 1 

\ 

This cause comes on for consideration on a Verified petition 
to Disaualifv or. In The Alternat  ive, Tn Absta in (petition) with 
accompanying affidavits which was filed on September 13, 1 9 9 5 ,  I . - by _.-... r .71 -’‘. . -  
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Citrus County, t h e  Sugar Mill Woods C i v i c  Association, I n c . ,  and 
t h e  Spring Hill Civic Association, Inc, (Petitioners), in those of 
the above dockets in which the aforesaid County and Civic 
Associations are respectively parties .  The petition seeks 
disqualification or abstention from proceeding f u r t h e r  in these 
docketed proceedings based on facts  and law alleged to require that 
r e s u l t ,  This petition post-dated by some six weeks t h e  
commencement of petitioners' participation in Docket No. 950495-WS 
and by two and three years, respectively, t h e  commencement of the 
other two dockets. 

On September 20, 1995, Southern States Utilities, I n c .  
(Utility) , filed a Memorandum In ODD osition To Verified P e t  ition To 

Dis f fua l i fv .  0 r In The Alternative, To Abst a i n  (opposition). The 
Utility's opposition al leged t h a t  t h e  p e t i t i o n  failed to s t a t e  
factual and legal grounds f o r  disqualification. 

Petitioners set out  the f a c t s  relied on most succinctly at 
pages 8-11 of t h e  petition. Therein, reference is made to a March 
7 ,  1995 meeting of t h e  Commerce Committee of t h e  Florida Senate i n  
which Senate B i l l  2 9 8  was heard .  Senate Bill 2 9 8  is descr ibed  a s  
legislation which would have prohibited "uniform rates." 
Testifying in support of the bill were its sponsor, Senator Ginny 
Brown-Waite, Jim Desjardin, a member of t h e  utility committee of a 
petitioner association, and Michael B. Tworney, petitioners' 
attorney. The petifion also references my presence at t h e  meeting 
and testimony about SB 2 9 8 ,  w i t h  specific reference to my concern 
about " t h e  elimination of uniform rates as a ' t oo l '  [ t h e  
commission3 could u s e . "  Petition p .  9 .  The petition further 
describes an incident following the consideration of SB 298 i n  
which I am said to have "loudly, and publicly1' accused petitioner 
attorney Michael B. Twomey of calling me a "liar" during his 
committee testimony on SB 2 9 8  and threatening to "ge t  him" with 
every legal means at my disposal if the alleged behavior occurred 
again. The recitation by petitioner of t h e  facts  concludes w i t h  
summaries of t h e  affidavits of Mr. Desjardin, Mr. Twomey and 
Senator Brown-Waite. These affidavits are said to verify t h a t ,  
based on my testimony re: SB 2 9 8  and t h e  post-meeting incident 
described above, petitioners have a well-founded belief that, 
absent my disqualification, they will be unable to obtain fair and 
impartial adjudication in t h e  dockets at i m u e ,  a l l  of which 
concern the application of uniform rates to those they represent. 

003 I 2 9  345c 
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DISCUSSION 

 ADD^^ cable Stbndard 8 

Between pages 2 and 7 of the petition, petitioners set  o u t  
extensive citations of legal authority in support of t h e i r  t heo ry  
t h a t  disqualification is required. However, as noted by t h e  
Utility, significant portions of the authority relied on by 
petitioners have been repealed or superseded. Repealed provisions 
include Rule 1.432, Florida Rules of Civil Procedure,’ and the 
Canons of t h e  prior Code of Judicial Conduct.’ Moreover I 
petitioners‘ conclusion t h a t  it] he standard to be used in 
disqualifying an individual serving as an agency head is t h e  same 
as the  standard used in disqualifying a judge. . , I 4  is no longer 
correct. The case t h a t  conclusion r e l i ed  on, City of Tal 1 ahassee 
v. Florida Public Service Commission, 441 So.2d 620 ( F l a .  14831, 

w ’  , 6 3 4  So.2d m V has been superseded by %Bank & T r u s t  Co D a r w  , Le 1s 
672 (Fla. 1st DCA 1994). Therein, t h e  Court s t a t e d :  

The 1983 Florida Legislature deleted t h e  
phrase “or other  causes for which a judge may 
be recused” from section 120.71, Flo r ida  
Statutes, so w e  must assume t h a t  the statute 
was intended to have a different meaning after 
i t s  amendment [citation omitted]. Thus,  while 
a moving par ty  may sti l l  disqualify an agency 
head upon a proper showing of “just cause” 
under section 120.71, the standards f o r  
disqualifying an agency head differ from the 
standards for disqualifying a judge. This 
change gives recognition to t h e  fact  that 
agency heads have significantly different 
functions and duties than do judges. Were we 
to give  eection 120.71 t h e  Bame meaning as 

allahassee V. 
, t h e  1983 

that given it in City of T 
Florida Public Service Commission 
amendment to section 120.71 would serve no 
purpose whatsoever. 

Bay Ban k, S m r a ,  at 6 7 8 - 9 .  

o r i d a  Bar Re : Amendment to Rules of Jud i c i a l  
, 609 So.2d 4 6 5  ( F l a .  1992). Administrat i o n  

lm, The FI 

2&g, In re: Code of Jud i c i a l  Conduct, 6 4 3  So.2d 1037 ( F l a .  
1994). 
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Thus, t h e  standards that are directly applicable to this 
matter include Section 120.71, Florida Statutes, as construed by 
the Court in 3av Bank, and Rule 2 5 - 2 1 , 0 0 4 ,  Florida Administrative 
Code, promulgated by the Commission. Section 120.71, Florida 
S t a t u t e s ,  s t a t e s  in p e r t i n e n t  part that: 

(1) . . any individual serving alone 
or w i t h  others as an agency fiead may be 
disqualified from serving in an agency 
proceeding for bias, prejudice, or interest 
when any party to the agency proceeding shows 
j u s t  cause by a suggestion filed w i t h i n  a 
reasonable period of time prior to the agency 
proceeding. 

Rule 25-21.004, in t u r n  states, in pertinent p a r t :  

(1) A commissioner may be disqualified 
from hearing or deciding any matter where it 
can be shown t h a t  t h e  commissioner has a bias 
or a prejudice f o r  or against any party to the 
proceeding or a financial interest in its 
outcome. 

( 3 )  A petition f o r  disqualification of a 
commissioner shall s t a t e  t h e  grounds f o r  
disqualification and shall allege f a c t s  
supportive of those grounds. 

- O t h e r  s ta tu tes  which bear on t h e s e  matters include Section 
350.04112) (g) and Section 3 5 0 . 0 5 ,  Florida S t a t u t e s ,  which speak to 
the professional conduct of commissioners and the independent, 
objective and non-partisan manner in which they  are to perform 
t h e i r  duties. The rest of the authority cited by petitioner, 
whether repealed or superseded, is not  directly applicable or 
controlling. 

Accordingly, t h e  limitation of a judge to the bare 
determination of legal sufficiency in considering a 
disqualification motion,3 and the prohibition against his passing 
on the t r u t h  of the facts  alleged are not controlling e i t h e r ,  in light of gav Bank, in an agency head’s consideration of a 

3&g, b . ~ . ,  Bundv v .  Rudd , 366 So.2d 4 4 0  (Fla. 1978) i 
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disqualification motion.4 With a l l  of t h e  foregoing in mind, I 
will apply the assertions in the petition to the applicable 
standards to test whether t h e  petition states a legally sufficient 
Itjust cause" r e q u i r i n g  disqualification. 

P- rka q& the March 7 ,  1 9 9 5 ,  Senate C orrrmeree Co m i t t e s  Metti nq 

Based on the petition and accompanying affidavits, 1 conclude 
that my testimony at t h e  committee meeting does not constitute j u s t  
cause f o r  disqualification. There is not a single fact presented 
relevant to the actual testimony -I pyesented which demonstrates it 
to be beyond the  t tdiscussion of the administration of justice" 
exDlicitlv DCT mitted by t h e  very judicial canon, formerly Canon 
4 ( B )  of t h e  Code of Judicial Conduct, relied upon by petitioners. 
That canon, even though relevant to the stricter standard 
applicable to judges, allows those judges, and therefore, 2 
fortiori, an agency head: 

[Tlo appear at a public hearing before an 
executive or legislative body or official on 
matters concerning t h e  law, t h e  l e g a l  system, 
and the  administration of justice, and [to] 
otherwise consult w i t h  an  executive or 
legislative body or official, but only on 
matters concerning the administration of 
justice . 5  

As to whether my testimony was limited to discussing the 
administration of j u s t i c e ,  the petition o f f e r s  no facts  whatsoever, 
but only a legal conclusion unsupported by f a c t s :  

'Because this motion can be disposed of based only on the 
f a c t s  alleged in the petition, the more stringent standards are 
applied here in .  

'The repealed canon is quoted herein because petitioners rely 
on it. However, it should be noted that the revised canon, 
although somewhat changed, retains t h e  ability of agency heads to 
d i s c u s s  w i t h  legislative bodies matters on the law, t h e  legal 
system or the administration of justice. &g, Canon 4 ( C ) ,  Code of 
Judicial Conduct. 
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She was c l e a r l y  engaging in consulting with a 
legislative body, but on matters t h a t  c lear ly  
could not be characterized ae “only concerning 
the administration of justice, I‘ 

Petition, p .  11. 

* 
However, only a single word of my testimony is cited by 

petitioners, the  word “ t o o l , ”  cited at page 9 of t h e  petition. The 
sentence of testimony containing t h a t  word appears at page 15 of 
t h e  transcript:6 

in We would urge you not to take away pne tool  

requlators to deal with the  significant water 
problems t h a t  are coming. [emphasis supplied] 

wr t oo l  chest that  allows u s as economic 

This testimony is demonstrably aimed at the  administration of 
j u s t i c e  i n  t h e  context of the Commission’s economic regulation of 
water resources. It does not speak at all to the application or 
non-application of uniform rates to any specific ratepayers or to 
litigation concerning any ratepayers, including petitioners. 
Moreover, t h e  listener reaction reflected an understanding of t h e  
limited scope of the testimony: 

Wnidentified Speaker: So, in o the r  words, 
unified rates is t h e  commission policy where 
the commission thinks it‘s a good policy, and 
is not t h e i r  policy where they don’t think 
i t ‘s  a good policy. 

Co~rmi8sioamr Ximaling: That’s right. It’s 
one form of ratemaking that we view as part of 
our arsenal. 

Transcript, p.  2 5 .  

The fact  t h a t  petitioners t o o k  it differently and had the 
feeling or perception t h a t  the testimony was directed toward 
supporting the imposition of uniform rates on them is of no moment. 

f That feeling or perception is not a “ f a c t . ”  m, e.s., C i t y  o 

6Petitioners quotation should have referenced t h e  tape or a 
transcript of the Committee Meeting, a copy of which is a t tached .  
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palatka v. Freder ick, 174 So. 8 2 6 ,  828  ( F l a .  1937). If there was 
anything about petitioners' cases t h a t  was impermissibly addressed 
in the testimony i t  should have been c i t e d  as constituting a fact 
in support of j u s t  cause for disqualification. Conversely, where 
only the  single word " tool t8  was cited, and the  context of t h e  
testimony containing t h a t  word did not concern the imposition of 
uniform rates on specific ratepayers, let alone petitioners, or 
litigation involving petitioners, no fact has been adduced 
demonstrating t h e  testimony to be other  than a n e u t r a l  discussion 
about t h e  administration of jus t i ce .  The testimony cited above 
specifically allowed fox the possibility that a given application 
of uniform rates might be found to be 4tbad,i' a determination which 
was in t h e  Court's jurisdiction as to petitioners, t h e  
Commission's. Moreover, concern t h a t  t h e  testimony was presented 
"forcefully" assumes t h a t  discussions which are forceful cannot be 
limited to t h e  administration of j u s t i c e .  These assumptions and 
conclusions are arrived at: 

. . . from a tone of voice or a manner which 
[is] conceived to be indicative of bias or 
prejudice against t h e  parties i n  t h e  case. 

As such, t h e y  are not f a c t s  indicating a j us t  cause for 
disqualification under Section 120.71, Florida Statutes, f o r  bias, 
prejudice or interest .  C i t v  nf P alatka, s w r a .  To conclude 
otherwise would result in a ban on t h e  ability of commissioners t o  
respond t o  t h e  invitations of legislators to address such matters.' 
T h a t  result would be i n i m i c a l  to the administration of justice 
which is the very subject of the  judicial conduct canon petitioners 
claim to rely on. 

. 'Petitioner's claim that t h e  testimony was "unsolicited" is 
unsupported because Senator Brown-Waite'8 affidavit is based on a 
lack of knowledge and is therefore legally insufficient: 

I had not solicited Commissioner Kiesling's 
attendance or comments at the Committee 
meeting md not a war% t h a t  any other  
Senator  invited her to speak on the b i l l .  
[emphasis oupp 1 iedl 

&E, .e.q., G ieseke v. Grossma , 418 So.2d 1055, 5 7  ( F l a .  4th DCA 
1982). 
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The P o r t  * Mtetinff Eneounte r 

There are numerous cases in which extra-judicial occurrences 
involving judges and attorneys have resulted in disqualification of 
t h e  judge.a For example, a judge's tirade about a lawyerls failure 
to support t h a t  judge f o r  o ther  judicial positions was he ld  to 
merit disqualification i n  UDem o t t  v. Grossman, 4 2 9  So.2d 393 

&g&y, 5 9 2  So.2d 774 ( F l a .  3rd DCA 19921, an extrajudicial dispute 
which began at a bar luncheon at which an attorney offended the 
judge by announcing his intent to sue t he  judges of t h a t  circuit 
warranted disqualification. 

(Fla. 3rd DCA 1983). Again in Town Center of I sl amor ada, I n c  . v .  

However, upon c a r e f u l  reflection, I conclude t h a t  even under 
t h e  more stringent standard applicable to judges, t h e  so-called 
l lstrained relations" cases are distinguishable from t h i s  matter.  
As a result, I f u r t h e r  conclude t h a t  t h e  post-meeting encounter 
does n o t  constitute jus t  cause f o r  disqualification on the grounds 
of b i a s ,  prejudice  or interest .  Section 120.71, Fla. Stat.; Rule 
25-21.004, F l a .  Admin. Code. 

The difference between t h i s  case and those just cited is t h a t  
there is nothing wrong w i t h  an attorney choosing n o t  to support a 
judge for a different judicial position. Therefore, being on the  
receiving end of a tirade about it may cause legitimate concern 
t h a t  t h e  judge is prejudiced. L i k e w i s e ,  suing the  judges in t h e  
c i r c u i t  is not improper, and the fact that a judge was offended by 
it may reflect prejudice against t h e  attorney for h i s  having sued 
the judge and the judge's colleagues. 

In contrast, an attorney t h a t  makes a statement that he knows 
to be f a l s e  or with reckless disregard as to i ts  t r u t h  or falsity 
"concerning t h e  . . + integrity of a judge . . . I 1  violates Rule 4 -  
8 . 2  of t h e  Florida Bar's Code of Attorney Conduct. This is t r u e  
whether or not t h e  statements are made extra-judicially. &g, 

da B ar v .  S t o k w  , 196 So.2d 499 ( F l a .  1966) (disparaging and 
unfair comments about a local judge made by attorney during radio 
program which judge had no opportunity to rebut required that 
attorney make a public apology). 

*Even though t h e  disqualification of judges is arguably not a 
standard which must be met, Bav Bank, SuDra, consideration of t h a t  
more stringent standard adds by t h a t  stringency to t h e  confidence 
with which these issues are addressed here pursuant to Sect ion 
120.71 and Rule 25-21.004. 

003 135 3462 



The Florida Supreme Court expounded at length on the issue of 
recklessly impugning t h e  integrity of judges in re: Shimek , 2 8 4  
So.2d 6B6 (Fla. 1973). In t h a t  case, the attorney filed a 
memorandum i n  federal cour t  which claimed t h a t :  

The s t a t e  t r i a l  judge avoided t h e  performance 
of his sworn duty. . . .  . A product of [ the  
prosecutorialj system who works close with 
Sheriffs and who must depend on political 
support and re-election to the bench is not 
going to do jus t i ce .  

The District Court judge concluded t h a t  t h i s  language was: 

A scurrilous a t t a c k  upon members of the state 
judiciary, completely unwarranted by the  
record before it. 

2 8 4  So.2d 686. 

The Florida Supreme Court then noted the  following: 

Nothing is more sacred to man and 
particularly, to a member of the judiciary, 
t h a n  his integrity. Once t h e  integrity of a 
judge is in doubt, the efficacy of his 
decisions are (sic) likely to be questioned. 

While a lawyer as a citizen has a right 
to criticize such officials publicly, he 
should  be c e r t a i n  of the merit of h i s  
complaint, w e  appropriate language, and avoid 
petty criticisms, for unrestrained and 
intemperate statements tend to lessen public 
confidence in our  lega l  system. 

. . 

284  S0.2d 6 8 8 - 9 .  

Several statements of Mr. Twomey, at page 31, lines 2 3 - 2 5  and page 32, lines 1-20, recklessly impugned my integrity. For 
example, on page 3 2  of t h e  t r ansc r ip t  beginning at line 19, Mr. 
Twomey states: 

The $150 is a scare tactic, it's dishonest, 
it's not true. You shouldn't be sucked in by 
this. 

'3463 
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This hardly comports with e i t h e r  the requirements of Rule 4 - 8 . 2  or 
Shimek. but 
that t h e  disagreement could have been accomplished without 
violating these precepts, j u s t  as my testimony was accomplished 
without personally abusing anyone else. 

The point is not t h a t  an attorney may not disagree, 

As s t a t e d  by t h e  Court  in Shimek: 

Judges are subject to fair criticism. The 
attorney is bound to use r e s t r a i n t .  His 
statements must be prudent,  not rash,  
irresponsible, and without foundation. 

The petitioners' own characterization of t h e  post-meeting 
encounter confirms t h a t  these concerns, rather than any substantive 
issue involving t h e  clients or their cases, w e r e  the subject of the  
encounter: 

Commissioner Kiesling berated Mike Twomey for 
calling her  a "Liar" and publicly threatened 
to "get  him" w i t h  "every legal means at her 
disposal" i f  t he alleaed beha vior occ u r r e d  
a s a i n .  [emphasis supplied] 

Unlike t h e  " s t r a i n e d  relations" cases, petitioners cannot deduce 
prejudice from this encounter because, given t h e  attorney's 
misconduct, it would be proper f o r  t h e  remonstrance and warning to 
be given j a t  the  hearinq , should the  same conduct occur there. In 
contrast, it obviously would not be any more proper f o r  the judge 

, in McDermott to lambaste t h e  attorney at t h e  hearing f o r  h i s  
failure to support  her for o t h e r  j u d i c i a l  positions than it was to 
do so extra-judicially. 

Finally, as to t h i s  issue, showing anger and displeasure has 
n o t  been found to be a jus t  cause f o r  disqualification if caused by 
the misbehavior of the defendant himself, l e t  alone t h a t  of his 
attorney: 

For a trial judge to indicate anger and 
displeasure in a direct criminal contempt 
proceeding i n  which the defendant was found 
guilty does not in and of i t s e l f  indicate that 
the t r i a l  judge is prejudiced against t h e  
defendant. The record in t h i s  case re f lec ts  
t h a t  i f  the trial judge was angry and 
displeased, it was caused by the defendant's 

003 I 3 7  3464 
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conduct. Further, there is nothing in t h e  
record to re f lec t  any prejudice of the  t r i a l  
judge during t h e  . . . l a t e r  proceedings. 

pemmev v. S t a t e  , 415 So.2d 1351 (Fla. 1st DCA 1982). Similarly, 
in nates v .  State , 619 So.2d 23 (Fla. 4th DCA 19931, ye v. .den i e d ,  
6 2 9  So.2d 134 (Fla. 19431, the court found t h a t  the judge's remark 
calling defendant an "obstinate jerk" did not require 
disqualification where defendant persisted in engaging in 
argumentative exchanges with the  judge. The same is true of t h i s  
case as well. 

Timeliness 

S e c t i o n  120.71, Florida S t a t u t e s ,  requires that a petition be 
filed within a reasonable time p r i o r  to t h e  proceeding. There  are 
no rules or case law defining "prior to the proceeding." Rule 2 5 -  
5.108 of t h e  Model Rules requires a petition t o  be filed 5 days 
prior to final h e a r i n g .  The final proceeding in Docket No. 920199- 
WS was h e l d  November 6 t h r o u g h  11, 1992, prior to my appointment to 
t h e  Commission. A decision on remand was made on September 12, 
1995, before t h e  filing of t h e  subject  petition. The subsequent 
decision of the  Commission on August 12, 1995, was not a separate 
or new proceeding, and t h e  decision scheduled f o r  September 26, 
1995, is merely the  conclusion of the deliberations from September 
12, 1995. Therefore, the  petition as applied to Docket No. 920199- 
WS is untimely as it was filed af te r  the final hearing. Even if it 
were not untimely, petitioners have c lea r ly  waived their right to 
seek recusal  in this case by filing after t h e  subsequent Agenda 
Conference decisionmg 

The final hearing in Docket No. 930880-WS was held  on April 
14, 1994. The case is currently pending on appeal. On August 2 9 ,  
1995, t h e  Commission requested t h e  appellate cour t  to relinquish 
jurisdiction in order to allow t he  Commission to re-open the record 
for the purpose of conforming t h e  Commission's decision on appeal 
to the  appellate court's opinion in Commission Docket No. 920199- 
WS. If jurisdiction is relinquished, the Commission will not 
conduct  a new proceeding. The full Commission will merely be 

'On September 12, 1995, a t  t h e  beginning of argument at t h e  
Agenda Conference, attorney for the petitioners d i d  s t a t e  that he 
would be filing a petition for recusal. He did not make an oral 
motion fox recusal  or seek a continuance based on h i s  imminent 
motion. Commissioner Kiesling made no comments on the  motion. 

003 I38 3465 
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taking limited evidence to amplify the trial record. Therefore, 
the petition is untimely having been filed after the final hearing, 
inappropriate to t h e  extent the appellate cour t  has jurisdiction 
over the case, and unfounded as to any future amplification of t h e  
record.  

In t h e  third case in which petitioners s e e k  recusal, Docket 
No. 950945-WS, t h e  final hearing has not occurred. Howevey, 
petitioners knew t h a t  t h i s  Commissioner was assigned as prehearing 
officer as early as July 2 4 ,  1995, when counsel for petitioners 
filed a request for full commission review of Procedural Order PSC- 
95-08290-PCO-WS. Also at t h a t  time, counsel f o r  petitioners knew 
ox shou ld  have known the dates set for numerous customer service 
hearings ,  as well as those for agenda conferences on such matters 
as the  setting of i n t e r i m  rates. Counsel for petitioners has 
requested o the r  commissioners to order Commissioner Kiesling 
recused at t w o  of the public hearings held on September 14, and 
September 20, 1995, where no decisions are made by the Commission, 
where counsel f o r  petitioners d i d  not allege any f u r t h e r  bias or 
prejudice has occurred, and where those  hearings were scheduled 
prior to t h e  filing of t h e  petition. In fact, it was the  
scheduling of t h e s e  hearings to which petitioners objected i n  t h e i r  
July 2 4 ,  1995 motion for full commission review of t h a t  procedural 
o r d e r .  

The nature of t h e  operation of t h e  Commission constituted w i t h  
five members is significantly different from t h e  operation of t h e  
circuit or county courts and even different from the operation of 
the Division of Administrative Hearings where such cour t s  have a 
pool of judges or hearing officers from which Lo draw. Unlike t h e  
recusal of a Commissioner, t h e  wecusal of one judge among a pool of 
judges may be accomplished without a significant danger of 
permitting t h e  intended or unintended manipulation of the decision- 
making process.” It is disruptive of the orderly process of t h e  
Commission, particularly when proceeding to hearing with a l l  five 
commissioners in their quasi-legislative role of rate making,ll to 
f a i l  to bring the matter of recusal to the attention of the 
Commission at the earlieet practical moment. 

‘‘In Citv  of Palatka I -, at 8 2 7 - 8 2 8 ,  the Flor ida  Supreme 
C o u r t  held  that it would have been improper for the judge to 
disqualify himself based on a legally insufficient pleading. This 
decision has higher significance in v i e w  of my responsibilities as 
a part of t h i s  collective agency head. Bav Bank, Busra. 

ne Co . v.  Mavo , 3 4 5  So.2d 6 4 8  ( F l a .  1977), a t  i t e d  Tele~ho 
654 ( the fixing of rates is not a judicial function). 

003 t 39 3466 



ORDER NO. PSC-95-1199-PCO-WS 
DOCKETS N O S .  920199-WS, 930880-WS, 950495-WS 
PAGE 13 

Further, petitioners are customer intervenors to this rate 
proceeding. Counsel for petitioners knew or should have known that 
the full commission would be assigned to hear Docket No. 950495-WS. 
Therefore, counsel for petitioners knew or should have known prior 
to representing his clients that this commissioner would be hearing 
this case. In Dwn Center of I s lamarua v. 0 verbv, m, the 
Court held  that ordinarily a party may not  bring an attorney into 
a case after it has been assigned to a judge and then move to 
disqualify on the grounds of bias against the attorney. So here, 
where Rule 25-22.039, Florida Administrative Code, provides that an 
intervenor takes the  case as he finds it, where counsel f o r  
petitioners knew of his belief of b i a s  prior to representing 
petitioners in this cause, and where counsel had an opportunity to 
raise this issue at l e a s t  upon their f irs t  f i l i n g s  in t h i s  case, 
petitioners have waived their right to seek recusal. 

CONCLUSION 

A s  discussed above, the standards relied on by petitioners are 
inapposite. Applying applicable standards, t h e  petition is 
conclusory, untimely and is not legally sufficient to support 
disqualification. Based on the foregoing, I hereby decline to 
withdraw from the proceeding. 

By ORDER nf Commissioner Diane K. Kiesling, as Prehearing 
Officer, this 25th day of September , 1995 . 

\ -  

I 

( S E A L )  
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W T I C E  0 F FURTHER PROCEEDINGS OR JUD ICIAL R EVfEW 

The Flo r ida  Public Service Commission is required by Section 
120.59(4), Florida S t a t u t e s ,  to notify parties  of any 
administrative hea r ing  or j u d i c i a l  review of Commission orders t h a t  
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as t h e  procedures and time limits t h a t  apply. This notice 
should n o t  be construed to mean all requests f o r  an administrative 
hearing or judicial review will be granted or result  in t he  relief 
sought. 

F u r t h e r  review of t h i s  interlocutory order shall be pursuant 
to Rule 25-21.004, Florida Administrative Code. 

003 I 4  I 3468 
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(Tape 2 or 3 ,  March 7 ,  

Ecancnic Opportunity.) 

UNIDENTIFIED SPEAKER: 

recoqnized to discuss an explain 

SENATOR 3ROWW-WlITE: 

1 9 ’  ’;, Senate Commerce and 

Senator Brcwn-Wait2 

Senate 3111 298. 

Thank you very much 

you ’re 

Senate Bill 2 9 8  came a h u t  beczuse of the  ?c:bllc 

Service C ~ ~ i s s i m  r c t i en .  

The Public Ssrvice Commission in 1992 went zround 

*L bILe s c z t t  indicating t= custcmers tht ESU,  which is a wzter 

zn2 - i ~ s ~ s w z ~ ~ ~  coinpany, it was seeking a r a t e  incrorsz; that 

the:’ neesee a r a t =  increase.  The c u s t m e r s  xere t c l c  x h a t  t k e  

ccnceny was zsk lnq  for. The ccnccny originzlly apc l i ec !  far 

sterE-zlone r a t e s .  The p o i n t  et vhlch iz wzs tcker. kzck to 

C ’  Lne ?uSiic Ser-Jice ConTis s io r .  a f t e r  a l l  of  t h e  public 

he.=.rir;qs, CL, L..e Public Service C z n x i s s i o n  decieed the: they were 

gc inq  t3 czmbine 211 of the water  and wzstewater  ccrpznies 

i n t o  a m i f c m  rate. 

Now, what t h i s  meant was t h a t  we had soEe z:a]or 

subsidization- of one utility cus tomer  subsidizing ar,ot?,er 

utility customer, And that might work In t h e  traditlcnal 

electric generating facilities, and c e r t a i n l y  i n  t h e  tzlephone 

business they work. But when you have stand-alone water 

systems which are n o t  interconnected and stand-alone w a t e r  

treatsent systems which axe not interconnected, it doesn’t 

FLORIDA PUBLIC S E W I C E  COKMISSION 
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1 make a whole lot of sense. 

2 Let me just indicate to you that this subsidization 

3 doesn't set real well with people, and one of the reasons 

4 being because they are stand-alone units, if one system goes 

51 down, for example a system in citrus county, the system which 

6! is to the south in Hernando county is not connected in any 

7 way, shape or fo~. So there is not any reason why this 

8 subsidization should take place. There's no benefit being 

91 received. 

10: Additionally -- so t~ey're paying and they don't 
! 
! 

1': even get a backup system. In SSU's case, in Hernando 
I 
I 
Coun~y -- and: have someone here frem citrus county who would 

13 like to speak to yeu -- in Hernando county alone over and 

1 A , 

~I above the cost to operate t~e system, had it been treated as a 

15! , stand-alone system, it was $1.8 million t~at was taken out of 

16:
I 

the county to subsidize other systems. 
I 
I 

17: 
! 

There's some problems with unifo~ rates where 
,. 
I 

18, there's no unifo~ connection with the system. C~stomers who 

19!
I paid significant connection charges to a utility lose the 
I 

20 benefit of the lower monthly rates because they are then 

21 grouped for ratemaking purposes with systems with either lower 

22 initial contributions or no contributions at all. 

23 Additionally, and Chairman, welre talking about 
I 

24 water conservation, if one group of customers receiving one 

25 benefit is subsidizing another group of customers, there'S no 

FLORIDA PUBLIC SERVICE COMMISSION 
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'incentive -here to preserve water. k we a l s o  have those 

concerns. 

~ i m  Desjardin from Citrus County is here. He's from 

Susz.,mill Woods. Their s y s t e n  was negatively lmpactec! a l so .  

And I ' d  like to ask Mr. Desjardin if he would come up. 

VNfPE?lTIFfED SPEAKER: Let's see if there are eny 

questions f o r  you. k e  there any questions for S e n a t s r  

Brown-Yaite at this t h e ?  SeAator Holzendorf. 

SEHATOR BOLZENDORF : Thank Chai,man. 
,- . . 

Hzving several in sy d i s t r i c t ,  and I've n c t  hezrd of 

c i ;  L r r , ~  c m p l z i n t  -- Senctor Brsm-Wlte,  vhat ge!?erzted t h i s ?  

Is t h e r e  scme specific ?rchlex t h a t  is h e i q  czused by t h i s ,  

o r  I s  it j u s t  hzppening i n  t b l s  s?ecif lc  are3  End should we be 

d o i n g  this statewide, o r  is i= r e s t r i c t e d  t o  a l o c a l  2re.z cnd 

cculd be dcne t h a t  way? 

SENATOR BROWN-WXTEI:  I n  t h i s  pzr=icular case, 

S e n a t o r  B o l z e n d o r f ,  it wes t h e  SS'J r a t e  case which was before 

the Tublic Service Commission. They were known fcr -- they 

applied f o r  stand-alone r a t e s ,  and it wzs t h e  Public Service 

Comnission that decided that they were going to lump them a l l  

i n t o  a statewide rate f o r  uniform treatrnent of a l l - o f  t h e  

water and wastewater systems. 

C. 

One of the  problems with this is first of a l l  t h e  

public wasn't notified. You canlt go back and remedy that, 

but this whole issue is currently in court. But more 

FLORIDA PUBLIC SERVICE COMMISSION 
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importantly is the  fact t h a t  there's ~ 1 0  benefit derived, and 

certainly we're no t  encouraging water conservation if this 

subsidization is t a k i n g  plnce. 

cost of the w a t e r  production in your erea, =ken you really 

eion't  have E relationship to any conservation goals  t k a t  we, 

E S  a state, or t h e  counties may be setting U p .  

If you're n o t  paying tae true 

So t c  answer your v e s t i o n ,  it was statewide.  There 

were some winners End some l o s e r s ,  quite  henes t ly .  4 c t  if we 

c a n t i m e  t h i s ,  even those areas that, quote ,  "running frcm 

this" =lay Se losers in t h e  futzre.  These a r e  stand-alcne 

systezs.  They a r e  n o r  interconnected. 

SEXATOR HOLZENDORF: Khzt will this do to "Le r z t e  

of t h c s e  systsas if we were to t r k e  up this >ill? hi-zt would 

it do tc t he  custcner rates? 

SENATOR BROWN-WBITE: This isn't retroective so it 

wcn't I=lpact t h e  -- it will n o t  h p a c t  t h e  d e c i s i o n  t h z t  

carrently is before the C o u r t s .  And o n e  of t he  a t to rzeys ,  I 

think,  from the Attorney General's o f f i c e  is here to q e a k  to 

that. 

UNIDENTIFIED SpE3LBER: Thank you, ?!!. C h a i n a n ,  

Senator Brown-Walte, t o  follow a1cr.g with Senator 

Holzendorf's question, I can understand how the winners would 

be upset with having to pay some subsidy here, but I'm also 

told that were it n o t  for the subs idy ,  some of those payers 

who are now paying about $30 a month, would have t o  begin 

FLORIDA PUELIC SfR'JfCE C O m f S S I O N  
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S e n a t o r ,  d i d  you say this issue is 

UNXfDENTIFfED SPEAEER: M a k u G  Somebody Could spec to 

t h a t  because, you know, that's significant. 

UNIDENTIFIED S P U E R :  We have a number of folks 

thrt are going to want t=r come fordard,  Senator Danzer. 

Senator Beard. 

SENITOR BEARD: 

i n  the courts at this time? 

SENITOR BROWN-WAITE: This perticular case t h z t  the 

Public Service Cammission had already ruled on, y e s ,  it is in 

the c o u t s .  This is nct r e t r o z c t l v e .  

VNIDENTIFIED SPEAKER: S2naror Burke. 

SENATOR BERKE: hX!2z's t?,e public golicy rezscp, for 

the les'isl+t3r overr-Aling a d e c i s i o n  by the  Public Service 

Commission? 

SENATOR 3ROWH-WAfTE: S e n a t c r ,  I don't say k e r e  

o v e r r u l i n g  it, I'm saylzg that t h e y  shouldn't do this i n  the 

future 

I t h i n k  if the utility ccmpany said, "Give us 

unifors rates," t h a t  would be one thing. But t h e  Publ ic  

Service Commission took it upon themselves; t h e  constituency 

o u t  there wa5 not prope r ly  notified t h a t  this was going to be 

a rate that they would be raised to. 

hearinqs -- and I attended some of the  public hearings -- they 
were told t h e  rate that the company was asking for and they 

were told t h e  i n t e r i n  rate t h a t  t h e  Public Service Commission 

A t  the public 

FLORIDA PUBLIC SERVICE COMMISSION 

00314.7 3474 



0 ORDER NO. PSC 95-1194-YCO-YS 
DOCKETS .NOS, , 

820199-US, 
930880-WS, 
950495-YS 

PAGE 21 L 

3 

4 

E 
1 

E 

7 

E 

5 

1 c  

1 1  -- 
12 

13 

1: 

15 

17 

i8 

L9 

2 c  

21 

2 2  

23 

2 4  

2 5  

electricty or like telephone lines. Tnere isn't a backup 

there. They re totally stand alone, separate systezs. 

Senator Danzer, d i d  I tnswer your ques t ions?  

UNIDENTIFIED SPEAKER: I just wantad to ask ycu, how 

far would ycu -- how much would you extend t he  l e g i s l a t * r e  

i n t o  maniging t h a t  utility? 

of -- most of us are lucky to get i n t o  t h a t  issue of d i r e c t l y  

I th ink  the  questions cre sort 

t r y i n g  tc l e g i s l a t o  on issues that the  Public Service 

C z m i s s i o n  is disposing of. To do so, we stznd here 

inandated -- I hcc! a phcne n o t e  i n  my own county-1 t h k k  Tom 

s m t ,  they seid wanted area wide service. .,%?e they 5ct  it and 

handling t h z t  -- my mot l l e r l s  phone S i l l  went up $ 3 .  

(Unintelligible) r z t e  2nd have E telephone ccmpany and they 

say you g e t  to t z l k  t3 your son. (Laughter) Seneficirlly to 

that w o u l l  he I (uzlztalligible) and then -- I ' d  ask t h a t  if 

we were sitting freshnans i shcuLd maySe file z b i l l  and say 

we czn't do that. (Unintelligible) 

SENATOR BROKN-WAITE: S e n a t o r ,  there's a little 

difference with telephone rates because,  you know, you call 

t h e  different p l a c e s  and while you may be subsidizing they 

cost you more f o r  calling one arzz, there's a subsidizaticn 

from another ,  but everyone benefits depending on what their 

- 

calling pat terns  are. 

Let me kind of compare this to a legislative 

d e c i s i o n  that all of the professions would pay their o m  way. 

FLORIDA ?UBLIC SEWICE CtrmfSSION 
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If youfll recell, we set a legislative pol icy  that  

a l l  of the  professional r e g u l a t i o n  groups ou t  there, that they 

were going  to be paying t h e i r  own way. 

payinq-their-own-wey systen which had been i n  existence f o r  a 

very lcng time. 

This r e a l l y  isn't a 

I have a hzndout which I t h i n k  (overzalking here) 

will be one of the  people  speaking later, and Senator Dznzer, 

when ycu g e t  the hzndout,  it does have i n  thero the list of 

what the charges would be. And some -- the lcrgest increzses 

a r e  tc i ~ i u s t r i z . l  levelocment parks,  they're mt residentizl. 

So wkzt you have is a Ict of residentiai c'Jst;=ers who 8riz not 

jast szksldizing other residentizl c u s t m e r s ,  there c e  ~ l s o  

some strip shopping c e z t e r s  and arezs such 2s chat. So if you 

were 5 i v e 3  thcse f i p r e s  t h a t  may be t h e  arec t ha t  does, i f m  

1ockiF.G r ' s n  h e r e  but none Gf them e q z l  thzt 3 x 5 .  

USIDENTIFIED SPEAKER: Senatc r  Dudley an& t h e n  

S e n a t x  Mezdaws who has been waiting. 

UNIDENTIFIED SPEAKER: I!!. C h a i n e n ,  since tack 

Shreve is here, he's the Public Counsel, I'd l i k e  to ask him a 

couple of questions on t h i s  issue either now cr when ye se t  

into the testimony. 

ONXDENTfFfED SPEAKER: Why don't w e  ask him to came 

up when we start tak ing  -- 
UNTDENTfFfED SPEAKER: I'd like to ask him some 

questions - 

FLGRIDA PUBLIC SERVICE COKKISSZON 
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UXIDENTIFIED SPEAXER: Okay. Senator  Meadows. 

SEXITOR ME3LDOWS: Yes. I was just thinking,  even 

though they're subsidizlng, you know, to some degree, if we 

t e e  then out i n  indlviduzl units, s tand on their own and 

there are other environmental r e g u l a t i o n s  that come UP, 

wouldn't they experience, you know, a dramatic increzse in 

order to meet those requirements if t hey  re not under t h e  

krge tmbrella? 

SENATOR BROFPN-WAfTE: Senator, that's an excellent 

_cci;lt t h a t  ycu mzke and esch of those e n v i r o m e n t a l  

regulztions esp ly  6cwn t3 tSe lcczl p l m t .  So the pecple  a t  

t h e  l o c z l  level, regardless of whether it is one or' t h e  p l a n t s  

thet is recel*Jing t5e subsidy or q i v i n g  a subsidy, t h a t  would 

be af fec ted  a= the l oca l  level, which is -- those p l a n t s  which 

z r e  better n z i n t e i n e d ,  where people Fay nore money in f c r  the  

inltizl s t a r t - u p  of it 2nd t h e r e  wer2 scme of the o r i g i n a l  

p l a n t s .  As vzricus small developers have gone o u t  cf 

b u s i n e s s ,  SSU has bought up many of these systems, the m a l l  

s y s t e n s  o u t  there. And many of them were n o t  very well 

maintzined. Now,  did those people  have artificially low rates 

Senatzr. &d if DEP f o r  mzny years? Yes, they probably did, 

comes in and imposed new regulations, it 

you need the s t a t e  of the art you wouldn 

it system by system, which at t h i s  point 

will be on a -- if 
t have to comply with 

I can't tell you 

FLORIDA PUBLIC SERVICE C O M I S S I O N  
003 I 5 0  3477 
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didn’t receive the subsidy. 

the regulations we couldn t tell either. 

And I: think until we looked at 

VNZDENTIFIED SPEAKER: I just have a concern about 

that. 

VNfPENTfFIED SOEAXER: We have a n m b e r  of fclks 

come i n  before us t o  testify on the bill. Senator Meadcws 

hopefully that will give  you some more opportunities. - The f irs t  person is Diane Kiesling. Xs. Kiesling. 

COMMfSSfONER KfESLING: Thank you, MY. Chai-Tar., 

senkers of the committee, i ’ m  Diane Kiesling and f’n 2 

C s m i s s l c n e r  on the Public Service Csmnissicn. 

I t5i .zL i n i t i a l l y  I need to clzrify something t h z t  

y e s ,  i n  fact, thzt was 2 czse in 1992 thnt wzs decided i n  1993 

t h a t  of inpcsed uniform rates ,  zinc, t h a t  is the case t h a t  is on 

apcea l .  Foxever, only t v o  C c m i s s i o n e r s  voted on tht czse 

beczuse of a -- scme quirks of  fate t h a t  ende5 up with some 

Ccnmissioners leaving, and as a result t h e  Public Service 

Commission made a dec i s ion  to reopen t h i s  matter and tc do a 

thorough investigation of uniform r a t e s .  

reached its decision to approve u n i f o m  rates  or single tariff 

pricing as it’s more commonly called, for Southern States 

Utilities after months of research and fact-finding, and a 

great deal of i n p u t  from customers who are  the ultimate 

stakeholders in the  d e c i s i o n .  

The Commission 

In the investigation docket we completed l a s t  

mmf 3478 FLORIDA PUBLIC SERVICE C 
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September the Commission held ctlstomer hearings in 11 ci*’ Lies.  

Senator Holzendorf, we h e l d  a hearing i n  Jacksonville, and 

Senator Dudley, we held one i n  Fort Yyers, we h e l d  one in 

Stuart ,  and fc r  t h o s s  of you who resresent the Tampa Bay area, 

we d i d  hold one i n  Temple Terrzce t h c t  cavere2 the Tulpa Bay 

area. We held a hearing f o r  customer t es t im0r .y  i n  Ocala, and 

Sunny Hills 2nd Homosassa Spr ings ,  i n  Brooksville, and 

Deltonz. Senator  Jennings, w e  held one in Crlando, and we 

then held one in Saxasota Ccunty. 

~t each of these cus’czmer meetings there xers 

custoners who testified on e i z h e r  side of the  c n i f e x  r a t e  

Issue. T 5 e  t r a n s c r i ~ ~  cf t h e  czstomer hearings alone is 1,221 

pzges. The Cgxmissicn t h e n  held, five f u l l  days of techniczl 

h e a r i n g s  on r3e  Issue. We h e c 5  from 2 5  expert wiznesses, 

agzin cn 50th sides of t h e  i s sze .  

A f t e r  considering 211 of the evidezce plecec! i n t o  

t he  record, and reviewing briefs t h z t  were filed by all of the  

parties, the Ccmmission voted 3 t o  1 t o  approve the 

continuation of  the statewide uniform rates f3r Southerx 

States Utilities. 

We recognize, and 1’3 sure by o u r  3 to 1 vcte you 

can understand that we recognize t h a t  there are pros and cons 

on either side of this i s sue .  Some of the disadvantages of 

single-tariff pricing are that some customers lose some of the 

benefit of their contributions in a i d  of construction which 

FLORIDA PUBLIC SERVICE COMMISSION 
003 I 5 2  34’19 
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they pay up f r o n t  when they were grouped f o r  r a t ema ing .  

However, this disidvantage is under study and we are still 

looking for ways to mitigate this disadventzge, 

Another diszdvantaqe is joint rates may n o t  reflect 

f a c i l i t y - s p e c i f  ic c o s t .  Also we looked at, as disadvzntzses, 

t h e  possible loss of flexibility t o  deal with cecgrarhic 

cmcerns,  t>e subsidies of cross-facilities based on trectxent 

type, cross-subsidies due to phase of Cevelopment in t h e  

serv ice  area .  And T would a l s o  mention t h a t  we d i d  lock a t  

,he pcssibility ~ r ’  Fulling o u t  scme of the  hi$ cas= treatment 

like r e v e r s e  cszosis from this f c n u L ~ ,  2nd thzc alsc is s t i l l  

ilnder s x E y .  

. .  

ScEe cf :le adv2,ntzges of sin$.le t a r i f f  pricizg are 

thar :  it insulates czstomers from rats shock vhm majcr c a p i t a l  

iarrcve-ent czn be ssread over a l a r g e  customer base. There 

z r e  a l s s  lcwer r z t s  case expenses when systens are cznalned 

fc r  r z t s z z k k s .  Fcr a l a r g e  czmpny  such as SSY =bet n c l d s  a 

nunber cf ssaller fzcilities there’s eccnomies of s c a l e  t h a t  

are passed on to a l l  of the customers. There’s also ease of 

understznding by the customers, reduced frequency of r a t e  case 

filings, and .= p o s s i b l e  lower cost of c a p i t a l  to t h e  e n t i r e  

systen. 

While Southern  States Utilities is the larqest wztor 

and wastewater utility where uniform rates or single-tariff 

pricing has been used, there are approximately 20 other  water 
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utilities in the s t a t e  of Florida L l a t  have uniform rates. 

One utility has  had uniform rates in place f o r  20 years. 

many city and county-owned systems use uniform rates 

currently. Ar,d again, Senator Eolzendorf, T would p c h t  c a t  

one of the significznt cnes is Jacksonville Suburban which has  

a number of s s a l l  systems i n  Duval, Nassau and St. J o b s  

County, none of which a r e  i n t e rcmnec ted ,  and 211 of xhIc5 

have had unifors rates for quite  some time. 

Also 

I t h i n k  setting awzy from the  controversial SSV czse 

fcr a soment, whzz we ct the Commission want ycu,to consieer 

is t k e  Long r m i f i c a t l o n s  to the w a t e r  and wastewater 

-.. ;-E.cstry of t3.e chznges t h a t  cre Frcposed i n  tSis bill. 

Single-terif2 pricing Is carrently utilized tncl in 

p l a c e  i,? 20 ot?.er sta:as i n  the Uni ted  S t a t e s ,  Research shows 

thz: cnly t h e  state of Kalne his cctlzwed t h e  use of t h i s  

,a,-,, pricing mechanism, and tket was quite sone time ago, 

and I yould again i nd ica t e  they're n o t  a g r 0 n . l  state tht hcs 

the problems Florida has. 

c ?;Le  

Presently there are more than 2,000 m a l l  s y s t e m ,  

water and wastewater systems, in Florida. Most of those 

because of environmental regulaticns t ha t  are rtrnning up high 

costs and because of deteriorating infrastructure, are going 

to require some kind of regulatory intervention to c o n t i n u e  to 

provide safe af fordable  service. 

One major contributing factor to their plight is 
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because we have been put in -- w e  built something that may not 

have been intended by the original regulatory scheme, I want 

t o  j u s t  mzke -- I may decide t o  vote with  the PSC,  but I want 

t o  t r y  to figure out whether or not we've gone a 1*&-1 lkl,e t o o  

far and t hen  we've blessed something, or whether we're -- but 
at the o the r  hand, there's a macro analysis Lhat you can make 

where it might be fair to everybody, but then when you - stnrt 

goin$ d c m  to the  community level and doing E micro af iclysls 

it aay be t o t a l l y  unfair. 

e p l t i e s  l i e .  

out where t;e czme frgm and then whether cr n o t  t h i s  syrtewide 

scheze, even thcugh it may 5e wise, it sight be wisa f o r  us to 

hcve 0r.e unl,'om sc5ool district a l l  acrzss F l o r i d a ,  but  its 

h l s t e r y  ;;ouldnft p e n i t  US to do t h a t .  

w h t  about the h i s t c r i c a l  perspective on it. 

I'm t r y i n g  to find where tke  

But  frcm a histcrical point, 1 Want ~2 figure 

So I'm j u s t  zsking 

COMXISSIONER KIESLING: Well, 1'11 be hacl;y t3 give 

you what I can give  you considering f have been on t h e  

t o m i s s i o n  since t h e  December 1973 -- I tPem 1993, ~ ' n  s o r q ,  

I wish it was ' 7 3 .  

But let me a l s o  say that -- l e t  me a150 say, you 

know, we're not asking you to bless a PSC p o s i t i o n .  

if you look at my sign-up card, w e  d i d  n o t  take a position pro 

or eon. 

and we're simply trying to give you information about what 

w i l l  happen as economic regulators if you take one of these 

I think 
i I 

Our view is that we are a branch of t h e  legislature 
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tools away. SO to the  extent that, you know, you view us as 

being opposed to t h i s  bill, I want to c l a r i f y  t h a t .  

happy w i t h  it but we're not  o v e r t l y  standing before you t o  

oppose  it. 

wetre not 

Now, l e t  me get back t o  the history. T 5 e  Scuthern 

StEtes c2se involved 127 systems. None of those systems were 

in a counry that has retained t h e  county option. 

systerns were all in the counties t h a t  have turned regulaticn 

over to the PSC.  

Those 

Ncw, what I can tell you is rhzt in another  case, 

xhich is still penelng, t 3 e  queszion cf how to a p p l y  ancther 

s t a t u t c r g  s e c t i o n  r e l a t h 5  t3 the  interrelationship between 

csu?qties t!!,=t cross ccunty bcmacries is up for cons ide rz t ion ,  

2nd it is In t h a t  case that there  3ay be -- t h a t  t h e  q u e s t i o n  

29 xkzt t3 ~o w i t h  S o u t h e r n  Stetes smzll systems thlcx cre in 

nonjurlsdictionzl counties w i l l  be deternined+ 

So, I heerd the Frernise that underlay yocr  ques t ion  

was the: this somehcw went contrary to the county cpticn, and, 

in fact, o u r  decis ion on uniform rztes would nct -- d i d  no t  

impact any of the ccunties t h a t  hzve reta ined t h a t  opticn. 

UNIDENTXlfED SPEAKER: I understand that. But at 

any day one of those counties can come and say, I 'We want t o  

regulate our own. 'I 

COMMISSIONER AIESLfNG: Yes, they can. 

UNfDENTIFfED SPEAKER: Okay. Well, we s e t  up a 

3485 FLOXIDA PUBLIC SERVICE C O m I S S I O N  
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didn't see you sitting o u t  there when I was asking fo r  

Fz. Shreve to come forward. 

COMMISSIONER KIESLING: No problen. 

SEN~LTOR DWDLEY: I'm still going to request that 

c m e  forvard .  But the thing t h a t  is a little puzzeling t o  

and I'm t r y i n g  to look beyond the  fact t h a t  I represent on, 

he 

me, 

of 

tsro s y s t e m  here in t h e  two county area whose rates would go 

up under 2 stand alone. I ' m  trying t o  look purely at the  

?uk:lic p o l i c y .  

I p e s s  my q u e s t i o n  is -- and 1 j u s t  may have 

sredzta5 -- i n  fzct, I'n su re  t h i s  did pradzta your j o i n i n 5  

c Lhe c=ryission -- h r  since there wzs no clezr statutory 

aQtkcritf1, 2s I understand it -- althoush I guess that's f c r  

t k e  c w r t  LLa decide -- for the  Public Service Commission to do 

z n  a systez-wide rate, p r o h b l y  beczuse t hey  had. never h c a  it 

before. A11 of these compznies used t3 be o m e d  by little 

individuzl developers, in some cases b i g  individual 

develcpers.  And it's a f a i r l y  r e c e n t  advent t h a t  I t h ink  

there's been -- the multiple systen operators t h a t  have c3me 

on line. But  in the  absence of clear statutory authority I 

don't recall the Public Service Commission ever coming here in 

the 12 years I've served here and asking f o r  a u t h o r i t y  to do 

this, so I guess my quest ion has to be kind of hypothetical to 

you, as you read and understand t h e  law, and I've always f e l t  

you had an extraordinarily good legal background in your 

tmYfY9 3486 FLORIDA PWBLIC SZRVICE C 
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21 

previous life -0 at least you had a lot of op in ions  that I 

agreed with, let's put it t h a t  way -- 
COMHfSSIONER RIESLING: Thank you. 

VNXDENTIBIED SPEAKER: -- to put it honestly, okay? 
Wculdn't you th ink  now with hindsight that absent 

c lear  statutory a u t 3 o r  ty, that  this being a new type of 

market condition, tlie Public Service Commission probably ought 

to have sought 5cme guidance and some direction f rom the 

legislzture? 

C0mISSIOHES KXESLING: Well, Senator -- 
VHIDENTZFXZD SPEAKER: That's an unfair quest ion 

but -- 
C O m I S S I O N E R  RIESLING: I'm willing t o  answer it, 

though. 

has  been 

Senatcr, ES I i n d i c a t e e ,  we've had -- the  Ccmsission 

using u n i f o r n  rates i n  this s t a t e  for 2c) years .  The 

Jacksonville Suburban case has had unlforz rates. That went 

up on appeal  but it dienlt go up on the un i fo rn  rate question. 

UNIDENTIFIED SPEAXER: That's a consolidated s y s t m .  

C O ~ I S S I O N E R  KIESLING: It went up on something 

else. 

UNIDENTIFIED SPEAKER: Though, isn't it as far as 

the ownership? I mean didn't -- 
COlQfISSTONER KIESLING: It's no di f f erent  than 

3487 
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middle of 

will pick 

middle of 

that 

23 

(End of Tape 2 of 3 .  Tape 3 Of 3 starts ou t  in the 

a dif ferent  issue, but if you l i s t e n  fur ther  on you 

up Senate Bill 2 9 8  discussion Once more.) 

UXXDENTIFZED SPEAKER: ( D i s c w s i o n  starts i n  t k e  

a response.) So be it. But if we mzke a d e c i s i o n  

ratemaking authority ought t o  be clarified, then 

we ouqht to go that Yay, t o o .  I mean -- 
COHKISSIONER KfESLfHG: I agree. 

UNIDENTI?'IED SPEAKER: By t h e  t h e  tke  First 9CX 

ZInlskes w i t h  the case and t hen  it gets -- this is t h e  t g e  of 

cas.2 xhere the  S q r e z e  C z u r t  might very w e l l  be inclined t o  

acce;:rs juris2icticn on the basis of g r e r t  s tz tewide guklie 

i n t e r = s t  m d  importence,  it may be yezrs befere we know, Now,  

i n  t h e  xecztine -- this will be my last q u e s t i o n  t3 h e r ,  

Y!. Ckzi -nan -- i n  the meantine, a r e  these unizied r e t e s  i n  

effect and being charged ncw or n c t ?  

COMMISSIONER KIESLfHG: Yes. 

UNIDENTIFfED SPEAKER: They a r e .  

COKMISSIONER RIESLING: They are in place .  

being charged -- 
UNIDENTIFIED SPEAKER: So in your handout it's 

Alternate 1 stztewide rates that are being charged in a l l  of 

They I re 

these syste l ls .  

COHMISSIOHER KXESLING: It's not my handout. 

3488 
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UNfDENTfPfED SPEAXEX: 

COMMfSSfONER KfESLING: 

you're referring t o .  

U X Z D U T I F I E D  SPEAXER: 

Brown-Waite. 

C O ~ I S S I O N E X  KIESLIHG: 

oh, 1 beg your  pardon. 

so 1: have no idea what 

That's from Senator 

I can tell you t k a t ,  ycu 

kncw, i n  relationship to specific stand-zlone rates  -- 
VNfDENTfFIED SPEAXER: Fell, this says $ 5  f c r  the 

- . *  
bzse -- 

COKMISSTONER KIESLING: Yes. 

VNIDENTfFfED S P W E R :  -- facility char;@ k a l l  of 

these s y s t m s  End 2 gellonage cherqe of $1.19, which f 

zsstme -- 
CO3MISSIONER XIESLING: 

cost incex pass  thrccgks -- 
UNIDENTIFIED S P m E R :  

pay ing  t h a t  ncw? 

C O N I S S I O N E R  KIESLING: 

residential customer. 

UNIDENTIFIED SPEAKER: 

are excluded from the -- there's 
stand-alone r a t e s ?  

COHMISSIOHER ZCfESLING: 

received notice. 

PNSDEHTIPIED SPEAKER; 

It's UP c L3 $ 1 . 2 1  k s e d  

A11 of these systers  a re  

Yes, sir 

md there 

on 

They are .  Every 

s no systsas that 
d? 

no s y s t e a s  that have 

Not were on the list and 

Rre there any of the systems 

FLORIDA PUBLIC SE4VICE C O E I S S I O N '  3489 
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VNfDENTIFfED SPEAXER: Thank you. 

COMMSSSIONER RIESLING: I can give you some 

examples, and let me indicate that under an EPA standrrd of 

affordable rates uses a $30,000 median inccme, a monthly w+ts= 

b i l l  of $50 is considered affordable. And using the  L0,OOo 

gallons a month f o r  SSU under the current unlfcrm rztes, the 

b i l l  is $17.43. Additionzlly, SS'J's monthLy wastewzter b i l l s  

are $34.63. If w e  were to go t o  stand-alone rates, i can give 

you scme examples at the 10,000 czp, Gospel Island v , d ,  Citrus 

Czunty s t m d - a l o n e .  Their montkly w a t e r  biLl just f o r  w a t e r  

wculc! be $ 1 5 3 . 3 5 .  For t h e  Salt Sprinss s y s r e z  in X z i o n  

t h e  wculd 5e $117.53. For the wzstewater Sill at 

t h e  cz; c f  6,000 qaltons which we have in here, t h e  Chuluota  

systea -- 
VNfDENTIFfED SPEAKER: Thank ycu .  Okey. 

COXMISSIONER KSESLING: -- would be $192 a mcnth. 

SPEAXER: Thank you. 

COPTMISSIONEX KIXSLING: A l l  r i g h t .  

UNIDENTIFIED SPEAKER: I'm sorry t o  be compelled to 

a s k  this, but do I understand that you s e t  rates based on t h e  

a b i l i t y  of the people  to pay? 

C O ~ I S S I O N E R  XIESLING: No, sir. au t  o w  chcrge is 

to ensure safe and reliable service at fair and reasonable 

r a t e s ,  so when terms of rate -- 
UNIDENTfFIED SPEAKER: So why a l l  the consideration 

3491 FLORIDA PUBLIC S I D V I C E  COW-!: 6'6'3"r 6 4  
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about what people ezxn in different areas? 

your ratemaking consideraticn? 

Is that p e r t  of 

CDMKISSIONER KIESLING: No. It is n o t .  What was 

introduced at t h e  investigative docket that wzs on a naticnal 

basis it's viewed that 2 %  is affordcble, and t h a t  we5 t k e  

information that w b s  given to us. 

UNIDENTIFIED SPEAKER: I think she's szying "yes but 

no.  Thank you very much. 

COMMISSIONER KfESLfNG: You nave t o  c o n s i d e r  whether 

the  pecple can pay i:. 

~ I D E N T I S I E D  S P m E B :  Thzr3c ycu ver:J rauc5. Zznes 

Ces j z r d i n .  

m. DESJLZDfN: Gccd afternoon. Xy name is J h  

D e s j a r i i n .  f'n a c a r s - m e r .  I represent t h e  S u g a m l l l  Woods 

C i v i c  Assocletion, t i k i ch  k s  zbcut 2,000 hcnes 2nd 5 S O O  people 

i n  C i t r * z s  Ccunty. We hzve been a c t i v e l y  invclved in r e t e  

casss of t h e  PSC f c r  10, 12 years. 

Of course, whether uni for rn  rates c r e  illegal cr not 

as the statute is now written, we hope to hear 2s scon as a l l  

of the w r i t t e n  and oral arguments have been completed. in the 

cour t .  

I can j u s t  tell you what the impact has been. O u r  

r r t a s  have gone up from around $400 a years t o  $760, somewhere 

like that, with this. We a re  paying somewhere in t h e  

neighborhood of $300 a year subsidy over what our stand-alone 

3492 FLORIZA P U B L I C  SERVICE C D E I I S S X O N  
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osmosis system that gets $916 a year for customer on water and 

2 2 4  f o r  sewer. We have an industrial park t h a t  receives $ 3 8 4 0  

a year suSsidy i n  water. In the seven ins tmces ,  the 

recipients of the  subsidies  receive more subsidy t h t n  their 

operating c o s t s  are, and so we're a f r a i d  unifcrs rates 

discounts t v l o  rather critical things: 

C I X C  or up- f rom money we paid which can prepcy for CUI systen 

2nd make a b e t t e r  cne. And the o t h e r  one is the operatkg 

costs. so those t i l o  t h i n g s  hzve had a big h F c c t .  

And who is receiving them? We have a reverse 

One is the u p - f r m t  

T h e r e  are o the r  ways cf acing it. TSe Public 

Ser-Jice C s w i s r i o n  Strf f had something called cap s=znd-zlone 

r z t e s  xhich 2gein created a cash reserve t o  hzndle systezs 

thzc hzd a c r i t i c a l  problern either throuqh EPA or somethin5 

kzcpener! ta t 5 e l r  systen,  and what cap stand-.=lone rates, the 

i q z c t  on o u r  rates would be 5 or 1 0 %  a yezr,  and ir,stecd of 

close to 100%. 

So there are other  schemes that crn be used t o  cover  

I might  say that Gospel lsland is nearby f o r  t h e  Fublic good. 

where I live and that's eight customers, and t h e i r  w e l l  had 

collapsed, So if you amortized the fixing of that over e i g h t  

people ,  sure, they're going to pay $158 a month if you don't 

find some way of spreading that around. 

So overall when we look at this, there were 8 6  water 

companies, and ten of them p a i d  out t h e  subsidies such as one 

FLORIDA PUBLIC SERVTCE COMXISSfON 3 4 9 3  
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of o u r s ,  but it was 7 4 %  of the people .  And there were 3 8  

sewer companies and 11 of t h e m  paid out  a subsidy such as 

oursI but that was 5 9 %  of the households. So it's a wzy of 

assessing p e c p l e  who zre  unfortunate enough ts be Southern 

S t a t e s  utility customers 2nd spreading it arcund. 

In Citrus County where I live there a r e  7 0  scme 

water companies 2nd Scuther States Utilities owns 11 and we're 

one of t he  11. 

UNIDENTIFfED SPEAKER: Yes, sir. Bave you s o t  5. 

card  in? 

.-. TWOHEY: Yes ,  1 do. Xike T-domey. 

VHXDENTIFX2:D SPEAXER: E.?. Tdomey c3me on up.  

.W. TWOHEY: Th2r.k you, Mr. Chairmen. Senztors 

R m e  is Xika Tdoney. i'z appezring on behzlf of Sgrizg E l l 1  

Civic Xsscc ia t ion ,  fzc. which is an associaticn with 

Z p p r o x i s a t e L y  1500 faxilies in Kernando Countli, constityents 

of Senz to r  Brctsn-Waite, who generally represent the h t e r e s t  

of sane 24,000 cther families served by SSU, Southern Stztes, 

i n  Hernando County. 

Sena to r  Hargrett (ph), you only g o t  part of t h e  

story on what t h e  problem is here. You asked about the right 

of counties to elect to govern their own water and sewer 

r a t e s .  And part of t h e  problem here is that as Commissioner 

Kiesling t o l d  you, Hernando Ceunty bailed ou t  

they got h i t  with these uniform rates they're 

opted o u t  after 

talking about. 

FLORIDA PUBLIC SERVICE COMMISSION; ' 349~: 
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If youlll look at the f i rs t  page of the handout -- 
this is my handout -- the first page you’ll see why Hernzndo 

County opted out, which is t h e i r  r i g h t  under the s t a t u t e .  

the very t c p  highlighted line on the sheet, first  pzge, Spring 

Hill Utilities, t h e i r  costs to provide service -- their ctm 
c o s t  of service is an assisted revenue requirezent c o l u m  

which shows t h a t  t h e i r  cost o f  getting senice,,including a l l  

of L i e  things Commissioner Kiesling told you ?.bout t3 Include 

econcnies cf scale, rate”i=‘zse e q e n s e  and so forth is 

$ 3 . 7 4 9  million. 

A t  

- 

N C K ,  what t h e  FSC has done i n  crder to achieve the 

ability to mike c t h e r  people’s rites  less, t h c t  is f o r c e  these 

f c l k s  to ~ e y  szbsidies to subsidize t h e  rates for peocle whose 

rztes wculd otherd’ise be larger, they tacked cn $1.164 million 

ar.2 they  aade t h o s e  F e c p l e  pey z l x o s t  $ 3  nillion a yecr .  Now 

t h e  $1.164 milllcn is subsidy pure and simple. It’s not 

related t3 a n y t h i n g  that t h e  people in S p r i n g  Xi11 zre going 

to receive i n  the terns of service. 

Consequen t ly ,  Hernando County deci~ed they didn’t 

want any part of this what amounts t o  r e p l a t c r y  spcialiss. 

They opted o u t ,  Senators. They opted out pursuant t o  Chzpter 
L 

3 6 7  and decided to do it themselves. 

flowt what Commissioner Kiesling only alluded to 

partially is that they, the PSC, are entertaining a pmceeding 

now at t h e  behest of Southern States to decide whether o r  not 

FLORIDA PUBLIC SERVICE COMMISSION 3495 
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they can force Hernando County back i n t o  PSC fold 

involuntarily and it d o e s n ' t  just address the r i g h t  of 

Hernindo County to stay out. 

r i g h t  of t h e  power t o  bring back Hillsborough County, 211 

Tampa folks, and take t h e  right of the Hillsborough County 

C o m i s s i c n  away and give it to the PSC so they can slzp on 

these subsidies. Scrasotz County and Polk County, fa the  

rest of the senators it potentially affects t h e  right of any 

ccunty i n  t h i s  s t a t e  to regu la te  -- aeversely affects t h e  

r i g k t  or' any couz t j r  to requlzte their own utilities. 

They are addressing up front the  

N C X ,  C c m i s s i o n e r  X l e s l h g  seld to you thar: t h i s  

b i l l  voulc! p r c h i b i t  m i f c n  rates, 

if you read t h e  bill SB 2 9 8 ,  it dcesn't even mention u i f o n  

The fact of t5e m a t t e r  is 

r a t e s .  Whzt it tries to stop is the subsidies in the sens2 

t h c t  you c a n ' t  l e t  the PSC -- o r  the PSC can't chzrge any 

cxstomer Cor e p e n s e s  not inc-zrre? in proviCing then with 

service, nor can they give them rates t h a t  includes the return 

on investment where that  propexy  is not used and useful  i n  

providing them service. 

all of these systems a r e  not interconnected, they are  n o t  

connected by p i p e .  The investzent, the plant investsent in 

one system cannot c o n s t a n t l y  be used to serve another. 

And as the Senator told you, because 

NCW, she gave you examples of -- Commissioner 
Kiesling gave you examples of some 2 0  states where they have 

uniform r a t e s .  Our investigation showed that  most of  those 

' 3486  FLORIDA PUBLIC SERVICE COKHI 
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undue discrimination in subsidies. 

Ergo, there were no subsidies OK only minimal ,  not 

That's not a prgblern here. 

NOW, the bot tom line is that you're going to hear 

about c o n s e r v a t i o n .  

on page -- if you'll l o o k  on Page 5 of 15 i n  the second part 

cf your ,",andout, and t h e  numbers are in the upper r ight -hend 

cclumn, and look at the c e n t e r  t o p  system, C-osDel Islznd 

E s t a t e s .  

FSC, the u t i l i t y  h2.s used throughcut. 

these four peccle cf G o s p e l  Island w i ! . l  be Fzy ing  i n  t h e  

neighbcrkood of $150 per  month fclr a water  and sewer system. 

As M r .  Desjardin t o l d  you, if you'll look 

Khat they've given you is a scare tactic t h z t  the 

They've said tz you 

It's not true because they have used a calculation based upon 

t h e  ccr,smptim of  10,000 gzllons of water.  

t h e  p z q ~  I just shoxed you,  t h e  pecple  of Gospel Island i n  

fact use under 5 8 0 0  gallons per a c n t h ,  therefore, t h e  rate 

they would pay under their own stand-zlcne rates wculd be 

dramatically smaller, 

d i s h o n e s t ,  it's n o t  true. 

~f yoclll l o o k  at 

The $150 is a scere tactic, it's 

You shouldn't be sucked i n  by this. 

Very q u i c k l y ,  if you'll t u r l i  to the same e x h i b i t ,  

Page 13 of 15, it shows you one of the disparities that exist, 

Mr. Chairman. 

The Sugarmill Woods people are i n  the lower 

right-hand c o r n e r ,  and the line that shows -- the third line 

FLORIDA PUBLIC SERVICE COEMISSfON 

0 0 3  J 70 
34"" ul 



m
 

m
 



ORDER NO. PSC 95- 1199-PCO-WS 
DGZKETS NOS . *  

3 4  

920199-US, 
930080-WS, 
050495-US 

PAGE 45 

I! 

1: 

1; 

1: 

It 

1: 

I€ 

15 

2C 

21 

22 

23 

24 

2 5  

1 would u r g e  your support of this bill to p r o t e c t  

no t  only t h e  people on that first page you see there, but 

everybody above the lower yellow l i n e  is being hurt. The same 

with L I e  water. This thing can flip on those of you t h a t  have 

c o n s t i t u e n t s  whose systems might be purchased by SSU, so I 

would uzge a favorable consideration of t k e  bill. Thank you. 

Thank you. Any questions, VNfDENTfFIEO SPE31KER: 

gentlemen? Thank you very much. 

m. TWOMEY: Yes, si r .  Senator Jennings.  

SENATOR BROWN-WIITE: M r .  C h a i n a n ,  we do have some 

f believe I will TI) t h e  bill today. additional speakers here .  

I w i l l  Le bringing it bzck. I t h i n k  we need t o  do scme wcrk 

on the bill* But as far as hcw f a r  some or' the o t h e r  spezkers 

have tra'Jeled -- 
UNIDENTIFIED SPEIIKER: I don't have any -- 
SENATOR BROWN-WAITE: -- befcre we do T? t h e  bill, I 

wculd like t o  herr Jack Shreve. 

UXIDENTTFIED SPEAKER: That will be fine, Senator 

Srown-Walte. I wzs looking at t h e  other cards I hzve, and 

there's nobody else that has traveled t h a t  isn't up f iere on a 

regular b a s i s .  

SENATOR BROWN-FJAITE: Right. If we could,  it was 

such short notice f o r  the bill to be here -- the  constituents 

in the counties we're not aware of it or f could assure you 

that they would have been here. 

FLORIDA PUBLIC SERVICE COlQ~mjy 2 
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I S S a  3: Should this docket be closed? 

RECOMMENDATION: NO. (PELLEGRINI) 

STAFF ANALYSIS: This docket should remain open for the purposes of 
completing the rate case. The matters in issue in this 
recommendation are procedural and are not in any way dispositive of 
this docket. 
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In Re Application for rate increase h 

Highlands, Lake, Marion, M h n ,  Nassau, 
orange, 0scso1~ Paseo, Rrmam. Seminole, 
Volusiq UKI Washington Counties by 

1 

1 
1 
1 

SOUTHERN S T A E S  U T I U T I E S .  HC.; 
CoIlitr Counry by MARC0 SHORES UIILITES ) 
(Dcltona); Hernando County by SPRING HlLL ) 
UTILITES (Dcltona), and Volusia County by ) 
DELTONA LAKES U T L I T E S  (Dehorn) 1 

Brcvard, C h a r l o n h ,  Citrus, Clay, Duval, 1 DOCKET NO. 920199-WS 

In re Investigation Into the 
Appropriate Rate Srructure for 
SOUTHERN STATES L J r I U T E S ,  M C  
for all Regulated Systems in 
Bradford, Brcvard, Citms, Clay 
Collier, D u ~ d ,  Hernando. 
Highlands, Lakc, LedCharlotte, 
Mario& Manin, Nassau, Orange, 
Pasco, Putnam, Seminole. St. 
Johns, St. Lucie. Volusia, and 
Washington Counties 

DOCKET NO. 930880-WS 

Application for rate increase for Orange- 
Usccola Utilities. Inc in Osceola County. 

1 
) 

and in Bradford, Brevard, Charlone, CiIrUS, Clay, ) 
* Collier, Duval, Hghtands, U t .  Let, Marion, ) 
c ' >+anin, ~assau, orange. O S C ~ O I ~  P-,  urna am, 

1 I *  -/h%nole, Si. Johns, St .  Luck, Volusia, and 
1 - :* \yashington Counties, by Southem States 

1: Utilities. Inc. 1 

-. 

, 
. : . I  
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CMC Asscrcjstion JIIE., a~ 1 pSrry $0 NOS. 93088bWS md 950495-WS, by M d  through 

their undersignad counsel, move to dqualify fublic Senice Commissioner Diane K. €&sling 

fom procctding furrhcr in the *bovcdcsaibcd manas, pursuant to Fla.R.Civ.P. 1.432 , S d o n  

38.10, Fhida Sntutcs, md U t  25-21.004, Florida AdrainisaatiVt W e ,  md u p O u n d 5 ,  mte: 

1. The Sugarmill Woods Civic M a t i o n ,  lac. arid h e  SPriag fw1 Civic 

Association, lac. (collectively rtfmd to LS %e -om”) fear that Commissioner Kiesling 

will not hear proceedings in the rbovcdescrikd dockas with rn opar mind. Tbt -om 

fear t h a ~  Commissioner Kitsling is biased in favor of Southern SMCS Utilities, Inc. (“SSV’) in all 

threc dockets (“SSV’) and that she is biased in favor of the uniform rare structure SSU is seeking 

to have nrsraincd in Docker No 920199-WS and imposed in Docker No. 950495-WS. The 

Associations fear thai Commissioner Kitsling has demonstrated her bias publicly by m m g  in 

inappropriate political activiry promoting the uniform rate Ptructurc to SSU’s advantage and the 

Associations’ disadvantage, while two of t he  above-sryttd dockets were either nil1 pending at the 

Pubtic Service Commission (“PSC”) or on judicial review. Lastly, he &sociatiom fear rhar 

Commissioner Kitsling m o i  panicipate in my of rhc above-styled dockets with an open mind 

and in a fair and impartial manner b#aust she has publicIy reproached and hatad the 

kmciations’ counscI, M~chel B. Twemcy, in a manner clearly Nidencing mpmpt, disdarq 

impatience and a lack of counesy to raid w d  and in I mannu dcmonsvaring an 

unprofessional and total lack of judicial taapetsmmt on the pan of the commissioner. 
, - 

2. in Mablishing a Code of Ethics for Public (Ifficers md Employees, the Florida 

Legislature has sated that it “is tssCntial to the proper conduct and oyerstion of govmvnmr that 

2 
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public o f i d s  k independent and h p d d  . . ." &g S d o n  1 12.31 I ( ] ) ,  nonda Srarutes. The 

l~gjslature funher states 'rhat public offictrs . . . are agents of the p p l e  and hold their pitions 

for the bcnefit of the public. , . . Such o e w s  and mployots are bund to observe, in their 

omcial acts, the highen stmdatds of ethics =&stat with this Code [code of Erhics] . . . 

rcgardlcss of persollaf considerstions. m g n b g  thot promohg the public interest and 

maintaining the rrspacr of the pwple m their govaMlent must be of foranon wnm." S d o n  

1 12.3 1 1 IS), Florida Sramtcs. 

3.  Public S m i c c  Commissionas arc b u n d  by the standards of wnducl contained in 

Chapter 350, Florida Sratutes. Thoa standards state tfiar a commissiona may not conduct 

himself in an unprofessional manner at any time during the performance of his official duties. 

Section 3 5 0 . 0 4 1 [ 2 ~ ) ,  Florida Statutes. Moreom, the oath of ofice of a Public Service 

Commissioner requires commissioners to faitfitly worm their duties indepmdtntly, obj~~tivtly 

and in a nonpartisan manner. Section 350.05, Florida Statutes. 

Public Service Commissioners are dso bound, as "agency heads", by the 4. 

previsions of Section 120.71, Florida Statutes, which states, in relevant pan: 

120.71 Disqudlutioa of agene pcnonae1.- 
(1) Nonvithstandmg the provisions of s. 112.3143, my individual 
b g  done or with others as an agency bend may bt disq&ed 
fiom Khing in M agency proceeding for bias, prejudice, or h m n  
when my party to the agmq p r d g  shows j u s  wsc by a 
suggestion 614 within a renxrnable period of time pior IO the 
rgcncy Procesding. 

Administrative Code, providcs hat a Commissioner may k disq&td fom hearing or deddmg 

3 
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any matter where it an be shown hat  h e  commissioner has a bias or prjudice for or ngainn any 

party to the p r o d i n g  or a h d a i  intertn in its outmme- 

6. The Suprune Coun of Ronda adopted the "Code of Judicial Condua," It 

provides rhe following: 

Anyone, whether or not a lawyer, who is M oEm of 8 J u d i d  
syyrtem performing j u d d  functions, iaduding an of6cu such as a 
refcret in bankruptcy, 
magistrate, is a judge for &e purpose of rhis d e .  

master, murt wmmissioner, or 

C a n w  1 of the Judicial Code sta~cs that an independent and honorable judiciary is 

indispensable to JUStiCC in our mchy and provides that a judge observe bigh 

aandards of condua x, that the integrity and independence of the judiciary may be 

preserved 

Canon 7(.44) provides that a judge should rtspea and eornpIy m'th Ihe law and 

conduct himself a1 all times in a m e r  that promotes public confidence in the 

integrity and ofthc judiciary. 

Canon 1(3) nates that a judge should not allow his ptrMnal relationsfiips to 

influence his judicial conduct or judgment, should not lend the prestige of his of6ce 

to advance the private imerests of others, and should not voluntarily tinify as a 

character wimess ' 

' The Commentary i o  this Chon  m e s .  

.- 

Public conlidcncc in the judiciary is eroded by htsponsiblc or 
improper conduct by judges. A judge must avoid all impropriety 
and a p p w a n ~ e  of hpropriety. He mua expect to bc the arbjttr o f  
constant public m h y .  He mu9 therefore accept rtnrktions on 

4 
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Canon 3(A)( 1) states that a judge ’should bc unwaybd by panisan interests, 

public damor, or fear of crkkkm” 

!&QJ 3(A)(3) provides that a ‘‘judge should bt -, dihficd,  and puneous 

to litigants, jurors, Witmsses, and others with d o m  be deals iP his &chI 

capacity. . . .n 

3(A)(4) sta~cs lhal a wdgc &odd . . . ndha initiate nor k d t r  F pang 

or other communications wnctming a pending or impding proceeding. 

3(.4){6) directs that: 

(6) A judge should &stain from D U ~  lis corn en1 about a pmding or 
impending proemding in any count, and shouId rquirc similar 
abstention on the pan of C O U ~  pcrsomcl subjca to his direction 
and control Tiis substetion does not prohibit judges from making 
public SratementS in the course of their 05cial duries or 600s 

explaining for public infomtion the procedures of rhc cuun 

3(C)( 1 )  addresses !he disqualifidon ofjudges and provides: 

( 1 )  Ajudgc should disqualify himself in a proceding in which his 
impaniality might reasonabiy be questioned. including but not 
limiied to instances where: 

(a) he has a pcrsonal bias or prjudict concerning a 
parry, or perxrnal knowledge of disputed evidtntiary 
facts eoncrming t he  procteding; 

his mduct tha~ might be v i 4  as burdcnsomc by &hc ordinary 
Ciriztn and should do XI b d y  and willingly. 

7frt testimony of a judge as a charaaer witness injtcts rhc 
prenigt of his 06ce h o  the proceeding in which he tenifits and 
m y  be misunderstood 10 bt M oEcial tcs t imod This canon, 
however, docs not afford him a privilege againn rtnifylng in 
rcsponsc to m oEcial wummons. 
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4 provides that: 

A judge, wbject to tbe proper perfonnan~ of hiis judicial dudes, 
may engage in the fouowlng qussi-judidal acrjGGes, if in doing w 
he does not ws doubt on his cap& to decide h p b d l g  my 
issue that may m e  before him: 

B. He may a p  af. a public hearing before m extartive or 
kgislativt M y  or of6cid on 
syncm, and the adminiffration of justice, rad be may ohenvise 
conwlr with an mecurive or Icgirlativc body or official. but only on 
marten co the administration of i&. 

t0n-g the law, t he  legal 

Canon 7 Rates that a judge should refrain from golitical activity inappropriate to 
his judicial ofice and speeifidly 4a1c5: 

4 A judge should not engage in any other political activity 
except on behalf of measures to improw the law, the legal rysfem, 
or the  administration ofjustice. 

7. The Supreme Coun of Florida has held: 

Prjudice of a judge is a delicate quenian Io raise, but when raised 
as a bar to rhc trial of a CBUSC, if predicated on pounds 

odicum of rcaso n, the judge against whom r a i d  should be 
prompt to recuse himxlf. B o  iudae under an v ~rwmstanccs * 1s 

warranted in si-inhc trial of a cause whose neutralirv i s  
O w e d  Of WCn PUC5&& 

Pekenson v Parks, 140 SO. 459,462 (1932). (Emphasis ~upplicd.) 
c 

8 .  In considaing a motion to disqualify the judge is limited to the k t  detamination 

of legal suBcimcy md may not pass on the tnnh of the fsas alleged. Bundv v. Rudd. 366 Se.2d 

440 (Fla. 1978). The ten for legal d c i m ~ y  is whcthcr the facts alleged would prompt a 

reaxmnablq prudmi ptrson 10 ftar that k mould not gn a fair and impanid trial. A party Mtd not 

6 
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have persod knowicdge of the facts ~t fonh in the motion. u p  v D o u a  ,400 So.2d 553 

p a  la DCA 1982). 

9. Every litigant is enmled to nothing less rhan the mld neutrality of M imparrial 

judge Stateere 1 Davisv Pa& , 194 So. 613 (1939). 

10 The p r d u r e s  and for diqudjjcation of I judge q p l y  to deputy 

mmmissioners for workers' compensation. &wm v. Hug 41 1 S0.2d 266 ls! DCA 1982) 

Mort w e a l l y ,  the Supreme Coun of Florida in €m of Tallatlass# v Florida Public Scniy 

Commission, 441 So.2d 620 ( I  983) found that: 

[tlbe aandard to be used in diqudifying an individual &g 85 an 
agency head is the same as the nandard used in disqualifying a 
judge S.  120.111, Fta.Sru. (1981). 

The As~atjons submit that t h e e  standards, including the interpretive law, mug likcwisc 

apply to Public Senicc Commissioners sining in a judicial or quasi-judicial capacity and a5 

implicitly Eonternplated by virtue of the language chosen in Rule 25-21.004, Fiorida 

Admitiararive Code ' 

25-2 1.004 DisquaIifica~on 

( 1 ) A commissioner may bc disqualified fiom hearing or dtciding 
my matter where it a n  be shown that the commissioner has a bias 
or a prejudice for or 
financial inraen m its outcome. 

my psrty to tht p-g or a 
a 

(3) A petition for d i q d d o n  Of a wmmkiowr shall w e  the 
grounds for airguatiliation and SW dege f*etJ ruppoirivc of 
those gmnds The petition shall be fild with the Division of 
Records and Repwtiag, and where the mrmnissionu declints to 
withdraw from h e  pr- a majonq vote of a quorum of &e,  
full commissio& rbstnt the affected commissioner, shall decide the 
issue of disquddktion. 

7 
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FACTS 
1 1 .  The facts d ied  on by he hssociations for d i s q d i h r i o n  include, but BTC not 

limited to, the foliowing. 

A. As rdmd in the m&d sworn &davits of Smator Ginny Brow- 

Waite, Jim Desjardin, and Michael B. Twomcy. Senate 3ill298, sponrored by 

Senator Brown-Waitt, was heard by the Commacc Comminet of the Florida 

Senate on March 7,1995. SB 298, a topy of which is anached, prohibird any 

water or sewer customer whose rates were set by the PSC 60m including a rtrum 

on invtnmtnr related to p h t ,  orher than cummon plant, not providing Klvice to 

that customer Likewise, SB 298 prohibited ihe inclusion of operating expenses in 

a customers rates, where the expenses, except in the CBSC of common w c s ,  

were no1 directly necessary to the prwision of rhat customer's water or m e r  

senicc In shon. Senator Brown-Waire's bill would have prohibited "unifom 

rates'' of the type imposed by the PSC in Docket No. 920199-W$, which c ~ s t  

was rhcn pending a p p d  in the first Distric! Coun of Appeals. 

B. As dtaed in thc attached aBdavits, Senator Brow-Waite testified 

before the Commerce Commintt in support of her bill. Likewise, Jim Desjztrh a 

resideni of Sugarmill W d s ,  past prcsidmr of the as~tions and m m t  

member of its utility wmminet, at the invitation of Senator Brown-Waite. testified 

m wppn of tttC bill. As noted da, the S u g d  W d 5  Civic Associ*tjog 

Inc. is a pwiy to Docket Nos. 9201W-WS and 9SW95-WS. Michael B Twomey, 

the undersigned, as anomey to rht  Spring Hll Civic Asmciatio~ Inc ~d the 

d 
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invitation of Senator Brown-Waitc. 

C. Also present at the Commerce Committe m#tiag on March 7,1995 were 

Commissioner Diane K. Kiuling md m a o u s  Florida Public Smicc Cormaisaion 

clear and obvious thrun of Commissioner Kiding's &ony was thst &e, and 

the uit ir t  PSC by implicatio~ wert Ldvuse to the *or Brown-Wute's bill and 

the elimination of uniform rates as a "tool" they could u x .  There was no 

resenation on the pan of Senator Brown-Waitt, T I  Desjardin or Mike Twomty 

that Commissioner Kitsling wanid SB 298 "kilhd" in CDmmitftc 

D. Lnmcdiatdy following the consideration of SB 298, Commissiontr Kiesling 

summoned Mjke Twomty to hcr side in the crowed elemtor lobby of the Sena~e 

office Building and, in the presence of some 50 IO 80 persons, including Senator 

Brom-Waiic and ~ v e t a l  of his C O ~ ~ M  cfimls, kgan 20 loudly and publicly 

accuse him of calling her a "liar" on several occasions during his committee 

t-imony on S 3  298. In an extrandy loud and shrill voice and with the attention 

of mryone in the r c a q  Conmissioner fiesling baaid Mike Twomay for calling 

her I "liar" and pubIicly threat& to "gn him" with "way legal meus  at her 

disposal" if the d t g d  behavior -4 again Mike Tworney denies that he 
* 

mr has dIcd Commissioner Kiesling a liar, k dom during the Commeree 

Commintc rneaing. Rather, bc Wevts he was, BS he was ptofcssionally required 

to, oniy vigorously rtprcsamng the ~ I C ~ S I S  of his ctienis More the legislative 

9 
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~ m m i a ~  and doing x), not only at the rquea of his cbulls, but dxr at the 

request of their state mator u well. 

E. 

f t t  humiliared and u n b w s a d  md questions the abiljty of his dmts (the 

Associations) to r&ve a fair md impartial bLaMg Mure Commissioner Kitding 

on my maner relntd IO cither the uniform rate m c t u r e  or SSU, UI advwse pmy, 

As a consequence of the public rebuke by Commissioner Kicshg, Mikc Twomey 

whosc CBSC she Sean4 to havt k n  plteding before the Scnatt COmmEtce 

Cammirite on March 7, 1995. 

F 

Woods Civic AssociaiioQ hc., fears t h  he and his Association cannot receive a 

fair and impanid htaring on uniform rates forn Commissioner Kitsling, who 

decttd TO publicly take the side of the utility before the legislamre on an issue that 

was contested by the Sugarmill Woods Civic hsociation, Inc ai the PSC, the 

Itgidature. and the First District Court of Appcals 

G 

Senator to =me 25,000 C U R O ~ C T S  m o d  by SSU from the Spring Hill systems, 

fears that both she md her Constituents annot receive a fair and imparrjal hearing 

5om Commissioner Kitsling b u  the commissioner improperly i n ~ e r p o d  

herself on one side of a pohkd isme pending More the PSC and the mum 

and becwsc she x1 agpsshly  publicly attacked Mike Twomey in a mannu that 

was discourteous, mdt, impatient and u n d i g d t d ,  and c l d y  unprovoked. 

Senator Srow-Waitc fcan that Commissioner Kcsling's testimony and anack on 

Jim Dcsjardin, as a cunomtr of SSU and a member of the Sugarmill 

Senator finny Brown-Waite, who is a customer of SSU and the state 

P 
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Mike Twomey d u n o m c  a dear wsan view toward SSU and the d o r m  

fates the utility is supporting in Met No. 920199-Ws and requ#ting in h k r i  

No. 950495-WS. She Wcvs Commissioner Kiepling’s attack dunonstrates a 

clear bias *gainst Michael B. Twomey thar will m e  to tbt dcvimmt of his dimits 

and )Ht mImituems. 

G R O W S  FOR DI 501 MJFICAfION 

12. Commissions &ding’s unsolicitd ttstimony &g the defeat of S a o r  Ginny 

Brown-Waite’s SB 298 destroyed any notion of ha jnmaTtidiQ as a commissioner OP the issue of 

uniform rates Her ienimony, which directly opposed the interens of the Associations’ members 

E- expressed by their d e a d  sate repremtative, heir utility committee member and morney, 

suppond thc posirion being taken by Southem Stat= Utilities, lnc. Her public opposition to 

l i t i d  ammc nt “about a Senator Brown-Waiu’s bill was h m s s  ibl+nobtlEal att iwtv and DO 

pending or impending proceeding kfort  any cow” and was in the ~ t u r t  of tenlfyvrg as a 

sharancr witness on behalf of the uniform m e  smcture mccpt .  She w a  clcariy engaging in 

connrltjng with a legislative body, but on mtfm that clcarly could m be charactcrired as “only . 

. . c o n c h n g  the administmtion ofjustice. As m& Commissioner KiesIing’s unsolicited 

testimony before the Florida Saute Commerce Committee clearly and una&poudy Eonstituicd 

“political aerivity inappropriate to [her] judicial fie.” Her passio~tc defense of the &om 

rate R ~ U C ~ L I T C ,  which has since been stricken by the First District COW of ~ppCals, Itavts the 

painfulIy clear impmsion h t  tht *dons’ litigants will get far more %an tbe cold d t y  

of M hpartiaf judge.” C o h & m r  &Sb8’S d o n s  in t a g  against 

Waile’s biIl leave the Associations witfr the fw that she is biastd and partial and that they m o t ,  

. .  .. . .  

- 

Brown- 
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and likely will not. r w i v t  a fair and impnrtirl hearing from her. C o ~ u e n r l y .  h e  should either 

disqualify herxlf from thcsc proceedings or, failing h!, bt m o d  by the other condrsionas. 

13. Commissioner Ki&g’s unwarranted and unprovoked March 7,1995 public 

ittack on the tWociations’ attorney Mke Twomey muses the hsociations fmhcr concun, fa 

Kitsling. While his defense of the M o n s ’  imercst before I t  Icgislarive cornminee m a y  

have b n n  critjd of the PSC, tnty wcre not a dir& ana& on commisaontr &ding. Howcvu, 

even ifthe} were a direct reproach of Commissioner Kitsling, her loud and public reprimand of 

Y 

Mike Twomey kforc dozens of ckkens, including at 1- one Sfate mator and xverd of his 

clients, demonnrattd an unprofessional and unrca~nablc “ftar of criticism” and consrituted 

‘irrtsponsiblc or improper conduct” by a judge. As such, her ~ubkdisp!ay  of anger directed at 

the Associations’ anorneg directly Violaid h e  p m ~ C a n o n  3 d q u i r h g  k a t  a 
3Q (4) 

”judge should be patient, dignified, and c~urteous to litjgants,jurors, witnesses, lawvcrs, and 

others nith whom he deals in his oEcial Eapacity” The Associarions believe and fw hi 

Commissioner Kitsling’s open attack on their m o m q  rcvtals a “ptrxlnal bias or prejudice” on 

her pan a&nn their counscl. and ulrimatcly t h q  that mi&i rcasonably CaJT into question her 

impaniality. Consequently, she should either disqualify bffselfffom thest p r d g s  or, fatling 

CONCLUSION 

14. The lbovc fans m e  concan for tbc iattgrity and i m p d a l t y  of the Public 

Scrvice Commission’s daision proccEa in b k c t  Nos. 920199-WS, 930880-WS, and 950495- 

WS should Commissioner Kitshg p h d p a ~ e  in tktm Such mnccms u&&e the public’s and 
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the Asmciations’ wnfidencc in the regulatory proccss and m o t  be dowed. The p r j u d k  or 

fear of prejudice on the pan of Conunissiona KicsIing has k n  raised and r a i d  with more than 

I ‘moddicum of r w n  Commissioner KitsIing’r ~ I Y  in tbest maner~ has bear quclnioncd 

urd barb shadowed and she, under no CirwnStnnaiSwamntd in sit&lghtht trial ofthtse 

CBUSCS. She should be prompt to m s e  herrelfl 

WHEREFORE, Citrus County, tht Sugarmill W d s  Civic Association, Inc. and the 

Spring Wl Civic PLssOCiatioq Le respeEduuy move Commissioner Dram K. Kiesting to 

diquali5 hasclf from the three bow-described dockets Alternatively, failing Commissioner 

KiesIing’s own disqualification, the Associations would respectfUlly rqutst that the rCmaining full 

Commission remove her purwnt to t he  provisions of Section 120.71, Florida Sratutes, and Rule 

25-2 I OW, Florida Admininmive Code 

RcspectfulIy submitred, 

Anorney for the Sugannill Woods irk 
Aswciatiok Inc. and the S p r i n g d t i v i c  
Associttiok Lnc., and Citrus County 

(904) 421-9530 
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I HEREBY CERTIFY that a m e  anhccuratc copy of the foregoing har betn M s h e d  by 

U.S. Mad, postage, prepaid, this J&& of&$. .lW5 to the following persons 

Brian Armsaong, Esquire 20 North Main S m ,  Suite 460 
G a d  Counsel Brmksville, Florida 32601 
Southern States Utilities, he .  
1 OOO Color Place 
Apopkk Fhnda 32703 

K m c t h  A. H o h q  Esquue 
Rut ledge, Wa. Undmood,  
PumeU & Hoffman, P.A. 

Post m c c  Box 55 I 
Tallahassee, Florida j2302 

Lila A. Jaber, Esquire 
Division of Legal Senices 
Ronda Public Sewkt Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0862 

Harold McLean, Esquire 
Associate Public Counsel 
Offm of the Public Counsel 
do f h e  Florida Legislature 
1 1 1 Wen Madison Street, Suite 8 12 
Tallahassee. Florida 31399-1400 

Larry M. Hag. Esquire 
’ County Atlorney Citms County 

107 Nonh Park Avenue, Suite 8 
Znvuntss, Florida 34450 

Christians T. Moore, Esquire 
hsoociatc General Counsel 
Florida Public ScrVict Conmission 
101 Em G-mcs suet 
Trllahasse, Florida 32399-0850 

Brucc Snow, Esquire 
County Anomcy 
Hemando County 
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State of Florida 
County of h n  

BEFORE ME, ihe undersigned wnhonty, pcrsonrlly J ~ J  Ikjardin, who .ftcr 

king  fim duly s m  deposes and s n ~  h n g  to his PmOrrpI: hiowledge as follows: 

I am Jim Dajudin, of 14 Balm C o w  W&, Homosasq nondq 34446. I am I manbcr 

of the Sugarmill Woods CiVic M a t i o K  hc.. I prst presideat of tbt rsxrciotion rad a member 

dits Utility Committee. I rtridt in Sugarmill Woods and am a wlter md s m t t  customer of 

Southcm Sratts Utilitis, hc.'s (..SSLr*) Sugarmill Woods m e r  and s e w  opuaGons. The 

Sugarmill Woods Civic Association, Inc. i s  a p w  to Florida Public Smicc Commission Docket 

Nos. 920199-WS, 930880-WS and 950495-WS. That dock- directly or implicitly involve 

SSU's approval to charge its customtrs, including those of us at Sugarmill Woods, the &led 

"uniform rate" sb-ucture. The uniform rate smmrc is a simple mst and ra~c r v q i n g  

methodology that charges cusiom#s of non-interconncaed and g e o p p h i d l y  dispased wafer 

and sewer sptcms idrntical wtu and/or stwti M~S wirhout any regard for ttrc mts assmiatcd 

with sewing them The conEept rcquirm SSU's customers at Sugarmill Woodito pay annual 

subsidies, e x d i n g  the costs of our smicc, of ovtf S600,ooO. A uniform m e  spurnre ws 

imposed on I27 SSU mter and sewer systems in Docket No. 9201 W-WS o& tbe objtnions of 

the Supmil l  Woods Civic Asscrcidon, Inc. We apptaled the WIPSC ordcr approving mifonn 

rates to the Firs1 Distria Court of Appeals and oral agumcnts w e  henrd by hi C a w  on 

10. 1995. 

On March 7,1995. Lt the request of  t he  Associations and at the invitation of Scnator Ginny 

Brown-Wake, I spoke in fvor of Senate Bill 298 More the Florida Senate Commerce Committee 

W e  Bill 298 effenively proscribed the uniform rate ccaccpi by prohibiting the PSC 6om 
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including in my cutomer’s mttf or stwer m ~ s  COSU, 0th~~ rhan allocarcd “cI)mon costs’’ that 

m r e  not d i m l y  related to, or n#cseary to, the utility smice  k i n g  providcd to that customer 

Scnator Brom-Waite addrcsstd the Committee and inwoduccd her bill. I spoke in hvor of the 

bill, reciting how uniform mes &rIy f o r d  me and my neighbors. mon of whom me either 

k r s t s  or low-income young &ilks, !a pay rsrgt subsidies to support the uriliry S c T y i ~ s  SSU is 

providing to distant systm. 

Commissioner Diane Kiding rddrcrscd the Commimc m d  spoke foreefuily against 

Senator Brown-Wajtt’s bill and in b o t  of the uniform rate mumre. She dismissed my mncms 

urd spoke on the necessity of retaining uniform r a t s  as a m a s  to athieving agbrdablc mtes and 

for financing large capital consmdon projects without imposing i a t t  shock on the customers 

Mike Twomey, our anomey in Docktt No. 950495-WS and an attorney rrprcsrnung the 

Cims County Board of County Commissioners in Docket No. 9201 99-WS, followed 

Commissioner Kicsling and spoke in favor of Senmor Brown-Waite’s bill He stated that the 

uniform rate concepi unfairly forced a portion of SSU‘s customers to subsidize the utiliry w i c c s  

of other SSU customm and h~ such a praCtict v m  unconstitutional, illegal, urd rtfulted in 

undue rate discrimination 

Immediately fellomng the pramtation of Senate BiIl298 my wife and I went upstairs to 

Scnator Brorm-Waire‘s ofice. When Senaror Brow-Waite and Mike Tmrmj. arrived a 

discussion ensued regarding Commissioner Kiesling publicly amsing Mike Turomcy of d i n g  

ha a liar during the cornminet meeting. and s r ~ u a J  Associdons m m h  wiring to atch an 
.c 

elmtor A m  Commissions Kitrling loudly called #to v.lrkG her side. I did not pcrxmally wimess P 
the Commissioner Kiesling musing Mike Twomcy of calling ha a liar. b u t  if it is v u e  that she 

did, I have p a t  ton- wid rawvations that I and the Sugarmill Wads Civic Association. Inc 

2 

3518 
0 0 3 1 9 1  



DOCKET NO. 950495-WS 
OCTOBER 12, 1995 

AmACHMENT A 
PAGE 19 OF 25 

will be able to nccive a fair and irnmal hearing before Commissiona %ding  while we are 

rcprtscntcd by Mike Twomey in Dwket No. 950495-WS 

1 rm equally fcuful md bnw p v c  fescrrptions r w i n g  Commissioner Kitslkg’s 

impartiality on h e  h u t  of unifom me. fbc Supmil l  Woods Civic Apsocintion, Inc. has 

obiaincd 4 r c v d  of the PSC’s fiaal order imposing uniform ratcI in Docket No. 920199-WS, but 

thc PSC will s o n  Ewridcr how to wmply with the Court’s mandate in that a s c .  Tht PSC staff 

imposed in September, 1993. Given Cornmisrioncr &#ling‘s forceful and mnqdifid suppofi 

for uniform mtdtcs before the Senate Commerce Commit% I am fearful hat she cannoi approach 

the eummr sta5rccommcndation in Docket No. 9201 99-WS with M open mind md afford my 

neighbors and I a ~r and impartial haring. Likewise, 1 am fearful that Commissioner Kitsling’s 

public and political suppon for uniform rata will prcdhde us re iv ing  a h r  and impanid 

heating in Docket No. 950495-WS in which SSU has again sought uniform m c s  norwithswding 

the First Disaict Coun of App4s reversal of that rate mmre in Dmkti No. 9201 99-WS 

Sworn to and subscrikd More me shir f % day of September, 1995, by Jim 
Dcsjardin, who is - perrodly known to mt, ~rJbytdtntifrcltion, and did take an oath. 

3 L W  425345625 n~ 

Notary Public, State of Florida at Large 
My Commission Expirts: 

3 
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AFFIDAVIT FOR VERIFICATION OF DISQUALpICATlOh’ 

State of FIorida 
County of Lton 

BEFORE M& the u n d a s i p d  aurhwity, personally appeared ~ C b a t l  B. Twomey, who 

rAtr being fint duly swru,  depose and say0 recording to his persod h o w l d g c  as follows: 

I am Michael B. Twomey ofRoutt 28, Box 1264, Tdlabasoee, Florida 323 10. I un M 

sfiomcy l i~msed IO p h c c  in the State of Florida md un h e  aomey of r a w d  to the Sup~ni l l  

Woods Civic ,&sociation, Inc. and the Spring Hill Civic Association. Inc. (%e Associations”) in 

one or more of the following mncn before the Florida Public SeMcc Commission: Docket Nos 

920199-WS. 930880-WS, and 950495-WS. Each of t h e e  dockets directly involves Southern 

States Urili~ies, hc. (%SIT‘), the mter and sewer utility swing the m m b m  of the hsociarions, 

and either directly or implicitly involvcs the issue of imposing a s + d M  “uniform rate” mtlure 

on SSU’s customers, including the members of the Associations. T h e  unifom rate smcture is a 

simple cost and rate averaging m&odology that charges customm of non-interwnncntd and 

gcopphieal ly  dispersed water and sewer systems identical water mdlor sewer mi- without any 

regard for the costs associated With sewing them. T h e  concept inhcrenily requires some SSU 

’ customen, including the members o f  the Asso~kfions, to subsidize the UriIiry serVicts of other 

SSU cutomen at levels that art unduly discriminatory. A unifmm rptt smctut WBS imposed on 

127 SSU water and sewer ryfiems in Met NO. 9201 99-WS over $e obj#tions of the 

Associations and With the mncumen~e of SSU. The PSC final order m ia.ppCaltd to he First 

Diswict Coun of Apptals and oral arguments mrt heard by the Coun on January 1 0,15995. 

On March 7,1995, at the requa ofthe Associations and at the invimtion of Senator Gnny 

Brown-Waiie, I spoke in hvor of Senstt Bill 298 kfore the Florida S a t e  Commerce Commin~,  

Senate Bill 298 d d v d y  prohbed the uniform me conEept by probibitkg rhe PSC from 

352s 
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incIuding in my Eustorner’s mter or sewer Tate5 costs, 0 t h  than allocated “common costs” that 

were not directly related to, or to, the Utility service k i n g  providad to that customer. 

Sawor Brom-Waite rddrtssed thc Cornmince md inaodud her bill. Jim DesjPrdin, a p s t  

Prcsidnt of the Sugumill Woods Civic &sacktion, he. urd a m r m k  Of in Utility Commitkc, 

spoke in hvor of the bill, reciting how uniform fattJ &fly f o d  he and his neighhis, most of 

whom wcrt eithcr rdrecs or low-ineorne yomg families, to pay large rubsidier to rupprt rhc 

utiIity s m i e e s  SSU was providing to distant s y n r m ~ .  

Commissioner Diane Kitsling addrcsscd the Committee and spoke forccful?y against 

Senator Brown-Waitt’s bil1 and for the retention of the uniform rate s m ~ n u c  as a n w  roo! 

for the PSC IO have available. She spoke at some length and in such a forKfuI m ~ n e r  that she 

c l d y  annoyed some members of the Committee. 

I followed Commissioner Kitsling and spoke in favor of the bill. I stlted that the d o r m  

a t e  concept unfairly forced a portion of SSU’S C W X O ~ C ~ S  to subsidize the utility strviccs of other 

SSU customers md hi such a practice was unconstitutional, iIlegal, and resulted in undue rate 

disdminarion 

hrncdiattly following the prtstnution of Senate Bill 298, I was standing with S a t o r  

3ronn-Waiie and several Associations m e m h  waiting to Eatch rn elevator when Commissioner 

K i d i n g  loudly dld me to her side. Wen I joined her, she stated in an exmncly loud voice 

that I had timts all4 her I liar” md that “sbt would use evwy legal m m s  available to her 

to stop me i f 1  dled her a liar e n . ”  I denjed having Faled her a liar md a shon discussion 

ensued By this time. the level of Commissioner Kiahg’s voice, her tone and the rmhrre of her 

accusations had caught the attention of virtually everyone ofthe dozms of people in tht Senate 

CWicc Building first floor elevator lobby. Mer a brief exchange in h i c h  I protested my 

2 
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innocence of her charge, Commissioner Kicsling and her entourage of naffpersons dcparicd 

I IWS clearly r)rakm, anbarasd and humiliaid by the experience. N o d I y  reasonably 

"quick on my feet-, I ~ 1 1 s  rcndcrcd v i m l l y  speechless by what I consided a mde, distOUntou5, 

md rhoroughly unprovoked public attack by Commissioner Kieslhg. I fdt the nced to defend 

myself to b t h  Smator Brown-WPitc md my clients, who, fortunately, also qr-4 shock and 

ouobgc at Commissioner Kjding's conduct. 

S i n e  that incident, I haw qudonbd and eont i~ut  to q u d o n  Commissioner Kkling's 

irnwaliry on the ksut of uniform rats ,  wftkh remains a b d y  Eonttned and CI+ticPl issue in  all 

of SSU's pending and impending rate cases. I have mncluded that she is not, and Eannot bc. 

impamal on m issue she so for&lly spoke in hvor o f  before the Senate Commerce Comminee 

Funhennore, 1 fcar h t  the unprovoktd pubiic amck on me on March 7,1995 by Commissioner 

Kicsling rcvcals a saong bias against either me, my clients. ot both, that will preclude my clicnrs 

receiving a fair and Impanial h d n g  before Commissioner Kicsling in Docktr Nos 920199-WS, 

930880-WS and 950495-WS 

FURTEES AFFIANT SAYETh NAUGHT. 

ubscribsd bfore me this / A  day of Septmbtr. 19995, by Michael B. 
known to me, or - by idmtifmtion, and did gkt an oath. 

Notary Public, State of Florida at ~ Z B C  

My Commission Expirts: 
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IT EM-- l'm ClJSTUPm MSIS : 

1 . Cus tomcrs , Avc . No. ----I- 
2! Gallons per  month-------- 
3 .  Net C I K  (Used & Useful)-  
4 .  Rn t e  nasc--fer Custoniec-- 
5 .  Opera t ing  Incorne/yr. . 

G. Operating Bxpensc/yr. --- 
7. Revenuc/yr.  Stand-Alone-- 
8. Suhs idy/yr .  Pay/ (Ibxeivc) 
9. Rcvcnue /yr . Unifomi lin tes 

10. Retiirn on Ratc Ilasc, ( W 3 )  
-72- 

11. CTAC I,cvrll pcr  Systcm, X :': 20% -k* 

1 2 .  t'l.arit:, Used d Useful, :i 100% * 
13- Elaitis , Uscd & I l s s fd  , 9;: 100% 

lOfrX * 
100% 
30% 

GRAND TERRACE 
UI\'JXR SWDt 

66 
5,676 

$ 223  
.s 1,210 * 
$ 130 
$ - . -  205 
$ 335 

1 7 %  * 
100% 
100% 

I r o n  Removal 
at: 100% 

Mangnncse Problem. 
* Note C.MC level, 

* I ron  Problcm--to bc * IIigh Ilnte &=se low 
levcl.  of C U C .  

:': Net CXAC / .Net P l a n t  j.n 
Service supplied with w a t c r  

by Invemess.  
** 'Lowcrnc 

64 
10,556 

$ 6 "  
$ ' 677 * 

72  

102 
4 , 4 7 6  

$ 17 * 
$ 320 
$ 34 

$ 27.2 
(871 
135  
ox 

$ 188 

sx * 
43% 

100% 
* IAIW k v e l  of CMC. 




