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ISDICTT

1. The jurisdiction of this Court is sought pursuant to Rule
9.100(c) (3), Fla.R.App.P., which provides that this Court shall
have the jurisdiction to consider:

{3) A petition for review of non-final administrative
action under the Florida Administrative Procedure Act.

The order! which the Petitioners seek this Court’s review is a
non-final order of the Florida Public Service Commission (“PSC”)
affirming the earlier order? of PSC Commissioner Diane Kiesling
in which she declined to disqualify herself from further
participation in three PSC dockets in which the petitioners are
parties.?® Each of the three dockets were Section 120.57(1),
Florida Statutes proceedings held pursuant to Chapter 120,
Florida Statutes, the Administrative Procedure Act.

FACTS
2. The facts Petitioners rely upon in seeking this Court’s

review of the non-£final agency action of the PSC are as follows:

! order No. PSC-95-1438-FOF-WS, Order Deciding Against

The Discualification Of Commissioner Diane K. Kiesling
In Dockets Nos. 495-WS 30880-WS, and 220199-WS, issued

November 27, 1995. (Appendix, Tab A}

2 order No. PSC-95-1199-PCO-WS, QOrder Declining To Withdraw
From Proceeding, issued September 25, 1995. ({(Appendix, Tab B)

* The Sugarmill Woods Civic Association, Inc., f/n/a the
Cypress and Oaks Villages Association, is a party to all three
dockets. Citrus County is only a party to Docket No. 920193%-WS,
while the Spring Hill Civic Association, Inc. is a party to
Dockets Nos. 930880-WS and 950455-WS.
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A, Southern States Utilities, Inc. {(“SSU”) is a Class A
utility providing water and wastewater service to 152 service
areas in 25 counties. (Appendix, Tab A, Page 2).

B. Docket No. 920199-WS was a SSU rate increase regquest in
numerous Florida counties, including Citrus County. (Appendix,
Tab A, Page 3). The PSC final order issued in Docket No. 920199~
WS granted SSU a so-called “*uniform rate” structure for some 127
of its water and wastewater systems. Petitioners Citrus County
and Sugarmill Woods Civic Asgociation, Inc. unsuccessfully sought
reconsideration of the final rate order from the PSC arguing,
among other things, that the uniform rates were unduly
discriminatory, were not supported by the evidence of record, and
had not been properly noticed.

C. Docket No. 930880-WS involved a PSC investigation into
what was the appropriate rate structure for SSU in numerous
Florida counties. {Appendix, Tab A, Page 3). The central issue
of this docket was whether the so-called “uniform rate” structure
approved by the PSC in Docket No. 920189-WS should be retained or
replaced with some other rate structure. Petitioners Sugarmill
Woods Civic Association, Inc, and the Spring Hill Civic
Assoclation, Inc. argued that uniform rates reguired the payment
of unlawful, unconstitutional and unduly discriminatory rate
subsidies and were, thus, impermigsible. 8SU and the PSC staff
supported the uniform rate structure and urged its retention,

The PSC precluded petitioners arguing the legality of uniform
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rates in this docket and, ultimately, entered a final order
approving the retention of uniform rates.

D. On January 10, 1995, this Court heard lengthy Oral
Arguments on the appeal of Docket No. 3%2019%%-WsS. The sole
subject of the Oral Arguments invelved the legality and
constitutionality of uniform rates, whether the uniform rate
structure had been properly noticed and whether the PSC's
findings of fact in support of uniform rates were supported by
competent, substantial evidence of record.

E. Prior to the beginning of the 1995 Legislative Session,
which began in March, 1995, State Senator Ginny Brown-Waite,
whose senatorial district includes Hernando County and the Spring
Hill community in which Petiticner Spring Hill Civic Association,
Inc. is located, filed Senate Bill 298. Senate Bill 298 provided
that the PSC

...may not include in a customer’'s rates or charges any

operating expenses incurred in the operation of any

property that is part of a water or wastewater system

that is not interconnected with a system providing

utility service to that customer or a return on

investment in property that is part of a water or

wastewater system that is not interconnected with the

system providing utility service to that customer,
notwithstanding any common ownership of the non-
interconnected systems.
Senator Brown-Waite's bill was clearly intended to prohibit the
PSC from approving “uniform rates” of the type that it had
earlier approved in Docket No. 920199-WS. ({(Appendix, Tab B,

Pages 15, 1&).
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F. On March 7, 1995 the Florida Senate Commerce Committee
took up Senator Brown-Waite‘s SB 298. Senator Brown-Waite
testified first in support of her bill and told the Committee
that her bill was necegsgitated by earlier action by the PSC in
approving uniform rates for SSU, which had petitioned for “stand-
alone” rates. (Appendix, Tab B, Page 15, 16). Senator Brown-
Waite testified that uniform rates required “major subsidization
of one utility customer subsidizing another utility customer”,
which in Hernando County [her district] took $1.8 million
annually over and above the cost to operate the system “ocut of
the county to subsidize other systems.” (Appendix, Tab B, Pages
15,16). Senator Brown-Waite stated that under uniform rates
“[clustomers who paid significant comnection charges to a utility
lose the benefit of the lower monthly rates because they are then
grouped for ratemaking purposes with systems with either lower
initial contributions or no contributions at all.” (Appendix,
Tab B, Page 1l6). Senator Brown-Waite testified that uniform
rates took away the incentive to conserve water if one group’s
water rates were subsidized by ancther. (Tab B, Pages 16, 17).
Senator Brown-Waite answered a question about whether stand-alone
rates would result in $150 a month water rates by saying that the
subsidies in the PSC-approved uniform rates did not tend toward
rural areas, but, rather, some “very wealthy areas” benefitted
from them. (Tab B, Page 12).

G. Diane Kiesling, “a Commissioner on the Public Service

5
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Commission” testified after Senator Brown-Waite. She stated that
there was a uniform rate decision entered in 1993, which was on
appeal, but which was decided by only two commissioners.
Commissioner Kiesling added that the PSC (cn a 3-1 vote) reached
its more recent decision to approve uniform rates for SSU after
months of fact-finding and a great deal of input from customers.
(Tab B, Pages 24,25). Commissioner Kiesling discussed some of
the pros and cons of uniform rates, argued that they had been in
use in Florida and other states for some years, and stated that
there were more than 2,000 small water and wastewater systems in
Florida which were going to require “*some kind of regulatory
intervention to continue to provide safe affordable service”
because they were running up high costs “because of environmental
regulations” and “because of deteriorating infrastructure.” She
said that the PSC was concerned about Senator Brown-Waite’s bill
*because it would prohibit us from using single-tariff pricing to
help in the c¢onsolidation of some of these troubled small
systems.” (Tab B, Page 28). She continued, saying

The issue of rate equalization must be addressed by

regulators as an acguisition incentive, and a means to

fully realize the benefits of the larger more viable

utilities. We believe this ratemaking concept is a

powerful economic incentive to encourage consolidation
and restructuring of the water and wastewater industry
in Florida. We would urge you not to take away one
tool in our tool chest that allows us as economic
regulators to deal with the significant water problems
that are coming.

(Tab B, Page 28). (Emphasis supplied).
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Commissioner Kiesling denied that the PSC was taking a “position
pro oi con” on Senator Brown-Waite‘s bill, saying that “we‘re
simply trying to give you information about what will happen as
economic regulators if you take one of these tools away. She
continued denying a partisan view, saying

So to the extent that, you know, you view us as being

opposed to the bill, I want to clarify that. We’'re not

happy with it but we’'re not overtly standing before you

to oppose it.

{Tab B, Page 31) (Emphasis supplied).

When asked by an unidentified Senator, “So in othexr words,
unified rates is the Commission policy where the Commission
thinks it’s a goeod policy, and is not their policy where they
don‘t think it’'s a good policy”, Commissioner Kiesling responded,
“That’s right. It’s one form of ratemaking that we view as part
of our arsenal.”

When the Committee Chair indicated that other persons were
waiting to testify and that he would go on to the next person,
Commissioner Kiesling insisted on continuing to testify so that
she could say what the systems’ “rates would be when they are not
stand-alone.” She said that some rates at 10,000 galleon levels
of consumption would be as high as $155.8% or $117.59 a month for
water alone, or as much as $192 a menth for wastewater at one
gystem without uniform rates. (Tab B, Pages 36,37). In response

to one Senator, she denied that the P3C was setting “rates based
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on the ability of the people to pay”, but said that “you have to
consider whether the people can pay it.” (Tab B, Pages 37, 38).

In response to another Senator’s question, Commissioner
Kiesling stated that counties could still opt-out of PSC
regulation and, thus, escape the uniform rates being imposed.®
(Tab B, Page 31).

H. Mr. James Desjardin testified following Commissionex
Kiesling. He stated that he represented the Petitioner Sugarmill
Woods Civic Association, Inc., which has about 2,000 homes and
5,800 people in Citrus County. He said that his organization had
been active in PSC rate cases for 10, 12 years. Desjardin said
that the impact of uniform rates was that Sugarmill Woods rates
had gone up from around $400 a yvear to $760 a year and that they
were ‘paying somewhere in the neighborhood of $300 a year subsidy
over what our stand-alone rates were.” (Tab B, Page 39).
Desjardin went on to say about the forced rate subsidies
resulting from uniform rates:

and who is receiving them? We have a reverse osmosis
system that gets $916 a year for [sic] on water and 224

¢ This may have been true when she uttered the statement,

but shortly thereafter Commissioner Kiesling and other
commissioners voted to preclude the ability of counties to
statutorily “opt-out” of PSC regulation when multi-county
utilities such as SSU were involved. Effectively, this decision
prevented counties with high subsidy paying systems from opting
out to protect their constituents from the payment of subsidies.
This decision is also on appeal to this court by a number of
affected counties and by Petitiocner Sugarmill Woods Civic
Associlation, Inc., as an amicus. Case No. 395-02935. PSC Docket
No. 930945-WS.
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for sewer. We have an industrial park that receives
$3,840 a year subsidy in water. In the seven instances,
the recipients of the subsidies receive more subsidy
than their operating costs are, and so we’'re afraid
unniform rates discounts two rather critical things: One
is the up-front CIAC or up-front money we paid which
can prepay for our system and make a better one. And
the other one is the operating costs. 8o those two
things have had a big impact.

* w0k

So overall when we look at this, there were 86

water companies, and ten of them paid out the subsidies

such as one of ours, but it was 74% of the pecple. And

there were 38 sewer companies and 11 of them paid out a

subsidy such as ours, but that was 59% of the

households. So its a way of assessing people who are

unfortunate enough to be Scuthern States utility

customers and spreading it around.

(Tab B, Pages 39, 40).

I. Mike Twomey, attorney for the Petitioners here,
testified on behalf of Petitioner, Spring Hill Civic Association,
Inc., which is located in Hernando County and generally
represents the interests of some 24,000 of Senator Brown-Waite’'s
constituents. Twomey testified that Hernando County had opted-
out of PSC regulation because uniform rates forced Spring Hill
customers to pay $1.164 million in subsidies over and above their
ownt costs of service, which already included the benefits of a
large consolidated utility alluded to by Commissioner Kiesling.
Twomey stated that the $1.164 million was * a subsidy pure and
simple” and “not related to anything that the people in Spring

Hill are going to receive in the termg of service.” (Tab B, Page

41). Twomey stated that the PSC was entertaining a SSU petition
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that would force Hernando County and other non-PSC counties back
under the jurisdiction of the PSC so that their constituents
could not escape the payment of uniform rate subsidies. (Tab
B,Page 43). Twomey testified that, contrary to what Commissioner
Kiesling stated, Senator Brown-Waite’'s bill did not prochibit
uniform rates, but, rather, prohibited the PSC from including in
a customer’s rates ‘expenses not incurred in providing them with
service” or a “return on investment where that property is not
used and useful in providing them service.” He added that, as
Senator Brown-Waite had stated, the various SSU systems were not
interconnected by pipe and, thus, could not provide service to
one ancother. (Tab B, Page 43).

In response to Commissioner Kiesling’s statement that some
20 other states had uniform rates, Twomey stated that “{oc]ur
investigation showed that most of those states, if not all of
them, involved rates where there was no difference or a minimal
difference in the cost of providing service. Ergo, there were no
subsidies or only minimal, not undue discrimination in subsidies.
That’'s not a problem here.” (Tab B, Pages 43, 44).

With respect to the potential that Gospel Island and other
customers would have astronomical rates under a stand-alone rate
structure, Twomey testified to the following:

. As Mr. Desjardin tecld you, if you’ll look on page

—— if you’ll lock on Page 5 of 15 in the second part of

yvour handout, and the numbers are in the upper right-

hand column, and look at the center top system, Gospel

Island Estates. What they‘ve given you is a gscare
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tactic that the PSC, the utility has used throughout.
They‘ve said to you these four people of Gospel Island
will be paying in the neighborhood of $150 per month
for a water and sewer system. It’s nc¢ht true because
they have they have used a calculation based upon the
consumption of 10,000 gallons of water. I£ you’ll look
at the page I just showed you, the people of Gospel
Island in fact use under 5800 gallcons per month,
therefore, the rate they would pay under their own
stand-alone rates would be dramatically smaller. The
150 is a r je, it ishonesgt, it‘’s not tr

Y houldn’t be suck in by thisg.
{(Tab B, Page 43) (Emphasis supplied).

Twomey went on to say that uniform rates deprived Mr.
Desjardin, and others like him paying forced subsidies, of the
relatively low water and sewer rates they were entitled to under
Florida law as a result of having paid large “hook-up fees”,
which are similar to down payments on home mortgages. Twomey
said that under uniform rates an industrial park that paid only
$15 in hook-up fees, or contributed property, got the same sewer
rates as Desjardin and his neighbors who had paid in excess of
52,500 up-front in contributed property. (Tab B, Page 44).

Twomey concluded by saying:

This agency is a subordinate agency of the Senate

and the Florida House. They are here to do what vyou

tell them. What they did in this last case is contrary

to the existing laws as we see it, as we know it. The

purpose of this statute, the purpose of thig bill is to

make c¢lear that they can’t do it again.
(Tabb B, Page 44).

Senator Brown-Waite, presumably sensing the defeat of her

bill, then asked that it be temporarily passed. (Tab B, Page

11
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J. According tc the Affidavits of Senator Brown-Waite and
Mike Twomey, Commissicner Kiesling, immediately after the Senate
committee hearing and in a crowded elevator lobby of the Senate,
called Mike Twomey to her side, stuck her finger in his face and,
in an extremely loud voice, stated he had “three times called her
a liar* and that “she would use every means available to her to
stop [him] if {he] ever called her a liar again.” According to
his affidavit, Twomey, who had been invited by Senator Brown-
Waite to support her bill, was concerned by the incident. His
affidavit concluded, stating:

I was c¢learly shaken, embarrassed and humiliated
by the experience. Normally reasconably “quick on my
feet”, I was rendered virtually speechless by what I
considered a rude, discourteocus, and thoroughly
unprovoked public attack by Commissioner XKiesling. I
felt the need to defend myself to both Senator Brown-
Waite and my clients, who, fortunately, also expressed
shock and outrage at Commissioner Kiesling’s conduct.

Since that incident, I have questioned and
continue to question Commissioner Kiesling's
impartiality on the issue of uniform rates, which
remaing a hotly contested and c¢ritical issue in all of
S8U's pending and impending rate cases. I have
concluded that she is not, and cannot be, impartial on
an issue she so forcefully spoke in faver of before the
Senate Commerce Committee. Furthermore, I fear that
the unprovoked attack on me on March 7, 1995 by
Commissioner Kiegling reveals a strong bias against
either me, my clients, or both, that will preclude my
clients receiving a fair and impartial hearing before

® It should be noted that no utility representatives had an

opportunity, or, indeed, the necessity to testify against the
bill.

12
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Commissioner Kiesling in Docket Nos. 920199-WS, 930880-
WS and 950495-WS.

(Tab C, Page 22 of 25).

K. The Affidavit of Senator Ginny Brown-Waite states that
Jim Desjardin and Mike Twomey had spoken in favor of her bill at
her request. With respect to Commigssioner Kiesling’s appearance
at the Senate hearing, Senator Brown-Waite states:

PSC Commissioner Diane XKiegling also addressed the
Committee and spoke forcefully against my bill and in
favor of the uniform rate structure. She dismissed my
concerns and those of my constituents regarding the
unfairness of uniform rates and spoke of the necessity
of retaining uniform rates as a means to achieving
affordable rates and for financing large capital
construction projects without imposing rate shock on

the customers. I _had not solicited Commissioner
Kiesling's attendance or comments at the Committee
meeting and am not aware that any other Senator invited
her to speak on the bill. She wags clearly against my
bill, for uniform rates, and lent both the prestige and
apparent expertise of herself and the PSC to the effort
of killing my bill.

Addressing the “incident” between Commissioner Kiesling and
Mike Twomey following the Committee meeting, Senator Brown-
Waite’s Affidavit continues, saying:

Immediately following the presentation of Senate
Bill 298, Mike Twomey, several of my constituents and I
were waiting to get an elevator to go to my office when
Commissioner Kiesling called Mike Twomey over in a loud
voice and began rudely chastising him for calling her a
liar during the Committee meeting. Commissioner
Kiesling stuck her finger in Mike Twomey'’s face, and
that, combined with her volume, tone of voice and the
shrill nature of her accusations caught the attention
of virtually everyone in that part of the building and
quickly made her confrontation with Twomey the center
and only attraction. Her accusations were
unprofessiocnal of any lawyer, let lone one charged with
being an agency head. Furthermore, her accusations

13
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that Twomey had called her a liar during the Committee
meeting were completely unfounded. Twomey was, in ny
opinion, merely making a strong case for the
elimination of the uniform rate concept and in that
regard was vigorously representing the interests of his
clients and my constituents.

I have great concerns and reservations that I and
my constituents will be able to receive a fair and
impartial hearing before Commissioner Kiesling while we
are represented by Mike Twomey in Docket No. 950455-WS.
I am equally fearful and have grave reservations
regarding Commissioner Kiesling‘s apparent lack of
impartiality on the issue of uniform rates. The
Sugarmill Woods Civic Association, Inc. and Citrus
County have obtained a reversal of the PSC’s final
order imposing uniform rates in Docket No. 920135-WS,
and the PSC will soon consider how to comply with the
Court‘s mandate in that case. The PSC staff has
recommended that the record of that case be reopened
and that SSU be allowed to present new evidence that
will allow for the retroactive approval of the existing
uniform rates until they were initially imposed in
September, 1993. Given Commissioner Kiesling’s
forceful and unqualified support for uniform rates
before the Senate Commerce Committee, I am fearful that

she ca roach th urrent aff recommendation in
Docket No, 920199-WS with an open mind and, thereby,

afford my constituents and I a fair and impartial
hearing. Likewise, I am fearful that Commissioner

Kiesling’s public and political support for uniform
T ill preclude from receivin fair an

impartial hearing in Docket No. 950495-WS, in which SSU

has again sought uniform rates notwithstanding the

First District Court of Appeals’ reversal of that rate

structure in Docket No. 920133-WS.
{Tab C, Pages 23-25 of 25). (Emphasis supplied).

L. Ag alluded to in the above cuotation from Senator
Brown-Waite‘s Affidavit, this Court, on April 6, 1995, reversed
the PSC’s imposition of uniform rates in Docket No. 920193-WS in

Citrus County v. Southern States Utilities, Inc., 20 Fla. L.

Weekly D838 (Fla. lst DCA 1995), reh’g denied, 20 Fla. L. Weekly

14
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D1518 (1995). This Court‘s Mandate in the case was issued on
July 13, 1995. The PSC did not order new SSU rates consistent
with this Court’'s opinion until September 26, 1995, SSU has
refused, to date, to either modify the rates to “modified stand-
alone” levels as required by the PSC or t¢ make the customer
refunds necessitated by the overcharges from uniform rates. It
has, instead, sought reconsideration of the PSC’'s order on
remand, which motion is still pending before the full PSC,
Commissioner Kiesling included.

M. As was also alluded to in Senator Brown-Waite’s
Affidavit, SSU, on June 28, 1995 filed another rate cage
{assigned Docket No. 950495-WS) requesting some $18.6 million in
rate increases for 141 utility plants in 22 counties.
Notwithstanding this Court’s earlier reversal of uniform rates,
SSU has again requested both interim and final rate relief
pursuant to uniform rates. This case has been assigned to the
full PSC and Commissioner Kiesling has been assigned as the
Prehearing Officer and, as such, she is responsible for hearing
all procedural disputes in the case prior to the actual
evidentiary hearings. (Appendix, Tab A).

N. On September 12, 1995, Citrusg County, the Sugarmill
Woods Civic Association, Inc. and the Spring Hill Civic
Association, Inc. filed with the PSC a Verified Petition To
Disqgualify Or, In The Alternative, To Abstain, stating that the
customer associations: (1) fear that Commissioner Kiesling will

15

003080 3405




not hear proceedings in [dockets 920199-WS, 930880-WS, and
950495-WS] with an open mind; (2) fear Commissioner Kiesling is
biased in favor of SSU in all three dockets and that she is
biased in favor of the uniform rate structure SSU is seeking; (3)
fear that Commissioner Kiesling has demonstrated her bias
publicly by engaging in inappropriate political activity
promoting the uniform rate structure so S5U’s advantage and the
customers’ disadvantage, while the dockets in question were
either still pending or on judicial review; and (4) fear that
Commissioner Kiesling cannot participate in any of the dockets
with an open mind and in a fair and impartial manner because she
has publicly reproached and berated their counsel, Mike Twomey,
in a manner clearly evidencing contempt, disdain, impatience and
a lack of courtesy to said counsel and in a manner demonstrating
an unprofessional and total lack of judicial temperament on her
part. (Appendix, Tab C).

0. In addition to the previocusly described Affidavits of
Senator Ginny Brown-Waite and Mike Twomey the Verified Petition
included the Affidavit of Jim Desjardin, a past President of the
Sugarmill Woods Civiec Association, Inc. and a current member of
its Utility Committee. After describing his association’s
participation in three PSC dockets involving “*uniform rates”, the
unfairness of uniform rates to he and his neighbors, who must pay
subsidies to other communities under the rate structure, his
testimony in favor of Senator Brown-Waite’s bill and Commissioner

16
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Kiesling’'s testimony in opposition to the bill, Jim Desjardin
stated the following concerns about Commissioner Kiesling’s
continued participation in the three dockets at issue:

Immediately following the presentation of Senate
Bill 298 my wife and I went upstairs to Senator Brown-
Waite’'s office. When Senator Brown-Waite and Mike
Twomey arrived a discussion ensued regarding
Commissioner Kiesling publicly accusing Mike Twomey of
calling her a liar during the committee hearing and
several Associations members waiting to catch an
elevator when Commissioner Kiesling loudly called Mike
to her side. I did not perscnally witness the
Commissioner Kiesling accusing Mike Twomey of calling
her a liar, but, if it is true that she did, I have
great concerns and resgervations that I and Sugarmill
Woods Civi¢ Association, Inc. will be able to receive a
fair and impartial hearing before Commissioner Kiesling
while we are represented by Mike Twomey in Docket No.
350495-WS.

I am equally fearful and have grave reservations
regarding Commissioner Kiesling’s impartiality on the
issue of uniform rates. The Sugarmill Woods Civic
Association, Inc. has obtained a reversal cf the PSC’s
final order imposing uniform rates in Docket No.
920199-WS, but the PSC will soon consider how to comply
with the Court’s mandate in that case. The PSC staff
has recommended that the record be reopened and that
SSU be allowed to present new evidence that will allow
for the retroactive approval of the existing uniform
rates until they were initially imposed in September,
1993. Given Commissioner Kiesling’'s forceful and
unqualified support for uniform rates before the Senate
Commerce Committee, I am fearful that she cannot
approach the current staff recommendation in Docket No.
920139-WS with an open mind and afford my neighbors and
I a fair and impartial hearing. Likewise, I am fearful
that Commissioner Kiesling’'s public and pelitical
support for uniform rates will preclude us receiving a
fair and impartial hearing in Docket No. 950495-WS in
which SSU has again sought uniform rates
notwithstanding the First District Court of Appeals
reversal of that rate structure in Docket No. 920199-
WS.

(Tab C, Pages 17-19 of 25).
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The Verified Petition stated that the Associations feared
that Commissioner Kiesling’'s actions leave them with the fear
that she is biased and impartial and that they cannot receive a
fair and impartial hearing from her. The Verified Petitiocn
requested that Commissioner Kiesling disqualify herself from the
three dockets or that the remaining full PSC remove her pursuant
to Section 120.71, Florida Statutes, and Rule 25-21.004, Florida
Administrative Code, if she refused to disqualify herself.

P. As noted in Commissioner Kiesling’'s Order Declining To
Withdraw From Proceeding, Order No. PSC-95-1199-PCO-WS, issued
September 25, 1995, SSU, a proponent of uniform rates and the
customer associations’ publicly disclosed adversary in the three
proceedings, on September 20, 1995, filed a Memorandum In

Opposgition To Verified Petition To Discualify, Cr In the

Alternative, To Abstain, which alleged that the customers’

petition failed to state factual and legal grounds for
disqualification. (Tab B, Page 2).

Q. In her September 25, 1995, Order Declining To Withdraw

From Proceeding, Commissioner Kiesling, c¢iting to this Court’s

decigsion in Bay Bank & Trust Company v. Lewis, 634 Sc.2d 672

{1994), concluded that

Accordingly, the limitation of a judge to the bare
determination of legal sufficiency in considering a
disqualification motion, and the prohibition against
his passing on the truth of the facts alleged are not
contrelling either, in light of Bay Bank, in an agency
head’'s consideration of a disqualification motion.

With all of the foregoing in mind, I will apply the
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assertions in the petition to the applicable standards

to test whether the petition states a legally

sufficient “just cause” requiring disqualification.

She went on tc conclude that her testimony before the Senate
Commerce Committee was “demonstrably aimed at the administration
of justice” and found that

The fact that petitioners took it differently and

had the feeling or perception that the testimony was

directed toward supporting the imposition of uniform

rates gn them is of no moment. That feeling or

perception is not a “fact.”

{Tab B, Pages 5, 6).

While not denying any of the accusations contained in the
Affidavits of Senator Brown-Waite or Mike Twomey regarding the
post-hearing encounter, Commissioner Kiesgling concluded that Mike
Twomey had *recklessly impugned my integrity” and, apparently,
made a statement that he knew to be false or with reckless
disregard as to its truth or falsity “concerning the
integrity of a judge . . .7 in violation of Rule 4-8.2 of the
Florida Bar’s Code of Attorney Conduct. (Tab B, Page 26).

While not suggesting or stating that she had been invited to
testify on Senator Brown-Waite’'s bill before the Senate Commerce
Committee, Commissioner Kiesling rejected Petitioners’ claim that
her testimony was “unsolicited” as being “unsupported because
Senator Brown-Waite’'s affidavit is based on a lack of knowledge
and is therefore legally insufficient.” (Tab B, Page 7).

Lastly, Commissioner Kiesling found that the Verified
Petition was untimely as well. (Tab B, Pages 11, 12). She
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declined to withdraw from the proceedings saying that the
Verified Petition was conclusory, untimely and not legally
sufficient to support disqualification. (Tab B, Page 13).

R. On November 27, 1995, the remaining four Commissioners
of the PSC, having considered Commissioner Kiesling's refusal to
disqualify herself, issued Order No. PSC-95-1438-FOF-WS, Qrder
Deciding Against The Disgualification Of Commissioner Diane K,
Kiesling In Dockets Nog, 950495-WS, 930880-WS, and 920193-WS

In reaching its decision not to disqualify Commissioner Kiesling,
the remainder of the PSC discussed at length both Petitioners’
Verified Petition, as well as SSU’s response in support of
Commissioner Kiesling.

In reaching its conclusion, the PSC found that thig Court in

Bay Bank & Trust Co. v, Lewis, supra, set forth a different

disqualification standard applicable to agency heads than to
judges. Apparently agreeing with Commissioner Kiesling that Bay
Bank meant an agency head could ghallenge the facts contained in
a petition for disqualification and not merely its legal
sufficiency, the remainder of the Commissioners adopted the
rationale of Kiesling’'s order and determined that the petition
was legally insufficient on the basis of the judicial standard
enunciated in Bundv v. Rudd, 366 So.2d 440 (Fla. 1978). The PSC
also concluded, without providing any evidence of collegial
authorization, that Commissioner Kiesling appeared before the
Senate Commerce Committee as "an authorized spokesperson for the
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Commission”, that her testimony was consistent with Canon 4C of
the Code of Judicial Conduct and that her testimony was confined
to articulating PSC policy regarding uniform rates. The PSC also
concluded, despite the affidavits’ assertions to the contrary,
vthat Commissioner Kiesling’'s confrontation with Mr. Twomey
following the committee hearing would not prompt a reasonably
prudent person to fear that he could not get a fair and impartial
trail. Accordingly, the PSC decided against the disqualification
of Commissioner Kiesling. (Tab A, Page 16)

NATURE OF RELIEF SOUGHT
3. Petitioners request that this Court find that Commissicner
Kiesling by her actions and words has evidenced bias and
prejudice against the Petitioners sufficient to have her recused
from the three-described dockets pursuant to the provisions of
Section 120.71, Florida Statutes, and that the Court reverse the

PSC’s non-final order refusing to so disqualify Commissioner

Kiesling.
ARGUMENT
4. The Florida Supreme Court has held:

Prejudice of a judge is a delicate question to raise,
but when raised as a bar to the trial of a cause, if
predicated on grounds with a modicum of reason, the
judge against whom raised should be prompt to recuse
himself. No judge under any circumstances is warranted
in sitting in the trial of a cause whose neytrality is

shadowed or even dquestioned.
Dickenson v. Parks, 140 So. 459, 462 (1832). (Emphasis
supplied) .
21
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5. Florida Public Service Commissioners are bound, as “agency
heads”, by the provisions of Section 120.71, Florida Statutes,
which states, in relevant part:

120.71 Disqualification of agency personnel.-

(1) Notwithstanding the provisions of s. 112.3143, any

individual serving alone or with others as an agency

head may be disqualified from serving in an agency

proceeding for bias, prejudice, or interest where any

party to the agency proceeding shows just cause by a

suggestion filed within a reasonable period of time

prior to the agency proceeding.
6. The Rules of the Florida Public Service Commission, Rule 25-
21.004, Florida Administrative Code, is consistent with the
statute and provides that a commissioner may be disqualified from
hearing or deciding any matter where it can be shown that the
commissioner has a bias or prejudice for or against any party to
the proceeding or a financial interest in its outcome.
7. Until 1983 the procedures and standards for disqualifying a
judge applied to deputy commissioners for workers’ compensation.
Hewitt v. Hurt, 411 So.2d 266 (Fla, lst DCA 1982). The same
procedures were found to be applicable to PSC commissicners as
found by the Florida Supreme Court in City of Tallahassee v,
Florida Public Service Commission, 441 So.2d 620 (1983), wherein
the Court stated:

[t]he standard to be used in disqualifying an

individual serving as an agency head is the same as the

standard used in disqualifying a judge. S. 120.71,

Fla.Stat. {1981).
8. However, as correctly noted by SSU in its defense of

Commissioner Kiesling, between the briefing and the rendition of

22

003087;,“3412




the Supreme Court’s opinion in Citv of Tallahassee v, Florida
Publi¢ Service Commigsion, supra., someone got the Florida

Legislature tc delete the phrase “or other causes for which a
judge may be recused” from Section 120.71, Florida Statutes.®
Consequently, this Court in 1994 in the case of Bay Bank & Trust
Co. v. Lewis, supra., recognized that the legislative change in
language had to be given some effect, when it said:

The 1983 Florida Legislature deleted the phrase
“or other causes for which a judge may be recused” from
section 120.71, Florida Statutes, so we must assume
that the statute was intended to have a different
meaning after its amendment. Seddon v. Harpster, 403
S0.24 409, 411 (Fla. 1981). Thus, while a moving party
may still disgualify an agency head upon a proper
showing of *just cause” under section 120.71, the
standards for disqualifying an agency head differ from
the standards for disqualifying a judge. This change
gives recognition to the fact that agency heads have
significantly different functions and duties than do
judges. Were we to give section 120.71 the game
meaning as that given it in Cityv of Tallahasgee v.
Florida Public Servige Commission, the 1983 amendment

to section 120.71 would serve no purpose whatsoever,
9. While this Court recognized in Bay Bank, supra., that the
standards for disqualification of an agency head differ from the
standards for disqualifying a judge, the Court did not clearly
state what the specific differentiation was. Instead, the Court

found that the petitioners’' failure to show any connection

® It is with no small measure of chagrin and embarrassment

that the undersigned counsel must concede that he failed to find
the subsequent decision of this Court interpreting the revigion .
to Section 120.71, F.S. Nonetheless, it is Petitioners’ position
that their Verified Petition still stated sufficient grounds to
cause a responsive agency head to recuse herself.
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between their cessation of campaign support for state comptroller
Gerald lewis and the Department of Banking and Finance'’s
commencement of regulatory proceedings against the petitioners
was too tenuous and speculative to establish just cause for
disqualification of Lewis under Section 120.71, Florida Statutes.
10. Importantly, this Court in Bay Bank, supra., did not suggest
that agency heads could not be disqualified. Even as recognized
by the PSC and SSU, Section 120.71, F.S. still provides for
digsqualification for “bias, prejudice, or interest”, as does the
PSC’'s own rule, Rule 25-21.004, F.A.C. Thus, the operative
question here should be whether or not the Petitioners
satisfactorily demonstrated bias, prejudice, or interest
sufficient to require Commissioner Kiesling to be disqualified.
11. In considering a motion to disqualify, a judge is limited to
the bare determination of legal sufficiency and may not pass on

the truth of the facts alleged. Bundy v. Rudd, supra. In turn,

the test for legal sufficiency is whether the facts alleged would
rompt & reasonabl r nt person fear that he could n et
a fair and impartial trial. 2and, a party need not have personal

knowledge of the facts set forth in the motion. Hayslip v.

Douglas, 400 So.2d 553 (Fla. 1lst DCA 1982). Petitioners can find
nothing in this Court‘s Bay Bank, supra., decision that allows an
agency head to go beyond the *bare determination of legal
sufficiency” and, in turn, “pass on the truth of the facts
alleged.” Yet, this is precisely what Commissioner Kiesling has
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done.
12. At Page 4 of her order, Commissioner Kiesling makes the
following statement:

Accordingly, the limitation of a judge to the bare
determination of legal sufficiency in considering a
disqualification motion, [footnote to Bundy v. Rudd] and
the prohibition against his passing on the truth of the
facts alleged are not controlling either, in light of
Bay Bank, in an agency head‘s consideration of a
disqualification motion.

She then goes on to refute Petitioners’ sworn assertions that she
was testifying against their interests by trying to “kill~
Senator Brown-Waite’'s bill and, thus, protect the uniform rates,
which Petitioners are opposed to in all three dockets.

Dismissing Petitioners’ stated fears that her vocal and public
support for uniform rates will prejudice their akility to have a
fair and impartial hearing in three cases in which uniform rates
is the single most disputed issue, Commissioner Kiesling passes
her testimony off as acceptable comments regarding the
*administration of justice.”

13. “Administration of justice” may mean many things, but it
cannot include arguing against a state senator’s bill in order to
preserve a controversial regulatory methodology that is the
central issue in a case then on appeal, and a second case just
decided and pending appeal. Arguing to a legislative committee
for a new building, new computer equipment, additional staff or
more commissioners might be considered ‘“administration of

justice” issues, but uniform rates cannot be. This Court’s
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earlier reversal of the PSC’'s order granting uniform rates in
Docket No. 920199-WS should be sufficient te put the Court on
notice that the issue of “uniform rates” is one of substance and
highly controversial as well. Commissioner Kiesling was not
invited to speak by the bill’'s sponsor and has cited no
invitation by other senators eliciting either hers or the PSC’s
views on Senator Brown-Waite’s bill. Furthermore, Commissioner
Kiesling is a member of a collegial, five-member body, whose
individual members are not authorized to speak for the agency
without prior approval of the other members at their so-~called
*internal affairs” conferences. Neither Commissioner Kiesling
nor the PSC have evidenced any authcerization for her to express
the views she did at the Senate Commerce Committee hearing.
Furthermore, even if she had received agency authority to present
her testimony, Commissioner Kiesling’s testimony to the Senate
Commerce Committee was biased and prejudice in favor of uniform
rates and against Senator Brown-Waite’s bill. One only need read
the entire transcript of the Senate Committee meeting to see that
Commissioner Kiesling dominated the Committee’s time and was
unrelenting in her bias in favor of uniform rates,
notwithstanding her ineffectual protests that neither she nor the
PSC had a position on the bill.

14. On the issue of her testimony before the Senate Commerce
Committee, Commissioner Kiesling has clearly gone beyond a bare
determination of the legal sufficiency of the petition and, in
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fact, with the assistance of the adversary utility, SSU, has
argued with and ruled adversely on the truth of the facts
alleged.

15, This Court should find and c¢learly state that Bay Bank,
supra., does not stand for the proposition that an agency head
can go beyond the bare determination of legal sufficiency of a
petition seeking disqualification and that she, or he, cannot
argue with and pass on the truth of the facts alleged.

16. Petitioners also alleged in their petition seeking
disqualification that Commissioner Kiesling’s loud and public
verbal attack on their attorney following the Senate Commerce
Committee hearing caused them to fear that they could not receive
a fair and impartial hearing from her. Again, Commissioner
Kiesling has gone beyond the test of “whether the facts alleged
would prompt a reasonably prudent person to fear that he could
not get a fair and impartial trail”, and, instead, has chosen to
argue with whether her comments or actions (she does not deny
them) were provoked by the undersigned counsel. Petitioners
would submit to this Court that the sworn statements of a state
senator and a civic association representative that they fear
they can not get a fair and impartial hearing as a result of the
“public confrontation” incident should be sufficient for any
judge and any agency head or hearing officer to step down.

17. It should not be necessary to argue with the trier of fact
in these cases as to whether or not the undersigned “provoked”
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Commissioner Kiesling to a degree that warranted her outhurst.
If such a defense is necessary, Petitioners weculd simply reguest
that the Court read the full transcript of the Senate Commerce
Committee hearing and consider the “offensive” comments that *The
5150 1g a scare tactic, it’s dishonest, it‘s not true. You
shouldn't be sucked in by this.” in the total context of all the
testimony, including Commissioner Kiesling’'s remarks that uniform
rates were necessary to preclude $153 monthly water bills. Quite
simply, as reflected by the transcript, Petitioners’ attorney’s
comments were directed to the fact that the 8153 a month water
bills proclaimed loudly for Gospel Island were based on those
customers using 10,000 gallons ¢f water a month while the
evidence showed that they used less than 6,000 gallons and, thus,
would not have the higher monthly bills. (Tab D, Page 2 of 2).
Petitioners submit that, taken in the context of a
legislative hearing, the “offensive” comments were not as
objectionable as they might seem taken out of context.
Furthermore, the comments were intended as a general commentary
on the PSC’s use of “*red herring” high customer bills as a sales
tool for uniform rates and were not intended as a commentary on
Commissioner Kiesling’'s personal veracity or integrity. In any
event, this Court should find that the allegations of the
Verified Petition were legally sufficient to warrant
disqualification, and that the provisions of Section 120.71,
Florida Statutes, do not allow an agency head to go behind the
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allegations and argue with a party as tc whether they are

warranted or not warranted in their expressed belief that they
can not receive a fair and impartial hearing.

CONCLUSTON

IN VIEW OF THE ABOVE, Petitioners respectfully reguest that
thig Court find that Commissioner Kiegling erred in declining to
disqualify herself from the three PSC dockets involved and,
furthermore, find that the full PSC erred in declining to
disqualify Commissioner Kiesling when she refused to do so
herself. Accordingly, the Court should reverse Order No. PSC-95-
1438-FOF-WS and enter an order regquiring that Commissioner
Kiesling be immediately disqualified from further participation

in Docket Nos. 920199-WS, 930880-WS and 950495-WS.

Respectfully submitted,

MICHAEL .
Route 28, Box 1264
Tallahassee, Florida 32310
(904) 421-9530

Florida Bar No. 234354
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy ¢of the above and foregoing has

been furnished via U.S. Mail, postage prepaid, this 27th day of

December, 1295 to the following:

Brian Armgtrong, Esqguire
General Counsel

Southern States Utilities, Inc.
1000 Color Place

Apopka, Florida 32703

Kenneth A. Hoffman, Esqguire
Rutledge, Ecenia, Underwcod,
Purnell & Hoffman, P.A,.

Post Office Box 551
Tallahassee, Florida 32302

Lila A, Jaber, Esqguire

Division of Legal Services
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0862

Charlie Beck, Egguire

Harold McLean, Esquire

Associate Public Counsel

Office of the Public Counsel

¢/0 The Florida Legislature

111 West Madison Street, Suite 812
Tallahassee, Florida 32399-1400

Larry M. Haag, EsqQuire

County Attorney Citrus County
107 North Park Avenue, Suite 8
Inverness, Florida 34450

Chrigtiana T. Moore, Esguire
Associate General Counsel

Florida Public Service Commission
101 East Gaines Street
Tallahagsee, Florida 32399-0850
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Southern States
Utilities, Inc. Application for
Rate Increase and Increase in
Service Availability Charges for
Qrange-0sceola Utilities, Inc.
in Oscecla County, and in
Bradford, Brevard, Charlotte,
Citrus, Clay, Collier, Duval,
Highlands, Lake, Lee, Marion,
Martin, Nassau, Orange, Osceola,
Pasco, Putnam, Seminole, St.
Johns, S8t. Lucie, Volusia, and
Washington Counties.

In Re: Investigation into the
Appropriate Rate Structure for
Southern States Utilities, Inc.
for All Regulated Systems in
Bradford, Brevard, Citrus, Clay,
Collier, Duval, Hernando,
Highlands, Lake, Lee/Charlotte,
Marion, Martin, Nassau, Orange,
Osceola, Pasco, Putnam,
Semincle, 8t. Lucile, Volusia,
and Washington Counties.

In Re: Application for Rate
Increase in Brevard,
Charlotte/Lee, Citrus, Clay,
Duval, Highlands, Lake, Marion,
Martin, Nassau, Orange, Osceola,
Pasco, Putnam, Seminole,
Volusia, and Washington Counties
by Scuthern States Utilities,
Inc.; Ceollier County by Marco
Shores Utilities (Deltona);
Hernando County by Spring Hill
Utilitieg (Deltona); and Volusia
County by Deltona Lakes
Utilities (Deltona).
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DOCKET NO. 950495-WS

DOCKET NO. 930880-WS

DOCKET NO., 9201939-WS

ORDER NO. P8SC-95-1438-FQOF-WS
ISSUED: November 27, 199%



ORDER NO. PSC-85-1438-FOF-WS
DOCKETS NOS. 950495-WS, 930880-WS, S20189-Ws
PAGE 2

The following Commissioners participated in the disposition of
this matter:

SUSAN F. CLARK, Chairman
J. TERRY DEASON
JOE GARCIA
JULIA L. JOHNSON

QRDER DECIDING AGAINST THE DISQUALIFICATION OF
c ISSIONER D E K, K ING IN DOCKET

NOS. 250435-WS, 930880-WS, AND 920159-WS
BY THE COMMISSION:

BACKGROUND

Socuthern States Utilities, Inc. (SSU or utility) is a Class A
utility, which provides water and wastewater service to 152 service
areas in 25 counties. On June 28, 1955, SSU filed an application
for approval of interim and final water and wastewater rate
increases for 141 service areas in 22 counties, pursuant to
Sections 367.081 and 367.082, Florida Statutes. The utility also
requested an increase in service availability charges, approval of
an allowance for funds used during construction and an allowance
for funds prudently invested. On August 2, 1995, the utility
corrected deficiencies in its minimum filing requirements and that
date was established as the official date of filing.

The Office of the Public Counsel {(OPC), the Sugarmill Woods
Civic Asgociation, Inc. {Sugarmill Woods), the Spring Hill Civic
Association, Inc. ({Spring Hill), and the Marco Island Civic
Association, Inc. (Marco Island), have intervened in this docket.
Fifteen customer service hearings are scheduled throughout the
state. Technical hearings have been scheduled for January 29-31,
and February 1-2, 5, and 7-9, 1996.

On March 7, 1995, Commissioner Diane K. Kiesling appeared
before the Florida Senate Commerce Committee and offered testimony
on behalf of the Commissgion on Senate Bill 298, sponsored by
Senator Ginny Brown-Waite, District 10. Michael B. Twomey, counsel
for petiticners in the aforementioned dockets, followed
Commissioner Kiesling hefore the committee. Senate Bill No. 298
was a bill to be entitled "An act relating to water and wastewater
utiiity rates; amending s. 367.081, F.S.; prchibiting the Florida
Public Service Commission from including in a utility customer’'s
rateg or charges certain expenses or returns on investments related
to certain property ...."
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On September 13, 1995, Citrus County, Sugarmill Woods, and
Spring Hill (petitioners) filed a Verified Petition to Disqualify
or, in the Alternative, to Aabstain (petition), together with
afficdavits. The petitioners moved Commissioner Kiesling to
disqualify hergelf from this docket; from Docket No. 92019%-WS, In
Re: Application for Rate Increase in Brevard, Charlotte/Lee,
Citrus, Clay, Duval, Highlands, Lake, Marion, Martin, Nassau,
Orange, Osceola, Pasco, Putnam, Seminole, Volusia, and Washington
Counties by Southern States Utilities, Inc.; Collier County by
Marcc Shores Utilities (Deltcona); Hernando County by Spring Hill
Utilitieg (Deltona); and Volusia County by Deltona Lakes Utilities
(Deltona); and from Docket No. 930880-WS, In Re: Investigation into
the Appropriate Rate Structure for Southern States Utilities, Inc.,
for All Regulated Systems in Bradford, Brevard, Citrus, Clay,
Collier, Duval, Hernando, Highlands, Lake, Lee/Charlotte, Marion,
Martin, Nassau, Orange, Osceola, Pasco, Putnam, Seminole, St.
Lucie, Volusia, and Washington Counties. Commissicner Kiesling is
the Prehearing Officer in Docket No. 950495-WS.

On September 20, 1995, SSU filed a Memorandum in Opposition to
Verified Petition to Disqualify or in the Alternative, to Abstain.
By Order No. PSC-95-1199-PCQO-WS, Order Declining toc Withdraw from

Proceeding (Order), issued on September 25, 1895, Commissioner
Kiesling declined to withdraw from the aforementioned three
dockets. Commissioner Kiesling's Order, Order Declining to

Withdraw from Proceeding, is attached hereto as Appendix A, and is
incorporated herein by reference ags we adopt her rationale as well
as expand upon it as set forth in the body of this Order.

REVIEW OF COMMISSTIONER KIESLING'S ORDER

Rule 25-21.004 (1), Florida Administrative Code, provides that:

A commissioner may be disqualified from hearing or
deciding any matter where it can be shown that the
commissioner has a bias or a prejudice for or against any .
party to the proceeding or a financial interest in the
outcome.

Furthermore, Rule 25-21.004(3), PFlorida Administrative Code,
provides that:

where the commissioner declines to withdraw from the
proceeding, a majority vote of a quorum of the full
commission, absent the affected commissicner, shall
decide the issue of disgqualification.
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We believe that the rule by its literal terms requires the
full Commission's determination of the issue of disqualification
without the need for any type of further implementation actien,
such as a motion for review or reconsideration by the petitioners.
In other words, appeal to the full Commission, absent the
challenged commissioner, is self-executing. In contrast, Rule 25-
22.038, Florida Administrative Code, provides that "[a]l party who
is adversely affected by [an order of the prehearing officer] may
seek reconsideration by the prehearing officer, or review by the
Commission panel ... by filing a motion in support ... within ten
days of service of the ... order. " This rule sgets forth the
recourse generally available to the parties with respect to orders
of the prehearing officer. However, Rule 25-21.004, Florida
Administrative Code, is contrelling in the specific context of a
petition seeking the prehearing officer's disqualification.
Therefore, we have found it appropriate that we decide the matter
of Commissioner Kiesling's disqualification in Dockets Nos. 920199-
WS, 9230880-WS, and 950495-WS.

DECISION

As noted earlier, on March 7, 19895, Commissgioner Kiesling
testified before the Senate Commerce Committee in behalf of the
Commission on Senate Bill 298, On September 13, 1955, the
petitioners, Citrus County, Sugarmill Woods, and Spring Hill, moved
Commissioner Kiesling to disqualify herself from this docket; from
Docket No. $201%8-WS; and from Docket No. 930880-WS.

The standard for disqualification is set forth in Section
120.71, Florida Statutes. The statute provides that:

any individual serving alone or with others as an agency
head may be disqualified from serving in an agency
proceeding for bias, prejudice, or interest when any
party to the agency proceeding shows just cause by a
suggestion filed within a reasonable period of time prior
to the agency proceeding.

Furthermore, Rule 25-21.004(1), Florida Administrative Code,
requires a commissioner's self-disqualification upon a showing of
bias, prejudice or financial interest. Moreover by the provisions
of Sections 350.041 and 350.05, Florida Statutes, a commissioner is
required to carry out her duties in a professional, independent,
objective, and nonpartisan manner, and to abide by the standards of
conduct of Chapters 112 and 350, Florida Statutes.
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Pogition of Citrus County, Sugarmill Woods, and Spring Hill

Petitioners set forth two grounds for Commissioner Kiesling's
disqualification in the aforementioned dockets. First, petitioners
alleged that Commissioner Kiesling's testimony before the Commerce
Committee on Senate Bill 298 was "impermissible political activity
and political comment." Senate Bill 298 contained provisions that
would have required the setting of water and wastewater rates on
the basis of system-specific plant in service and cost of gervice.
Petitioners further alleged that Commissioner Kiesling supported
the position of SSU in opposing thHe-bill, thereby destroying her
impartiality on issues of uniform rates.

Second, petitioners alleged that, following the committee
hearing, which considered Senate Bill 298, Commissioner Kiesling
"loud[ly] and public[ly] reprimand[ed] and threatened" Mr. Twomey,

who had also testified on the bill. Petitioners alleged that
Commissioner Kiesling was angered by Mr. Twomey's characterization
to the committee of her testimony. As a result, Mr. Twomey

gquestioned the ability of hisg clients (the petitioners herein) to
receive a fair and impartial hearing before Commisgioner Kiesling
on any matter related to either the uniform rate structure or SSU.

Petitioners relied upon Chapter 112, Part III, Code of Ethics
for Public Officers and Employees, Florida Statutes, Chapter 350,
Fleorida Statutes, Section 120.71, Florida Statutes, Rule 25-21.004,
Florida Administrative Code, as well as canons of the Florida Code
of Judicial Conduct (Code), particularly Canon 1, A Judge Shall
Uphold the Integrity and Independence of the Judiciary; Canon 2, A
Judge Shall Avoid Impropriety and the Appearance of Impropriety in
All of the Judge's Activities; and Canon 3, A Judge Shall Perform
the Duties of Judicial Office Impartially and Diligently.

Petitioners further relied on the holding in City of
Tallahassee v. FPSC, 441 8So.2d 620 (Fla. 1983), that "{t]lhe
standard to be used in disqualifying an individual serving as an
agency head is the same standard used in disqualifying a judge."
Morecver, petitioners asserted that "[iln considering a motion to
disqualify(,]) the judge is limited to the bare determination of
legal sufficiency and may not pass on the truth of the facts
alleged," Bundy v. Rudd, 366 So.2d 440, 442 (Fla. 1978), and that
"the test for legal sufficiency is whether the facts would prompt
a reagonably prudent person to fear that he could not get a fair
and impartial trial," Hayslip v. Douglas, 400 So.2d 553, 556 (Fla.
lst DCA 1982). The court, in Bundy v. Rudd, supra, concluded that
"[wlhen a judge has looked beyond the mere legal sufficiency of a
suggestion of prejudice and attempted to refute the charges of
partiality, he has then exceeded the proper scope of his inquiry
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and on that Dbasis alone established grounds for  his
disgqualification." Id. at 442. What is necessary to prevent, the
court admonished, is an intolerable adversary atmosphere between
the trial judge and the litigant. Id.

Concluding that the integrity of the Commigsion's decisions in
the three dockets would be undermined should Commissioner Kiesling
participate in them, petitioners requested that she disquality
herself from further proceedings in these dockets, or, should she
decline to disqualify herself, that the Commission, absent
Commissioner Kiesling, disqualify her pursuant to Section 120.71,
Florida Statutes, and Rule 25-21.004, Florida Administrative Code.

Position of Southern States Utilitiesm, Inc.

In its ocppeosition to the petition, 8SU characterized the
petition as "an abusive litigation tactic employed ... for the
purpose of gaining ... advantage." According to SSU, Commissioner
Kiesling testified on Senate Bill 298 on behalf of the Commission,
and "attempted t¢ present as much information as possible
concerning uniform rate structures, offered the Commission's
positicn that the bill would eliminate one of many ratemaking tools
historically used by the Commission, and repeatedly emphasized that
the Commission is taking no position on the bill.™"

In addition, SSU maintained that petitioners' grounds for
requesting Commissioner Kiesling's disqualification are alleged
violations of the Code of Judicial Conduct, and that the Code is
not applicable to agency heads. SSU noted that in the revision of
the Code effective January 1, 1995, 643 So.2d 1037 (Fla. 1994},
Application of the Code of Judicial Conduct reads:

This Code applies to justices of the Supreme Court
and judges of the District Courts of Appeal, Circuit
Courts, and County Courts.

Anyone, whether or not a lawyer, who performs
judicial functions, including but neot limited to a
magistrate, court commissioner, special master, general
master, domestic relations commissioner, c¢hild support
hearing officer, or judge of compensation claims, shall
while performing judicial functions, conform with Canonsg
1, 2A, and 3, and such other provisions cof this Code that
might reasonably be applicable depending on the nature of
the judicial function performed.
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The utility further pointed out that petitioners rely on the
gsuperseded statement of the Code effective September 30, 1973, 281
So0.2d 21 {(Fla. 1973).

Next, SSU asserted that petitioners rely erroneously on City
of Tallahassee v. FPSC, supra, in advancing as the standard
applicable to Commissioner Kiesling, as an agency head, the same
standard to be used in disqualifying a judge. SSU offered that the
correct, and more stringent, standard to be applied to agency heads
ig enunciated in Bay Bank & Trust Co. v. Lewis, 634 So.2d 672 (Fla.
1st DCA 1%94). Construing Secticon 120.71, Florida Statutes, as
last amended, the court stated that:

The 1983 Florida Legislature deleted the phrase "or
other causes for which a judge may be recused"” from
gection 120.71, Florida Statutes, 80 we must assume that
the statute was intended to have a different meaning
after its amendment. (citation c¢mitted) Thus, while a
moving party may still disqualify an agency head upon a
proper showing of "just cause" under section 120.71, the
standards for disqualifying an agency head differ from
the standards for disqualifying a judge. This change
gives recognition to the fact that agency heads have
significantly different functions and duties than do
judges. Were we to give section 120.71 the same meaning
as that given it in City of Tallahassee v. Florida Public
Service Commission, the 1983 amendment to section 120.71
would serve no purpose whatsoever,

Id. at 633-34. Petitioners in Bay Bank & Trust Co. v. Lewis,
supra, failed to establish "just cause" in alleging that the
commencement of regulatory proceedings against them was vindictive,
and linked to their ceasing campaign support for the comptroller.
Similarly, SSU contended, petiticners, in alleging Commissioner
Kiesling to be biased in favor of the utility and of uniform rates
and to be prejudiced against Mr. Twomey, failed toc establish just
cause for Commissioner Kiesling's disqualification. 88U
characterized Mr. Twomey's testimony before the Commerce Committee
as provocative, and Commissioner Kiesling's reaction, therefore,
defensible. For support, SSU cited State ex rel Fuente v. Himes,
36 S0.2d 433 (Fla. 1948) (lawyer cannot deliberately provoke an
incident rendering the court disqualified), and Oates v. State, 612
So.2d 23 {(Fla 4th DCA 1993) (judge justified in publicly stating
criminal defendant was being an obstinate jerk).
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Order No. PSC-95-1199-PCO-WS

As earlier noted, Commissioner Kiesling, in Order No. PSC-95-
119%-PCO-WS, declined to withdraw from the proceeding. She
concluded that "{alpplying applicable standards, the petition is
conclusory, untimely and is not legally sufficient to support
disqualification." Order at 13. Commissioner Kiesling determined
the applicable standards to be Section 120.71, Fleorida Statutes, as
construed in Bay Bank & Trust Co. v. Lewis, supra; Rule 25-21.004,
Florida Administrative Code; and Sections 350.041(2) (g) and 350.05
Florida Statutes. She noted that, in Bay Bank & Trust Co. v.
Lewis, supra, the court concluded that the standard for
disqualifying an agency head was different from that applicable to
a judge in recognition of the differences in their
responsibilities. Nonetheless, Commissioner Kiesling stated that
she addressed the petition requesting her disqualification in
reliance upon the judicial standard, as set forth in Bundy v. Rudd,
supra. She maintained that she applied "the assertions in the
petition to the applicable standards to test whether the petition
states a legally gufficient 'just causge' requiring
disqualification." Order at 4. She concluded that the petition
could "be disposed of based only on the facts alleged in the
petition," and that, accordingly, she applied "the more stringent
standards." Order at 4, n.4.

Commissioner Kiesling described her testimony on Senate Bill
298 before the Commerce Committee as "demonstrably aimed at the
administration of justice in the context of the Commission's
economic requlation of water resources." The testimony did not,
she asserted, "speak at all to the application or non-application
of uniform rates to any specific ratepayers or to litigation
concerning any ratepayers." Order at 7. She reasoned that to
consider her testimony to be just cause for disqualification would
be to preclude commissioners from responding to the invitation of
legislators to address matters affecting the regulation of public
utilities, a result inimical to the administration of justice.
Commissioner Kiesling concluded that "no fact had been adduced
demonstrating the testimony to be other than a neutral discussion
about the adminigstration of justice." Id.

Recognizing the "strained relations" case law in extra-
judicial cccurrences requiring disqualification, e.g., McDermott v.
Grossman, 42% So.2d 393 (Fla 34 DCA 1983) and Town Center cof
Islamorada,Inc. v. Overby, 592 8o.2d 774 (Fla. 3d4d DCA 1992},
Commissioner Kiesling concluded that her encounter with Mr., Twomey
following the committee hearing was distinguishable on the grounds
that Mr. Twomey recklegsly impugned her integrity in his testimony,
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in contravention of Rule 4-8.2, Rules Regulating The Florida Bar.
Order at 9. 8he noted that the supreme court, in The Florida Bar,
in re: Shimek, 284 So0.2d 686 (Fla. 1973), observed that:

while a lawyer as a citizen has a right to criticize [a
judge] publicly, he should be certain of the merit of his
complaint, use appropriate language, and avoid petty
criticisms, for unrestrained and intemperate statements
tend to lessen public confidence in our legal system.

Id. at 688-89. Commigsioner Kiesling concluded that her
remonstrance cannot give rise to a charge of prejudice, and that it
was proper "given [Mr. Twomey's] misconduct." Furthermore, she

noted that for a trial judge to display anger and displeasgure to a
defendant is not to necessarily indicate a prejudice against the
defendant if the display is caused by the defendant's conduct.
Order at 10-11, quoting Dempsey v. State, 415 So.2d 1351 (Fla. 1st

DCA 1982). The posgt-meeting encounter, she concluded, "does not
constitute just cause for disqualification on the grounds of bias,
prejudice or interest." Order at 8.

Finally, Commissioner Kiesling, in reliance wupon Section
120.71, Florida Statutes, requiring that a petition for
digsqualification be filed within a reasonable time prior to the
proceeding, concluded that the petition is untimely in respect to
Dockets Nos. 92019%-WS and 930880-WS, having been brought
subsequent to final hearing. Moreover, she concluded that it is
untimely in respect to Docket No. 950485-WS, because it is brought,
without justification, at an advanced stage in the proceedings and
would have, therefore, a significantly disruptive effect upon the
Commission's ratemaking process, endangering the integrity of its
outcome.

Applicable Law

First, we believe that the court's holding in Bay Bank & Trust
Co. v. Lewis, supra, correctly construes Section 120.71, Florida
Statutes, in setting forth a different disqualification standard
applicable to agency heads, than to judges. The 1983 amendment of
Section 120.71, Florida Statutes, renders the holding in City of
Tallahassee v. FPSC, supra, inapposite. We note that the holding
of Bundy v. Rudd, supra, still states the law with respect to a
motion for the disqualification of a trial judge, i.e., a judge
presented with a motion for his disgqualification shall not pass on
the truth of the facts alleged nor adjudicate the question of
disqualification, but shall 1limit his inguiry to the legal
sufficiency of the motion. See, e.g., Time-Warner Entertainment
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Co., L.P. v. Baker, €47 So0.2d 1070 (Fla 5th DCA 1994); Mitchell v.
State, 642 So0.2d 1108 (Fla. 4th DCA 1984); Dura-Stress, Inc. v.
Law, 634 S0.2d (Fla. 5th DCA 19%4).

The court in Bay Bank & Trust Ceo. v. Lewis, supra, did not
elucidate the difference in standards, and no other court has thus
far construed Section 120.71, Florida Statutes, as amended in 1983,
However, the court's opinion may be fairly read to affirm the
applicability to agency heads of the standard requiring the bare
determination of legal sufficiency. The court stated that, "We do
not decide disputed issues of fact in such a proceeding, but
agssume, as must the agency head, that all allegations of fact in
the motion [for disqualification] are true.” (emphasis supplied)
Id. at 633. Nevertheless, a petitioner seeking the recusal of a
commissioner is faced with satisfying a more stringent standard
than is one seeking the recusal of a trial judge. The standard
applicable to a commissioner contemplates "the fact that agency
heads have significantly different functions and duties than do
judges." Id. at 634. The applicable test for legal sufficiency
for recusal in any event is enunciated in Hayslip v. Douglas,
supra, i.e., whether the facts alleged would prcmpt a reasonably
prudent person to fear that he could not get a fair and impartial
trial.

le 1.432 ! ivil Procedure nd Section 38.10
Florida Statutes

Furthermore, petitioners have improperly brought their
petition pursuant to Rule 1.432, Florida Rules cof Civil Procedure,
Disqualification of Judge, and Section 38.10, Florida Statutes.
Rule 1.432, Florida Rules of Civil Procedure, was repealed
effective January 1, 1993, 609 So.2d 465 (Fla. 1992}, and replaced
by Rule 2.160, Florida Rules of Judicial Administration,
Disgqualification of Trial Judges. In any case, by its terms, its
application is limited to county and circuit judges. Similarly,
Section 38.10, Florida Statutes, Disgualification of judge for
prejudice; application; affidavits; etc., applies only to the
judges of this state. Chapter 38, Florida Statutes, appears in
Title V, Judicial Branch.

Timelinegs

Finally, in Bay Bank & Trust v. Lewis, supra, the court was
unwilling to¢ reach the conclusion that the motion for
disqualification was untimely. Id. at 678. The court noted that
there is no statutory or rule definition of "agency proceeding" for
purposes of Section 120.71, Florida Statutes. Id. Commissioner
Kiesling posits, with respect to Docketsg Nos. 920199-WS and 930880-
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WS, that for present purposes "agency proceeding" means final
hearing. The court in Bay Bank & Trust v. Lewis, supra, refused to
accept respondents' gimilar contention that an "agency proceeding"
commenced upon the filing of the petition for a Section 120.57,
Florida Statutes, evidentiary hearing. Id. The motion for
disqualification was filed eight and ten months after two petitions
for formal hearing were filed. The court instead denied the
petition for a writ of prchibiticon on other grounds.

Furthermore, at this stage of Docket 950495-WS, the effects of
our decision in this matter are independent of the time of the
petition's filing. Giving consideration to all of the
circumstances of recent months, we do not believe that it follows
necessarily that petiticners bypassed earlier opportunities to file
a petition seeking Commissioner Kiesling's disqualification. As we
have earlier noted, technical hearings are scheduled for January
28-31, and February 1-2, 5, and 7-9, 1996. We will consider SSU's
revenue requirements and rates at special Agenda Conferences, April
28, 1996, and May 6, 19%6. Morecover, we do not believe that at
this time a finding of untimeliness in Docket No. 950495-WS would
have sufficient force to trump a finding of bias, prejudice, or
interest. The 1legal sufficiency of the petition seeking
Commissioner Kiesling's disqualification can be decided on cother
grounds, and we have done so.!

Testimony by Commissioner

The opinion of the court in United States v. Morgan, 313 U.S.

409, 85 L. Ed. 1429 (1940), 1s an appropriate basis for the
Commigsion's determination of whether petitioners have shown just
cause for Commissioner Kiesling's disqualification as to their
firgst grounds. In that case, the Secretary of Agriculture wrote a
letter to the New York Times in which he vigorously criticized the
decision of the district court to return impounded funds te Kansas
City Stockyards market agencies. The impounded funds were those
charged by the market agencies in excess of maximum rates set by
the Secretary. The market agencies moved to disqualify the
Secretary from proceedings reopened by him to fix reasonable rates
during the impounding period. The court held:

lpule 2.160(e), Rules of Judicial Administration, requires that a motion
to diaqualify "be made within a reasonable time not to exceed 10 days after
digcovery of the facta constituting the grounds for the moticn," and that it "be
promptly presented to the court for an immediate ruling." If it is argued that
this Rule provides guidance for ruling the petition untimely, we have already
noted that the rule is applicable conly to county and circuit judges. We believe,
accordingly, that the instant petition may not be defeated by the application of
thig rule. .
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That he not merely held but expressed strong views on
matters believed by him to have been in issue, did not
unfit him for exercising his duty in subsequent
proceedings ordered by this Court ... Cabinet officers
charged by Congress with adjudicatory functions are not
assumed to be flabby creatures any more than judges are.
Both may have an underlying philosophy in approaching a
specific case. But both are assumed to be men of =
conscience and intellectual discipline, capable of
judging a particular controversy fairly on the basis of
its own circumstances.

Id. at 421.

In Re Area Rate Proceeding, 57 PUR3d4d 58 (FPC 19&5), the
Federal Power Commission concluded that it would not be a violation
of procedural due process for a judge to sit in on a case after he
had expressed an opinion as to whether certain types of conduct
were prchibited by law. Id. at 62. Accordingly, the Commission
found that:

[Elven if this were an adjudicatory proceeding in which
the isgsue presented was whether the respondents had
violated some provision of the law which would require
the imposition of sanctions, a commissioner's prior
expression of his views on a general question of fact,
policy, or law which might be involved in the
determination ... would not disqualify him from further
participation. Similarly expression of opposition to the
respondents' efforts to change the law would not show
disqualifying personal bias. A fortiori, in a rate-
making proceeding like the present cne, which Congress
has recognized as an essentially legislative function
and, as such, part of our rule-making activities, an
expression of views on a general guestion which may be in
issue in the proceeding or opposition to amendatory
legiglation could not be disqualifying.

Id. The Commission further found that:

In administrative agencieg where commissioners are
selected for their expertise, or their ability to acquire
expertise with experience, it would be most surprising if
a commissioner did not develop opinions on the major
issues confronting his agency ....
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The public interest would hardly be served if the
commission could be silenced on the question of whether
its work is necessary and important merely by the
regulated industry raising a related question as an issue
in a proceeding before the commission. The commission is
not merely determining the private rights of litigants
but is charged with protecting the overall public

interest. It has a duty and obligation to inform the
Congress and the general public of its programg and
policies

There is also a basic difference between an informed
mind and a closed one. An opinion is not a prejudice or
a prejudgment, at least when held by someone required and
accustomed to hold all opinions subject to confirmation
or rejection in light of the procf. Ignorance of the
problems involved in the regulatory process or lack of
views therecon is not the touchstone to effective and
impartial exercise of regulatory judgment. The
regulatory process assumes that intelligent and fair
decigiong will be reached by the commissioners because of
their familiarity with the special field in which they
operate and not despite it.

Id. at 62-63. 8See also, Federal Trade Comm'n v. Cement Inst., 333
U.S. 683, 702, 92 L.E4d. 1010, 1035, reh. den. 334 U.S. 839, 92
L.Ed. 1764 (1947) (mere formation and expresgsion of opinion does
not disqualify administrative officer from passing on merits of the
case) .

In an unpublished opinion, the Colorado Supreme Court held
that the fact that a member of the state- public wutilities
commigsion had issued a gtatement in an affidavit that ratepayers
would be harmed by the transfer of telephone directory publishing
assets did not prejudice a subsequent decision by the commission
denying authority for the transfer, where there was no showing that
the challenged commissioner was incapable of Jjudging the
controversy on the merits. Mountain Tel. & Tel. Co. v. CPUC, 98
PUR4th 534, 763 P.2d 1020 (1980).

Furthermore, in Re Arkla, Inc., 111 PUR4th 151 {(Ark. PSC
1880}, the Arkansas Public Service Commission, rejecting
allegations  of impartiality as insufficient tc  warrant
disqualification of its chairman, held that:

A decision maker has an obligation not to recuse without
valid reasons ... The Commission finds that neither the
statements made by the Chairman before the Joint Interim
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committee or his past employment as legal counsel for the
Governor warrant his recusal in this matter. A
Commissioner has a policy making role as well as a
jJudicial one. A Commissioner's expertise and insight are
lost to the collective decision making process if he or
she recuses.

Id. at 159.

Finally, Canon 4C of the Code of Judicial Conduct permits a
judge to appear at a public hearing before, or otherwise consult
with, an executive or legislative body or official on matters
concerning the law, the legal system or the administration of
justice. Gilving effect to the second provision of the Application
of the Code of Judicial Conduct? (quoted in full above), we believe
the Code is applicable to agency heads, and may be made to apply to
the Commission.

Thus, we find that Commigsioner Kiesling's testimony before
the Senate Commerce Committee was fully consistent with her
cbligaticns to discharge her policy making responsibility. Her
testimony was not designed to advance the interests of SSU or to
thwart the interests of the petitioners.® The thrust of her
testimony is captured in the following excerpts:

Kiesling: We would urge you not to take away one
tool in our tool chest that allows us as
economic regulators to deal with the
significant water problems that are
coming.

* * *

“The September 30, 1973, version of the Code provided, in Compliance With
the Code of Judicial Conduct, that:

Anyone, whether or not a lawyer, who is an officer of a
judicial system performing judicial functions, including
an officer such as a referee in bankruptcy, special
master, court commissioner, or magistrate, is a judge
for the purpose of this Code.

The phrase, "who is an officer of a judicial system," is not employed in the
current version. Revertheless, both this and the current version of the Code
geem meant to apply to agency heads.

> a Commissioner, during his term of office, may not make any public
comment regarding the merits of any proceeding under Section 120.57 currently
pending before the Commission. FPSC Administrative Procedures Manual, Section
5.01 E. (emphasis gupplied)
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Unidentified: So, in other words, unified rates is the
commission policy where the commission
thinks it's a good policy, and is not
their policy where they don't think it's
a good policy.

Kiesling: That's right. It's one form of ratemaking
that we view as part of our arsenal,

Order at 6. There is nothing to suggest to us that Commissioner
Kiesling's testimony should be characterized as having escaped from
the boundaries of the administration of justice, as petitioners
contend. Accordingly, we find it appropriate to conclude that
Commissioner Kiesling's testimony cannot be a legally sufficient
basis for her disgualification in the aforementioned dockets.

Confrontational Encounters

As to petitioners' second grounds for disqualification, their
fears that they will not receive a fair and impartial hearing
before Commissioner Kiesling as a result of her exchange of words
with Mr. Twomey following the committee hearing, we do not find
sufficient representation in the petition to believe the exchange
can be construed as evidence of prejudice to the interests of the
petitioners before the Commission. Petitioners do not allege facts
that would cause a reascnable person to believe her conduct was
prompted by prejudice or that it caused her to harbor a present
bias or prejudice.®

Petitioners, in their second grounds, allege that Commissioner
Kiesling's '"public display of anger directed at [petitioners']
attorney directly violated the provigions of Canon [3B{4)]." Canon
A3B(4} provides that "[a)] judge shall be patient, dignified, and
courteous to litigants, jurors, witnesses, lawyers, and others with
whom the judge deals in an official capacity." The statements of
Mr. Twomey with which Commissioner Kiesling presumably took igsue
would reasonably appear to strain the Florida Bar's Rules of

“In the Commentary to Canon 2A of the Code, it is said that:

A judge must aveoid all impropriety and appearance of impropriety.
A judge must expect to be the subject of constant public scrutiny.
A judge must therefore accept restrictions on the judge's conduct
that might be viewed as burdensome by the ordinary citizen and

should do B0 freely and willingly.
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Professional Conduct.’ We do not find that Commissioner Kiesling's
conduct c¢an be interpreted to be a wviolation of Canon 3B(4)
prejudicial to the petitioners' interests, applying the test of
Hayslip v. Douglas, supra. Accordingly, we f£ind it appropriate to
conclilude that neither can Commissioner Kiesling's exchange cof words
with Mr. Twomey following the March 7, 1995, Senate Commerce
Committee hearing on Senate Bill 298 be a legally sufficient basis
for her disqualification in the aforementioned dockets.

CONCLUSION

Upon congideration, we conclude that Commissioner Kiesling
correctly declined to recuse herself from Dockets Nos. 920199-WS,
930880-WS, and 950495-WS, petitioners' having failed in their
burden to make a proper showing of just cause, pursuant to Section
120.71, Florida Statutes. We agree with Commissioner Kiesling that
the petition is legally insufficient on the basis of the judicial
standard enunciated in Bundy v. Rudd, supra. Accordingly, we adopt
the rationale of Order No. PSC-95-1199-PCO-WS.

Further, we find that Commissioner Kiesling's appearance
before the Senate Commerce Committee on March 7, 19985, was
consistent with Canon 4C of the Code of Judicial Conduct. She
appeared as an authorized spokesperson for the Commission, and her
testimony was confined to articulating the Commission's policy
regarding uniform ratea. In addition, we find that Commissioner
Kiesling's confrontation with Mr. Twomey following the committee
hearing would not prcmpt a reasonably prudent pergon to fear that
he could not get a fair and impartial trial and that it was not a
prejudicial wviclation of Canon 3B(4) of the Code. Therefore,
sitting in the absence of Commissioner Kiesling, we decide against
Commissioner Kiesling's disqualification from further participation
in Docket Nos. 920199-WS, 930880-WS, and 950495-WS.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that
Commissioner Diane K. Kiesling shall not be disqualified £from
participation in Dockets Nos. 950495-WS, 930880-WS, and 920199-WS.
It is further

ORDERED that Order No. PSC-95-11998-PCO-WS is by reference
incorperated herein. It is further

SSee Rule 4-8.2(a}, Rules Regulating the Florida Bar.
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ORDERED that Dockets Nos. 9303945-WS, 930880-WS, and 9%2019%-WS
shall remain open.

By ORDER ¢©f the Florida Public Service Commission, this 27th

day of November, 1985.
‘Mw

Q

BLANCA™ S. BAYS, Director
Division of Records and Reporting

( SEAL)
CJP
CONCURRING OPINTON

Commissioner J. Terry Deason concurs only in the result and
writes separately, as follows:

I concur in the result reached only. Because I have reached
my decision based solely on the untimeliness of the filing, I do
not express any opinion as to the merits of the Petiticn.
Although, I am unsure of the status of the order issued by
Commissioner Kiesling, I find the timeliness analysis contained
therein to be persuasive and hereby adopt it in this concurrence.
Furthermore I would note that the Petition cites to former Rule
1.432, FRCP as binding authority on the Commissicn in matters of
disqualification. While expressing no opinion as to the
applicability of this Rule on the Commission’s decision making in
this matter, I note that the rule was transferred to the Florida
Rules of Judicial Administration as Rule 2.160. Subsection (e) of
that Rule requires that such pleading shall be filed within 10
days after discovery of the facts constituting the grounds for the
moticn. This Rule as cited by the Petitioner provides further
support for the "reasonable time" analysis contained in Order No.
PSC-95-1199-PCO-WS.
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is regquired by Section
120.58{4), Florida  Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is availakle under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

Any party adversely affected by this order, which is preliminary,
procedural or intermediate in nature, may reguest: (1)
reconsideration within 10 days pursuant to Rule 25-22.038(2),
Florida Administrative Code, if issued by a Prehearing Officer; (2)
reconsideration within 15 days pursuant to Rule 25-22.060, Florida
Administrative Code, if issued by the Commission; or (3) judicial
review by the Florida Supreme Court, in the case of an electric,
gas or telephone utility, or the First District Court of Appeal, in
the case of a water or wastewater utility. A motion for
reconsideration shall be filed with the Director, Division of
Records and Reporting, in the form prescribed by Rule 25-22,060,
Florida Adminisgtrative Code. Judicial review of a preliminary,
procedural or intermediate ruling or order is available if review
of the final action will not provide an adeguate remedy. Such
review may be requested from the appropriate court, as described
above, pursuant to Rule 9.100, Florida Rules of Appellate
Procedure.
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BAEFORE THEE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Application for rate
increase in Brevard,
Charlotte/Lee, Citrus, Clay,
Duval, Highlandms, Lake, Marion,
Martin, Nassau, Orange, Osceola,
Paeco, Putnam, Semioncle,
Volusia, and Washington Counties
by SOUTHERN STATES UTILITIES,
INC,; Collier County by MARCO
SHORES UTILITIES (Deltocna);
Hernando County by SPRING HILL
UTILITIES (Deltona); and Volusia
County by DELTONA LAKES
UTILITIES (Deltona).

In Re: Investigation into the
apprepriate rate structure for
SOUTHERN STATES UTILITIES, INC.
for all regulated systems in
Bradford, Brevard, Citrus, Clay,
Collier, Duval, Hernando,
Highlands, Lake, Lee/Charlotte,
Marion, Martin, Nassau, Crange,
Oscepla, Pasco, Putnam,
Seminole, St. Johas, St. Lucie,
Volusia, and Washington
Counties.

In Re: Application for rate
increase and increase in service
availability charges by Southern
States Utilities, Inc. for
Orange-Osceocla Utilities, Inc.
in Osceola County, and in
Bradford, Brewvard, Charlotte,
Citrus, Clay, Collier, Duval,
Hernando, Highlands,
Hillsborough, Lake, Lee, Marion,
Martin, Nassau, Orange, Oscecla,
Pasco, Polk, Putnam, Seminole,
St. Johnsa, St. Lucie, Vclusia,
and Washington Counties.

)
)
)

e e e L A e

DOCEET NO. 920199-Ws
ORDER NO. P8C-95-1189-PCO-WS
ISSUED: September 25, 1995

DOCEKET NO. 930880-WS

DOCKET NO. 950495-WS

This cause comes on for consideration on a

(petition) with

Lo Digqualify or. In The Alternative, To Abstain
accompanying affidavite which was filed on September 13, 18%5, by

003114
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Citrus County, the Sugar Mill Woods Civic Association, Inc., and
the Spring Hill Civic Association, Inc. {Petitioners), in those of
the above dockets in which the aforesaid County and Civic
Asscociationsg are respectively parties. The petition seeks
disgualification or abstention from proceeding further in these
docketed proceedings based on facts and law alleged to require that
result. Thie petition post-dated by some 8ix weeks the
commencement of petitioners' participation in Docket No. 9550495-WS
and by two and three years, respectively, the commencament of the
other two dockets.

On September 20, 1995, Southern States Utilities, Inc.
(Utility), filed a i
i (opposition}. The
Utility's opposition alleged that the petition failed to etate
factual and legal grounds for diequalification.

Petitioners set out the facts relied on most succinctly at
pages 8-11 of the petition. Therein, reference is made to a March
7, 1995 meeting of the Commerce Committee of the Florida Senate in
which Senate Bill 296 was heard. Senate Bill 298 is described as
legislation which would have prohibited “"uniform rates."
Testifying in support of the bill were its sponsor, Senator Ginny
Brown-Waite, Jim Desjardin, a member of the utility committee of a
petitioner asscciaticn, and Michael B. Twomey, petiticners'
attoerney. The petition alsc references my presence at the meeting
and testimony about SB 298, with mpecific reference to my concern
about "the elimination of uniform rates as a ‘tool' [the
commigsion] c¢ould use."™ Petition p. 9. The petition further
describes an incident following the consideration of SB 298 in
which I am said tc have "loudly, and publicly" accused petitioner
attorney Michael B. Twomey of calling me a "liar" during his
committee testimony on SB 298 and threatening te "get him" with
every legal means at my disposal if the alleged behavior occurred
again. The recitation by petitioner of the facts concludes with
summaries of the affidavite of Mr. Desjardin, Mr. Twomey and
Senator Brown-Waite. These affidavita are said to verify that,
based on my testimeny re: SB 2958 and the post-meeting incident
described above, petitioners have a well-founded belief that,
absent my disqualification, they will be unable to obtain fair and
impartial adjudication in the dockets at issue, all of which
concern the application of uniform rates to those they represent.
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DISCUSSION
Applicable Standarde

Between pages 2 and 7 of the petiticon, petitioners set out
extensive citations of legal authority im support of their theory
that disqualification is required. However, as noted by the
Utility, significant portions of the authority relied on by
petitioners have been repealed or superseded. Repealed provisions
include Rule 1.432, Florida Rules of Civil Procedure,! and the
Canons of the prior Code of Judicial Conduct.? Moreover,
petitioners' «conclusicn that "[tlhe standard to be used in
disqualifying an individual serving as an agency head is the same
as the standard used in disqualifying a judge. . ." is no longer
correct. The case that conclusion relied on, City of Tallahagsgee
v, Florida Public Service Commission, 441 Sc.2d 620 (Fla. 1883),
has been superseded by Bay Bank & Trust Company v. Lewis, 634 So.2d
672 (Fla. 1st DCA 1994). Therein, the Court stated:

The 1983 Florida Legislature deleted the
phrase "or other causes for which a judge may
be recused" from section 120.71, Florida
Statutes, so we must assume that the stature
was intended to have a different meaning after
its amendment [citation omitted]. Thus, while
a moving party may still disgualify an agency
head upon a proper showing of "just cause”
under section 120.71, the =standards for
disqualifying an agency head differ from the
gtandards for disqualifying a dudge. This
change gives recognitien to the fact that
agency heads have significantly different
funcciona and dutiezs than do judges. Were we
to give section 120.71 the eame meaning as
that given it in City of Tallahassee v,

i , the 1983
amendment to section 120.71 would serve no
purpoee whatsoever.

Bay Bapk, gupra, at 678-9,

15.&&: 2
Adminpistration, 609 So.2d 465 (Fla. 1992},

‘see, In re: Code of Judicial Conduct, 643 So.2d 1037 (Fla.
1994) .
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Thus, the standardg that are directly applicable to this
matter include Section 120.71, Florida Statutes, as construed by
the Court in Bay Bank, and Rule 25-21.004, Florida Administrative
Code, promulgated by the Commission. Section 120.71, Flerida
Statutes, states in pertinent part that:

(1) . . . any individual serving alcne
or with others as an agency head may be
diagqualified from serving inm an agency
preoceeding for bias, prejudice, or interest
when any party to the agency proceeding shows
just cause by a suggestion filed within a
reasonable period of time prior to the agency
proceeding,

Rule 25-21.004, in turn states, in pertinent part:

(1) A commissioner may be disqualified
from hearing or deciding any matter where it
can be shown that the commissioner has a bias
or a prejudice for or against any party to the
proceeding or a financial interest in its
outcome.

{3} A petition for disgualificaticn of a
commissioner shall state the grounds for
diggualification and shall allege facts
supportive of those grounds.

Other statutes which bear on these matters include Section
350.041(2) (g} and Section 350.05, Florida Statutes, which speak to
the professicnal conduct of commissioners and the independent,
objective and non-partisan manner in which they are to perform
their duties. The rest of the authority cited by petitioner,
whether repealed or superseded, is not directly applicable or
contrelling.

Accordingly, the limitation of a Jjudge to the bare
determination of legal sufficiency in considering a
disqualification motion,® and the prohibition against his passing
on the truth of the facts alleged are not controlling either, in
light of Bay Bank, in an agency head's consideration of a

See, e.qg., Bundy v. Rudd, 366 So.2d 440 (Fla. 1978).

APPENDIX A

3443

003117




ORDER NO. PSC-95-1438-FOF-WS
DOCKETS NOS. 950495-WS, 930880-WS, 920199-WS
PAGE 23

ORDER NO. PSC-95-1193-PCO-WS
DOCKETS NOS. 92019%-WS, 930B80-WS, 950495-WS
PAGE 5

disqualification motion.' With all of the foregoing in mind, I
will apply the assertions in the petition to the applicable
gtandards to test whether the petition states a legally sufficient
"just cause" requiring disqualification.

Baged on the petition and accompanying affidavits, I conclude
that my testimony at the committee meeting does not congtitute just
cause for disqualification. There is not a gingle fact presented
relevant to the actual testimony I presented which demonstrates it
to be beyond the "discussion of the administration of justicer

icit m by the very judicial canon, formerly Cancn
4(B) of the Code of Judicial Conduct, relied upon by petiticners.
That c¢anon, even though relevant to the stricter standard
applicable to judges, allows those Jjudges, and therefore, a
fertiori, an agency head:

{Tlo appear at a public hearing before an
executive or legislative body or cfficial on
matters concerning the law, the legal system,
and the administration of justice, and [to]
otherwise consult with an executive or
legislative body or official, but only on
matters ccncerning the administration of
justice.?®

As to whether my testimony was limited to discussing the
administration of justice, the petition offers no facts whatscever,
but only a legal conclusion unsupported by facts:

‘Becauge thig motion can be disposed of based only cn the
facts alleged in the petition, the more stringent standards are
applied herein. -

‘The repealed canon is quoted herein because petitioners rely
on it, However, 1t should be noted that the revised canon,
although somewhat changed, retains the ability of agency heads to
digcuss with legislative bodies matters on the law, the legal
system or the administration of justice. See, Canon 4(C), Code of
Judicial Conduct.
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She was clearly engaging in consulting with a
legislative body, but on matters that clearly
could not be characterized as "only concerning
the administration of justice."

Petition, p. 11.

However, only a single word of my testimony is cited by
petitioners, the woerd "teool," cited at page 9 of the petition. The
sentence of testimony containing that word appears at page 15 of
the transcript:®

We would urge you not to take away gpe tool ip
our tool chest that a3llows us as ecopomic

requlators to deal with the significant water
problems that are coming. {emphasis supplied]

This testimony is demonstrably aimed at the administration of
justice in the context of the Commission's eccnomic regulation of
water resources, It does not speak at all to the application or
non-application of uniform rates toc any specific ratepayers or tc
litigation concerning any ratepayers, including petitioners,
Morecover, the listener reaction reflected an understanding of the
limited scope of the testimony:

Unidentified Speaker: So, in other words,
unified rates is the commission policy where
the commisgion thinks it's a good policy, and
ig not their policy where they don't think
it's a good policy.

Commiasioner Kiesling: That's right. It's
one form of ratemaking that we view ag part of
our arsenal,

Transcript, p. 25.

The fact that petiticners tock it differently and had the
feeling or perception that the testimony was directed toward
suppeorting the impogition of uniform rates on them is of no moment.
That feeling or perception is not a "fact." See, e.9., City of

‘petitioners guotation should have referenced the tape or a
transcript of the Committee Meeting, a copy of which is attached.
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v « 174 So. 826, 828 (Fla. 1937). If there was
anything about petitioners' cases that was impermissibly addressed
in the testimony it should have been cited as constituting a fact
in support of just cause for disqualification. Conversely, where
only the single word "tool" was cited, and the context of the
testimony containing that word did not concern the imposition of
uniform rates on any specific ratepayers, let alone petitioners, or
litigation involving petitioners, no fact has been adduced
demcnstrating the testimony to be other than a neutral discussion
about the administration of justice. The testimony cited above
specifically allowed for the possibility that a given application
of uniform rates might be found to be "bad," a determination which
was in the Court's jurisdicrion as to petitioners, pgt the
Commission's. Moreover, concern that the testimony was presented
"forcefully" assumes that digscussions which are forceful cannot be
limited to the administratieon of justice. These assumptions and
conclusions are arrived at:

- from a tone of voice or a manner which
(i) conceived to be indicative of bias or
prejudice against the parties in the case.

Ag such, they are not facts indicating a Jjust cause for
disqualification under Section 120.71, Florida Statutes, for bias,
prejudice or interest. ) ., Bupra. To conclude
otherwise would result in a ban on the ability of commissioners to
respond to the invitations of legislators to address such matters.’
That result would be inimical to the administration of justice
which is the very subject of the judicial conduct canon petiticners
claim to rely on.

’Petitioner's claim that the testimony was "unsolicited" is
unsupported because Senator Brown-Waite's affidavit is based on a
lack of knowledge and is therefore legally insufficient:

I had not solicited Commissicner Kiesling's
attendance or comments at the Committee

meeting and am not aware that any other
Senator invited her to speak on the bill.

[emphasis supplied]

Sge, g.9., Gieseke v, Grosgman, 418 So.2d 1055, 57 (Fla. 4th DCA
1582) .
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The Post-Meating Encounter

There are numercus cases in which extra-judicial occurrences
involving ;udges and attorneys have resulted in disqualification of
the judge.’® For example, a judge's tirade about a lawyer's failure
to support that judge for other judicial positions was held to
merit disqualification in McDermott v, Grossman, 429 So.2d 383
(Fla. 3rd DCA 1983). Again in Town Center of Iglamorada, Inc, v.
Qoverby, 592 So0.24 774 (Fla. 3rd DCA 1992), an extrajudicial dispute
which began at a bar luncheon at which an attorney offended the
judge by announcing his intent to sue the judges of that circuit
warranted disqualification.

However, upon careful reflection, I conclude that even under
the more stringent standard applicable to judges, the so-called
"strained relations" cases are distinguishable from this matter.
As a result, I further conclude that the post-meeting encounter
does not constitute just cause for disqualification on the grounds
of bias, prejudice or interest. Section 120.71, Fla. Stat.; Rule
25-21.004, Fla. Admin. Code,.

The difference between this casge and those just cited is that
there is nothing wrong with an attorney choosing not to support a
judge for a different judicial pesition. Therefore, being on the
receiving end of a tirade about 1t may cause legitimate concern
that the judge is prejudiced. Likewise, suing the judges in the
circuit is not improper, and the fact that a judge was offended by
it may reflect prejudice against the attorney for his having sued
the judge and the judge's colleagues.

In contrast, an attorney that makes a statement that he knows
te be false or with reckless disregard as to its truth or falsity
"concerning the ., . . integrity of a judge . . ." violates Rule 4-
8.2 of the Florida Bar's Code of Attorney Conduct. This is true
whether or not the statements are made extra-judicially. See, The

, 1B6 Sv.2d 499 (Fla. 1966) (disparaging and
unfair comments about a local judge made by attorney during radia
program which judge had no opportunity te rebut required that
attorney make a public apology).

*Even though the disqualification of judges is arguably not a
standard which must be met, Bay Bank, gupra, consideration of that
more stringent standard adds by that stringency to the confidence
with which these issues are addressed here pursuant to Section
120.71 and Rule 25-21.004.
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The Florida Supreme Court expounded at length on the igsue of
recklessly impugning the integrity of judges in In re; Shimek, 284
So0.2d 686 {Fla. 1973). In that case, the atterney filed a
memorandum in federal court which claimed that:

The atate trial judge avoided the performance
¢f his gworn duty. . . . A product of [the
prosecutorial] system who works clogse with
Sheriffs and who must depend on political
support and re-election to the bench is not
going to deo justice.

The District Court judge concluded that this language was:

A scurrileousg attack upon members of the state
judiciary, completely unwarranted by the
record before irt,

284 So.2d 686.

The Florida Supreme Court then noted the following:

Nothing is more sacred to man and
particularly, to a member of the judiciary,
than his integrity. Once the integrity of a
judge is in deubt, the efficacy of his
decisions are (aic) likely to be gquestioned.
o While a lawyer ag a citizen has a right
te criticize such officials publicly, he
should be certain of the merit of his
complaint, uae appropriate language, and avoid
petty criticisms, for unrestrained and
intemperate statements tend to lessen public
confidence in our legal system.

284 So.2d 688-9.

Several statements of Mr. Twomey, at page 31, lines 23-25 and
page 32, lines 1-20, recklessly impugned my integrity. For
example, on page 32 of the transcript beginning at line 15, Mr.
Twomey states:

The 5150 is a sgcare tactic, it's dishonest,
it's not true. You shouldn't be sucked in by
this.

'003l%2
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This hardly comports with either the regquirements of Rule 4-8.2 or
Shimek. The peint is not that an attorney may not disagree, but
that the disagreement could have Dbeen accomplished without
violating these precepts, just as my testimony was accomplished
without perscnally abusing anyone else.

As stated by the Court in Shimek:

Judges are subject to fair criticism. The
attorney is bound to use restraint. His
statements must be prudent, not rash,
irrespongible, and without foundation.

The petitioners' own characterization of the post-meeting
encounter confirms that these concerns, rather than any substantive
igsue inveolving the clients or their cases, were the subject of the
encounter:

Commissicner Kiesling berated Mike Twomey for
calling her a "liar" and publicly threatened
te "get him" with "every legal means at her
disposal" i

again. [(emphasis supplied]

Unlike the "strained relations" cases, petitioners cannot deduce
prejudice £from this encounter because, given the attorney's
misconduct, it would be proper for the remcnstrance and warning to
be given at the hearing, should the same conduct occcur there. 1In
contrast, it cbviocusgly would not be any more proper for the judge
in McDermott to lambaste the attorney at the hearing for his
failure to support her for other judicial positions than it was to
do so extra-judicially.

Finally, as to this issue, showing anger and displeasure has
not been found to be a just cause for disqualification if caused by
the misbehavior of the defendant himself, let alone that of his
attorney:

For a trial judge to indicate anger and
displeasure in a direct criminal contempt
proceeding in which the defendant was found
guilrty does not in and of itself indicate that
the trial ijudge is prejudiced against the
defendant. The record in this case reflects
that if the trial judge was angry and
displeased, it was caused by the defendant's
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conduct. Further, there is nothing in the
record to reflect any prejudice of the trial
judge during the . . . later proceedings. .

ngpagx__*_ggg;g 415 So.2d 1351 (Fla. 1lst DCA 1982}, Similarly,
in Qateg v, State, 619 So.2d 23 (Fla. 4th DCA 1993), :gz*_dgnigd

629 S0.2d 134 (Fla. 1593), the court found thatr the judge's remark
calling defendant an "obstinate djerk" did not require
disqualification where defendant persisted in engaging in
argumentative exchanges with the judge., The same is true of this
case asg well.

Timeliness

Section 12¢.71, Florida Statutes, regquires that a petitiocn be
filed wicthin a reasonable time prior to the proceeding. There are
no rules or cage law defining "prior to the proceeding." Rule 25-
5.108 of the Model Rules requires a petition to be filed § days
prior to final hearing. The final proceeding in Docket No. 920199-
WS was held Nevember § through 11, 1892, prior to my appeintment to
the Commission. A decision on remand was made on September 12,
1995, befcore the filing of the subject petition. The subseguent
decision of the Commission on August 12, 1595, was not a separate
or new proceeding, and the decision escheduled for September 26,
1995, is merely the cconclusion of the deliberatlons from September
12, 1595. Therefore, the petition as applied to Docket No. 9201%9-
WS is untimely as it was filed after the final hearing. Even if it
were not untimely, petiticners have clearly waived their right to
seek recusal in thls cage by filing after the subsequent Agenda
Conference decision.®

The final hearing in Docket No. 930880-WS was held on April
14, 1994. The case is currently pending on appeal. On August 29,
1595, the Commission requested the appellate court to relinguish
jurisdiction in order to allow the Commission to re-copen the record
for the purpose of conforming the Commission's decision on appeal
to the appellate court's copinion in Commigsion Docket No. 920199-
WS. If jurisdiction is relinquished, the Commission will not
conduct a new proceeding. The full Ceommission will merely be

‘on September 12, 1995, at the beginning of argument at the
Agenda Conference, attorney for the petitioners did state that he
would be filing a petition for recusal. He did not make an oral
motion for recugal or seek a continuance based on his imminent
motion. Commissioner Kiesling made no comments on the motion.
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taking limited evidence to amplify the trial record. Therefore,
the petition is untimely having been filed after the final hearing,
inappropriate to the extent the appellate court has jurisdiction
over the case, and unfounded asa to any future amplification of the
record.

In the third case in which petitioners seek recusal, Docket
No. 950845-WS, the final hearing has not occurred. However,
petitioners knew that this Commissioner was assigned as prehearing
officer as early as July 24, 1995, when counsel for petitioners
filed a requeat for full commission review of Procedural Order PSC-
§5-08290-PCO-WS. Also at that time, counsel for petitioners knew
or should have known the dates set for numercus cu:zomer service
hearings, as well as those for agenda conferences on such matters
ag the setting of interim rates. Counsel for petitioners has
requested other commissicners to order Commissioner EKiesling
recugsed at two of the public hearings held on September 14, and
September 20, 19985, where no decisions are made by the Commission,
where counsel for petitioners did not allege any further bias or
prejudice has occurred, and where those hearings were scheduled
prior to the filing of the petition. In fact, it was the
scheduling of these hearings tg which petitioners objected in their
July 24, 1595 motion for full commission review of that procedural
order.

The nature of the operation of the Commission constituted with
five members is significantly different from the operaticn of the
circuit or county courts and even different from the operation of
the Division of Administrative Hearings where such courts have a
pool of judges or hearing officers from which to draw. Unlike the
recusal of a Commissioner, the recusal of one judge among a pool of
judges may be accemplished without a significant danger of
permitting the intended or unintended manipulation of the decision-
making process.” It is disruptive of the orderly process of the
Commission, particularly when proceeding to hearing with all five
commissioners in their quasi-legislative rcle of rate making, to
fail to bring the matter of recusal to the attention of the
Commigsion at the earliest practical moment.

Wrn ity of Palatka, Bupra, at 827-828, the Florida Supreme
Court held that it would have bheen improper for the ijudge to
disqualify himeelf based on a legally insufficient pleading. This
decision has higher significance in view of my responsibilities as
a part of this collective agency head. Bay Bank, supra.

“ynited Telephope €. v. Mayg, 345 $So0.24 648 (Fla. 1977), at
654 (the fixing of rates is not a judicial function).
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Further, petitioners are customer intervenors to this rate
proceeding. Counsel for petiticners knew or should have known that
the full commission would be assligned to hear Docket No. 950495-WS.
Therefore, counsel for petitionere knew or should have known prior
to representing his clients that this commissioner would be hearing
this case. 1In Town Caenter of Iglamarada v, Overbv, gupra, the
court held that ordinarily a party may not bring an attorney into
a case after it has been assigned to a judge and then move to
disqualify on the grounds of bias against the attorney. So here,
where Rule 25-22.03%, Florida Administrative Code, provides that an
intervenor takes the case as he finds it, where counsel for
petitioners knew cof his belief of bias prior to representing
petitioners in this cause, and where counsel had an oppertunity to
raise this issue at least upon their firat filings in this case,
petitioners have waived their right to seek recusal.

CONCLUSION

As discussed above, the standards relied on by petitioners are
inapposite. Applying applicable standards, the petition is
conclusory, untimely and is not legally sufficient to support
disqualification. Bagsed on the foregoing, I hereby decline to
withdraw from the proceeding.

By ORDER of Commissicner Diane K. Kiesling, as Prehearing
Officer, this 285th day of September, 1395.

ling
DIANE K. KIESLING, Commisgioner and
Prehearing Officer .

This 18 a facsimile copy. A signed
copy of the order may be obtained by
calling 1-904-413-6770.

{ SEAL)
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission ip required by Section
120.59(4), Florida  Statutes, te notify parties of any
administrative hearing or judicial review of Cormmission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
ghould not be construed to mean all reguests for an administrative
hearing or judicial review will be granted or result in the relief
scught.

Further review of this interlocutory order shall be pursuant
to Rule 25-21.004, Florida Administrative Code.
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BEFORE THBE PFLORIDA PUBLIC SERVICE COMMISSION

DOCKET NO. 920199-WS
ORDER NO. PSC-95-1199-PCO-WS
ISSUED: September 25, 1995

In Re: Application for rate )
increase in Brevard, )
Charlotte/Lee, Citrus, Clay, }
Duval, Highlands, Lake, Marion, |}
Martin, Nassau, Orange, Osceola, )
Pasco, Putnam, Semionole, )
Volusia, and Washington Counties )
by SOUTHERN STATES UTILITIES, }
INC.; Collier County by MARCO )
SHORES UTILITIES {(Deltona); )
Hernando County by SPRING HILL )
UTILITIES {Deltona); and Volusia )
County by DELTONA LAKES )
UTILITIES (Deltona). )

)

In Re: Investigation into the DOCKET NO. 930880-WS
appropriate rate structure for
SOUTHERN STATES UTILITIES, INC.
for all regulated systems in
Bradford, Brevard, Citrus, Clay,
Collier, Duval, Hernando,
Highlands, Lake, Lee/Charlotte,
Marion, Martin, Nassau, Orange,
Oscecla, Pasco, Putnam,
Semincole, St. Johns, St. Lucie,
Volusia, and Washington
Counties.

i L N S e N N

In Re: Application for rate DOCKET NO. 950495-WS
increase and increase in service
availability charges by Southern
States Utilities, Inc. for
Orange-Osceola Utilities, Inc.
in Oscecla County, and in
Bradford, Brevard, Charlotte,
Citrus, Clay, Collier, Duval,
Hernando, Highlands,
Hillsborough, Lake, Lee, Marion,
Martin, Nassau, Orange, Osceola,
Pascao, Polk, Putnam, Seminole,
St. Johns, St. Lucie, Volusia,
and Washington Counties.
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This cause comes on for consideration on a Verified Petition
' i ive i (petition) with
accompanying affidavits which was filed on September 13, 1995, by
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Citrus County, the Sugar Mill Woods Civic Association, Inc., and
the Spring Hill Civic Association, Inc. (Petitioners), in those of
the abcocve dockets in which the aforesaid County and Civic
Associations are respectively parties. The petition seeks
disqualification or abstention from proceeding further in these
docketed proceedings based on facts and law alleged to require that
result, This petition post-dated by some six weeks the
commencement of petitioners’ participation in Docket No. 850495-WS
and by two and three years, respectively, the commencement of the
other two dockets.

On September 20, 19295, Southern States Utilities, 1Inc.

(Utility), filed a Mem ndum I osition To Verifj ition To
Disgualifv, Or In The Alterpative, To Abstain (opposition). The

Utility's opposition alleged that the petition failed to state
factual and legal grounds for disgqualification.

Petitioners set out the facts relied on most succinctly at
pages 8-11 of the petition. Therein, reference is made to a March
7, 1995 meeting of the Commerce Committee of the Florida Senate in
which Senate Bill 298 was heard. Senate Bill 298 is described as
legislation which would have prohibited ‘“uniform rates."
Testifying in support of the bill were its sponscr, Senator Ginny
Brown-Waite, Jim Desjardin, a member of the utility committee of a
petitioner associaticn, and Michael B. Twomey, petitioners’
attorney. The petition also references my presence at the meeting
and testimony about SB 298, with specific reference to my concern
about "the elimination of uniform rates as a ‘tocl’ [the
commission] could use.™ Petition p. 9. The petition further
describes an incident following the consideration of SBE 298 in
which I am said to have "loudly, and publicly" accused petitioner
attorney Michael B. Twomey of calling me a "liar" during his
committee testimony on SB 298 and threatening to "get him" with
every legal means at my disposal if the alleged behavior occurred
again. The recitation by petitioner of the facts concludes with
summaries of the affidavits of Mr. Desjardin, Mr. Twomey and
Senator Brown-Waite. These affidavits are said to verify that,
based on my testimony re: SB 298 and the post-meeting incident
described above, petiticners have a well-founded belief that,
absent my disqualification, they will be unable to obtain fair and
impartial adjudication in the dockets at issue, all of which
concern the application of uniform rates to those they represent.
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DISCUSSION

Applicable Standards

Between pages 2 and 7 of the petltlon, petitioners set out
extensive citations of 1egal authority in support of their theory
that disqualification is required. However, as noted by the
Utility, significant portions of the authority relied on by
petitioners have been repealed or superseded. Repealed provisions
include Rule 1.432, Florida Rules of Civil Procedure,® and the

Canons of the prior Code of Judicial Conduct.? Moreover,
petitioners’ conclusion that "{tlhe standard to be used in
disqualifying an individual serving as an agency head is the same
as the standard used in disqualifying a judge. . .“ is no longer
correct. The case that conclusion relied on, Ci lahasge

v. Florida Public Service Commission, 441 Sc. 2d 620 (Fla 18837,
has been superseded by Bay Bank & Trust Company v. Lewis, 634 So.2d
672 (Fla. 1st DCA 19%4}, Therein, the Court stated:

The 1983 Florida Legislature deleted the
phrase "or other causes for which a judge may
be recused" from section 120.71, Florida
Statutes, so we must assume that the statute
was intended to have a different meaning after
its amendment [citation omitted). Thus, while
a moving party may still disqualify an agency
head upon a proper showing of "just cause"
under section 120,71, the standards for
disgualifying an agency head differ from the
standards for disgualifying a judge. This
change gives recognition to the fact that
agency heads have significantly different
functions and duties than do judges. Were we
tc give section 120.71 the same meaning as

that given it in ity of Tallahassee
Florjida Pyblic Service Commijssion, the 1983 -

amendment to section 120.71 weculd serve no
purpose whatsoever.

Bay Bank, gupra, at 678-9.

‘See ori : Amendmen Rules of jicial
Agm_glggxgglgn 609 So.2d 465 (Fla. 1992).

‘See, In re; icial nduct, 643 So.2d 1037 (Fla.
19%4) . '

003130 3457




ORDER NC. PSC-95-1199-PCO-WS
DOCKETS NOS. 920135-WS, 930880-WS, 950495-WS
PAGE 4

Thus, the standards that are directly applicable to this
matter include Section 120.71, Florida Statutes, as construed by
the Court in Bay Bank, and Rule 25-21.004, Florida Administrative
Code, promulgated by the Commission. Section 120.71, Florida
Statutes, states in pertinent part that:

(1) . . . any individual serving alone
or with others as an agency head may be
disqualified from serving in an agency
proceeding for bias, prejudice, or interest
when any party to the agency proceeding shows
just cause by a suggestion filed within a
reasonable period of time prior to the agency
proceeding.

Rule 25-21.004, in turn states, in pertinent part:

{1) A commissioner may be disqualified
from hearing or deciding any matter where it
can be shown that the commissioner has a bias
or a prejudice for or against any party to the
proceeding or a financial interest in its
outcome,

(3) A petition for disqualification of a
commissioner shall state the grounds for
disqualification and shall allege facts
supportive of those grounds.

- Other statutes which bear on these matters include Section
350.041(2) (g) and Section 350.05, Florida Statutes, which speak to
the professional conduct of commissicners and the independent,
objective and non-partisan manner in which they are to perform
their duties. The rest of the authority cited by petiticner,
whether repealed or superseded, is not directly applicable or
controlling.

Accordingly, the limitation of a judge to the bare
determination of legal sufficiency in considering a
disqualification motion,? and the prohibition against his passing
on the truth of the facts alleged are not controlling either, in
light of PBay Bapk, in an agency head’s consideration of a

‘See, e.g., Bundv v. Rudd, 366 So.2d 440 (Fla. 1578)
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disqualification motion.* With all of the foregoing in mind, I
will apply the assertions in the petition to the applicable
standards to test whether the petition states a legally sufficient
*just cause" requiring disqualification.

rk 7 omme m n

Based on the petition and accompanying affidavits, I conclude
that my testimony at the committee meeting does not constitute just
cause for disqualification. There is not a single fact presented
relevant to the actual testimony I presented which demonstrates it
to be beyond the "discussion of the administration of justice”
explicitly permijtted by the very judicial canon, formerly Canon
4 (B) of the Code of Judicial Conduct, relied upon by petitioners.
That canon, even though relevant to the stricter standard
applicable to judges, allows thocse judges, and therefore, a
fortiori, an agency head:

[Tlo appear at a public hearing before an
executive or legislative body or official on
matters concerning the law, the legal system,
and the administration of justice, and [to]
otherwise consult with an executive or
legislative body or official, but only on
matters concerning the administration of
justice.®

As to whether my testimony was limited to discussing the
administration of justice, the petition offers no facts whatscever,
but only a legal conclusion unsupported by facts:

‘Because this motion can be disposed o©f based only on €fhe
facts alleged in the petition, the more stringent standards are
applied herein.

The repealed canon is quoted herein because petitioners rely
on it. However, it should be noted that the revised cancn,
although somewhat changed, retains the ability of agency heads to
discuss with legislative bodies matters on the law, the legal
system or the administration of justice. See, Canon 4(C), Code of
Judicial Conduct. _
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She was clearly engaging in consulting with a
legislative body, but on matters that clearly
could not be characterized as "only concerning
the administration of justice."

Petition, p. 11.

-

However, only a single word of my testimony is cited by
petitioners, the word "tool," cited at page 9 of the petition. The
sentence of testimony containing that word appears at page 15 of
the transcript:®

We would urge you not to take away gne tool in

our tool chest that allows wus as ecopomic

regulators to deal with the significant water
problems that are coming. [emphasis supplied]

This testimony is demonstrably aimed at the administration of
justice in the context ¢f the Commission’s economic regulation of
water resources. It does not speak at all to the application or
non-application of uniform rates to any specific ratepayers or to
litigation concerning any ratepayers, including petitioners.
Moreover, the listener reaction reflected an understanding of the
limited scope cof the testimony:

Unidentified Speaker: So, in other words,
unified rates is the commission policy where
the commission thinks it’s a good policy, and
is not their policy where they don’'t think
it’s a good policy.

Commisgioner Kiesling: That’'s right. It’'s
one form of ratemaking that we view as part of
our arsenal.

Transcript, p. 25.

The fact that petitioners took it differently and had the
feeling or perception that the testimony was directed toward
supporting the imposition of uniform rates on them is of no moment.
That feeling or perception is not a “"fact." See, e.qg., City of

‘Petitioners quotation should have referenced the tape or a
transcript of the Committee Meeting, a copy of which is attached.
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Palatka v, Frederick, 174 So. B2&, 828 (Fla. 1937). If there was

anything about petitioners’ cases that was impermissibly addressed
in the testimony it should have been cited as constituting a fact
in support of just cause for disqualification. Conversely, where
only the single word "tocl" was cited, and the context of the
testimony containing that word did not concern the imposition of
uniform rates on any specific ratepayers, let alone petitioners, or
litigation involving petitioners, no fact has been adduced
demonstrating the testimony to be other than a neutral discussion
about the administration of justice. fThe tesgtimony cited above
specifically allowed for the possibility that a given application
of uniform rates might be found to be "bad," a determination which
was 1in the Court’'s 3jurisdiction as to petitioners, pot the
Commission’s. Moreover, concern that the testimony was presented
"forcefully" assumes that discussions which are forceful cannot be
limited tc the administration of justice. These assumptions and
cenclusions are arrived at:

. . from a tone of voice or a manner which
[is] conceived to be indicative of bias or
prejudice against the parties in the case.

As such, they are not facts indicating a just cause for
disqualification under Section 120.71, Florida Statutes, for bias,
prejudice or interest. City of Palatka, supra. Tc conclude
otherwise would result in a ban on the ability of commissioners to
respond to the invitations of legislators to address such matters.’
That result would be inimical to the administration of justice
which is the very subject of the judicial conduct caneon petitioners
claim to rely on.

'Petitioner’s claim that the testimony was "unsolicited" is
unsupported because Senator Brown-Waite’s affidavit is based on a
ldack of knowledge and is therefore legally insufficient:

I had not solicited Commissioner Kiesling’'s
attendance or comments at the Committee
meeting and am not aware that any other
Senator invited her to speak on the bill.
[emphasis supplied]

See, e.9., Gieseke v. Grosgman, 418 So.2d 1055, 57 (Fla. 4th DCA
1982) . :
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There are numerous cases in which extra-judicial occurrences
involving judges and attorneys have resulted in disqualification of
the judge.’® For example, a judge's tirade about a lawyer'’s failure
to support that judge for other judicial positions was held to
merit disqualification in McPermott v. Grogsman, 429 So.2d 383
(Fla. 3rd DCA 1983). Again in Town Center of Islamorada, Inc. v.
Qverby, 592 So.2d 774 (Fla. 3rd DCA 1992), an extrajudicial dispute
which began at a bar luncheon at which an attorney offended the
judge by announcing his intent to sue the judges of that circuit
warranted disqualification.

However, upon careful reflection, I conclude that even under
the more stringent standard applicable to judges, the so-called
"strained relations" cases are distinguishable from this matter.
As a result, I further conclude that the post-meeting encounter
does not constitute just cause for disgualification on the grounds
cf bias, prejudice or interest. Section 120.71, Fla. Stat.; Rule
25-21.004, Fla. Admin. Code.

The difference between this case and those just cited is that
there is nothing wrong with an attorney choosing not te support a
judge for a different judicial p051t10n Therefore, being on the
receiving end of a tirade about it may cause legitimate concern
that the judge is prejudiced. Likewise, suing the judges in the
circuit is not improper, and the fact that a judge was offended by
it may reflect prejudice against the attorney for his having sued
the judge and the judge’'s colleagues.

In contrast, an attorney that makes a statement that he knows
to be false or with reckless disregaxd as to its truth or falsity
"concerning the . . . integrity of a judge . . ." vioclates Rule 4-
8.2 of the Florida Bar’s Code of Attorney Conduct. This is true
whether or not the statements are made extra-judicially. See, The
Florida Bar v. Stokes, 186 So.2d 499 (Fla. 1966} (disparaging and
unfair comments about a local judge made by attorney during radio
program which judge had no opportunity to rebut required that
attorney make a public apology) .

*Even though the disqualification of judges is arguably not a
standard which must be met, Bay Bank, gupra, consideration of that
more stringent standard adds by that stringency to the confidence
with which these issues are addressed here pursuant to Sectlon
120.71 and Rule 25-21.004.
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The Florida Supreme Court expounded at length on the issue of
recklessly impugning the integrity of judges in In ye: Shimek, 284
S80.2d 686 (Fla. 1973). In that case, the attorney filed a
memorandum in federal court which claimed that:

The state trial judge avoided the performance
of his sworn duty. ... . A product of [the
prosecutorial} system who works close with
Sheriffs and who must depend on political
support and re-election to the bench is not
geing to do justice.

The District Court judge concluded that this language was:

A scurrilous attack upon members of the state
judiciary, completely unwarranted by the
record before it.

28B4 So.2d 686.

The Florida Supreme Court then noted the following:

Nothing is more sacred to man and
particularly, to a member of the judiciary,
than his integrity. Once the integrity of a
judge is in doubt, the efficacy of his
decisions are (sic) likely to be questioned.

While a lawyer as a citizen has a right
te criticize such officials publicly, he
should be certain of the merit of his
complaint, use appropriate language, and avoid
petty criticisms, for vunrestrained and
intemperate statements tend to lessen public
confidence in our legal system.

284 S0.2d 688-9.

Several statements of Mr. Twomey, at page 31, lines 23-25 and

page 32,
example,

lines 1-20, recklessly impugned my integrity.

For

on page 32 of the transcript beginning at line 19, Mr.
Twomey states:

The $150 is a scare tactic, it’s dishonest,
it’s not true. You shouldn’t be sucked in by
this.

003136

3463




ORDER NO. PSC-95-1199-PCO-WS
DOCKETS NOS. 820199-WS, 9308B0-WS, 950455-WS
PAGE 10

This hardly comports with either the requirements of Rule 4-8.2 or
ghimek. The point is not that an attorney may not disagree, but
that the disagreement could have been accomplished without
violating these precepts, just as my testimony was accomplished
without personally abusing anyone else.

As stated by the Court in Shjimek:

Judges are subject to fair criticism. The
attorney is bound to use restraint. His
statements must be prudent, not rash,

irresponsible, and without foundation.

The petitioners’ own characterization of the post-meeting
encounter confirms that these concerns, rather than any substantive
issue involving the clients or their cases, were the subject of the
encounter:

Commissioner Kiesling berated Mike Twomey for
calling her a "liar" and publicly threatened
to "get him" with "every legal means at her

disposal" if the alleged behavior occurred
again. [emphasis supplied]

Unlike the "strained relations" cases, petitioners cannot deduce
prejudice from this encounter because, given the attorney’'s
misconduct, it would be proper for the remonstrance and warning to
be given at the hearing, should the same conduct occur there. In
contrast, it obviously would not be any more proper for the judge
in McDermott to lambaste the attorney at the hearing for his
failure to support her for other judicial positions than it was to
do so extra-judicially.

Finally, as to this issue, showing anger and displeasure has
not been found to be a just cause for disqualification if caused by
the misbehavior of the defendant himself, let alcone that of his
attorney:

For a trial judge to indicate anger and
displeasure in a direct criminal contempt
proceeding in which the defendant was found
guilty does not in and of itself indicate that
the trial Jjudge 1is prejudiced against the
defendant. The record in this case reflects
that 1if the trial judge was angry and
displeased, it was caused by the defendant’s
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conduct . Further, there is nothing in the

record to reflect any prejudice of the trial

judge during the . . . later proceedings.
Dempsey v, State, 415 So.2d 1351 (Fla. 1st DCA 1982). Similarly,
in Qates v, State, 619 So.2d 23 (Fla. 4th DCa 1993), rev. denied,
629 So.2d 134 (Fla. 19%3), the court found that the judge’s remark
calling defendant an "obstinate jerk" did not require

disqualification where defendant persisted in engaging in
argumentative exchanges with the judge. The same is true of this
case as well.

Timelinegs

Section 120.71, Florida Statutes, requires that a petiticn be
filed within a reasonable time prior to the proceeding. There are
no rules or case law defining "prior teo the proceeding." Rule 25-
5.108 of the Model Rules requires a petition to be filed 5 Qdays
pricor to final hearing. The final proceeding in Docket No. 92019%9-
WS was held November € through 11, 1992, prior te my appointment to
the Commission. A decision cn remand was made on September 12,
1995, before the filing of the subject petition. The subsequent
decision of the Commission on August 12, 1995, was not a separate
or new proceeding, and the decision scheduled for September 26,
1995, is merely the conclusion of the deliberations from September
12, 1%95. Therefore, the petition as applied to Docket No. %201%9-
WS is untimely as it was filed after the final hearing. Even if it
were not untimely, petitioners have clearly waived their right to
seek recusal in this case by filing after the subsequent Agenda
Conference decision.?®

The final hearing in Docket No. 930880-WS was held on April
14, 1994. The case is currently pending on appeal. On August 289,
1995, the Commission requested the appellate court to relinguish
jurisdiction in order to allow the Commission to re-open the recerd
for the purpose of conforming the Commission’s decision on appeal
to the appellate court’s opinion in Commission Docket No. 920199-
WS. If jurisdiction is relinquished, the Commission will not
conduct a new proceeding. The full Commission will merely be

0On September 12, 1895, at the beginning of argument at the
Agenda Conference, attorney for the petitioners did state that he
would be filing a petition for recusal. He did not make an oral
motion for recusal or seek a continuance based on his imminent
motion. Commissioner Kiesling made no comments on the motion.
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taking limited evidence to amplify the trial record. Therefore,
the petition is untimely having been filed after the final hearing,
inappropriate to the extent the appellate court has jurisdiction
over the case, and unfounded as to any future amplification of the
record.

In the third case in which petitioners seek recusal, Docket
No. 550945-WS, the final hearing has not occurred. Howevex,
petiticoners knew that this Commissioner was assigned as prehearing
officer as early as July 24, 1995, when counsel for petitioners
filed a request for full commission review of Procedural Order PSC-
95-08290-PCO-WS. Also at that time, counsel for petitioners knew
or should have known the dates set for numerous customer gervice
hearings, as well as those for agenda conferences on such matters
as the setting of interim rates. Counsel for petitioners has
requested other commissioners to order Commissioner Kiesling
recused at two of the public hearings held on September 14, and
September 20, 1995, where no decisions are made by the Commissicn,
where counsel for petitioners did not allege any further bias or
prejudice has occurred, and where those hearings were scheduled
pricor to the filing of the petition. In fact, it was the
scheduling of these hearings to which petitioners objected in their
July 24, 1995 motion for full commission review of that procedural
order.

The nature of the operation of the Commission constituted with
five members is significantly different from the operation of the
circuit or county courts and even different from the operation of
the Division of Administrative Hearings where such courts have a
pocl of judges or hearing officers from which to draw. Unlike the
recusal of a Commissioner, the recusal of one judge among a pocl of
judges may be accomplished without a significant danger of
permitting the intended or unintended manipulation of the decision-
making process.'® It is disruptive of the orderly process of the
Commission, particularly when proceeding to hearing with all five
commissioners in their quasi-legislative role of rate making,?' to
fail to bring the matter of recusal to the attention of the
Commission at the earliest practical moment.

1°In City of Palatka, supra, at 827-828, the Florida Supreme
Court held that it would have been improper for the judge to
disqualify himself based on a legally insufficient pleading. This
decision has higher significance in view of my responsibilities as

a part of this collective agency head. Bay Bank, gupra.
| “United Telephone Co. v, Mayo, 345 So.2d 648 (Fla. 1977), at

654 (the fixing of rates is not a judicial function).
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Further, petitioners are customer intervenors to this rate
proceeding. Counsel for petitioners knew or should have known that
the full commission would be assigned to hear Docket No. 950495-WS.
Therefore, counsel for petitioners knew or should have known prior
to representing his clients that this commissioner would be hearing
this case. In Town Center ¢of Islamarada v, Qverby, gupra, the
court held that ordinarily a party may not bring an attorney into
a case after it has been assigned to a judge and then move to
disqualify on the grounds of bias against the attorney. So here,
where Rule 25-22,039, Florida Administrative Code, provides that an
intervenor takes the case as he finds it, where counsel for
petitioners knew of his belief of bias prior to representing
petitioners in this cause, and where counsel had an opportunity to
raise this issue at least upon their first filings in this case,
petitioners have waived their right to seek recusal.

CONCLUSION

As discussed above, the standards relied on by petitioners are
inapposite. Applying applicable standards, the petition is
conclusory, untimely and is not legally sufficient to support
disgualification. Based on the foregoing, I hereby decline to
withdraw from the proceeding.

By ORDER of Commissioner Diane K. Kiesling, as Prehearing
Officer, this _25th Qay of _September , 1995 -,

DIANE K.
Prehearing ©

.:._‘ issioner and

(SEAL)
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F_FURTHER PROCEEDI I EVIEW

The Florida Public Service Commission is regquired by Section
120.59(4)}, Florida  Statutes, te notify ©parties of any
administrative hearing or judicial review of Commission orders that .
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

Further review of this interlocutory order shall be pursuant
to Rule 25-21.004, Florida Administrative Code.

003141 34E8
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(Tape 2 or 3, March 7, 19 ", Senate Commerce and

Econcmic Opportunity.)
UNIDENTIFIED SPEARER: Senator Brewn-Waite, you're

recognized to discuss an explain Senate 3ill 298,

Thank vou very much.

SENATCR BROWN-WAITE:

Senate Bill 298 came abcut beczuse of the Puklic

Service Commission action,

The Public Service Commissicon in 1392 went around
the state indicating to custcmers that £SU, which is a2 water
was seeking a rate increasa; that

ané wastswater companv, iz

they needed 2 rates increase. The custcmers were %tcld what the

asking for. The ccmpany originally aprlied for

rates. The point a2t which it was taken rack to
the Pubklic Service Commission after all of the public
hearings, the Public Service Commission decided that they were
geing to ceombine all of the water and wastewater ccrorpanies
into 2 unifcrm rate.

Now, what this meant was that we had some mzjor
subsidization of one utility customer subsidizing another

utility customer. And that might work in the traditicnal

electric generating facilities, and certainly in the tzlephcne
business they work. But when you have stand-alone water
systems which are not interconnected and stand-alone water

treatzent systems which are not interconnected, it decesn't

FLORIDA PUBLIC SERVICE COMMISSION
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make a whole lot of sense.

Let me just indicate to you that this subsidization
doesn't set real well with people, and one of the reasons
being because they are stand-alone units, if one system goes
down, for example a system in Citrus County, the system which
is to the south in Hernando County is not connected in any
way, shape or form. So there is not any reason why this
subsidization should take place. There's no kenefit being
received.

Additionally -- so they're paving and they decn't
even get a backup system. In SSU's case, in EHernando
County =-- and I have somecne here frem Citrus County who would
like to speak to ycu -- in Hernando County alone over and
above the cost to operate the system, had it been treated as a
stand-azlone svstem, it was $1.8 millicn that was taken out of
the county to subsidize cther systems.

There's scme problems with uniform rates where
there's nc uniform connection with the system. Customers who
paid significant connection charges tc a utility lose the
benefit of the lower monthly rates because they are then
grouped for ratemaking purposes with systems with either lower
initial contributions or no contributions at all.

Additionally, and Chairman, we're talking about
water conservation, if one group of customers receiving one

benefit is subsidizing another group of customers, there's no

FLORIDA PUBLIC SERVICE COMMISSICN
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» incentive _here to preserve water. L. we alsc have those

concerns.

Jim Desjardin from Citrus County is here. He's from
Sugarmill Woeds. Their system was negatively impacted also,
And I'd like to ask Mr. Desjardin if he would come up.

UNIDENTIFIED SPEARKER: Let's see if there are any
questions for vou. Are there any cuestions for Senatcr
Brown-waite at this time? Senator Holzendorf.

SENATOR HEOLZENDORY: Thank you, Mr. Chairman.

Having several in Dy district, and I've not heard of
this cemplaint -- Seﬁator Brzwn-waite, what generated this?
Is thers s#me specific precklem that is beinc caused by this,
or is it just happening in this specific areaz and should we be
deing thgs statewide, or is It restricted to a loccal area and
cculd be dcne that way?

SENATOR BROWN-WAITE

:+ In this parzicular case,
Senator HolzendorZ, it was the SSU rate case which was before
the Public Service Commission. They were known for -- they
aprlied for stand-alone rates, and it was the Public Service
Commission that decided that they were going to lump them all
into a statewide rate for uniform treatment of all- of the
water and wastewater systems.

One of the problems with this is first of all the

public wasn't notified. You can't go back and remedy that,

but this whele issue is currently in court. But more
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importantiy is the fact that there's aoc benefit derived, ang
certainly we're not encouraging water conservation if this
subsidization is taking place. If you're not paying the true
cost of the water production in your area, then you really
don't have a relationship to any conservation goals that we,
as a state, or the counties may be setting up.

So tc answer your guestion, it was statewide. There
were scme winnhers and scme losers, quite henestly. «But if we
continue this, even those areas that, quote, "running frcm
this"_may be losers in the future., These are stand-alcne
systens. They are not interconnected.

SENATOR HOLZENDORF: What will this do to the rate
of thcse systems if we were to take up this bill? Wwhat would
it deo ta the custcmer rates?

SENATOR BROWN-WAITE: This isn't retroactive so it
wen't impact the -- it will not impact the decision that
currently is before the Courts. And one of the attorneys, I
think, from the Attorney CGeneral's office is here to speak to
that.

UNIDENTIFIED SPEAKER: Thank you, Mr. Chairman.

Senator Brown-Waite, to feollow alcng with Senator
Holzendorf's cuestioen, I can understand how the winners would
be upset with having to pay some subsidy here, but I'm also
told that were it not for the subsidy, some cf those payers

who are now paying abcut $30 a month, would have to begin
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paying about $150 a month. I mean that's a real significant
job. And I'm just wondering if this isn't cne of those cases
where there might ought to be a little subsidy just so more of
thcse rural remote areas can have an affordakle rate.

SENATOR BROWN-WAITE: Senator, it doesn't tend to be
the rural wcrry ameng areas. There's some very wealtlhy areas
that benefitted from it. They have a small customer basa. So
it's not —— it's not the horror story that may have been told.
There are some small water utility companies out there that
have been bought up by SSU and the rates have gone up. They
would have cone up regardless of who purchased them.

SsU didn't even apply for the uniicrn rate. They
were originally applying for the stand-alcne rates. So, will
some rat;s will go up? Yes, some rates will go up. Customers
who paid a sukstantial amcunt into the construction of the

utilities which are in their own areas, residents who paid

substan+ial amcunts for the constructicn of the plants,
they're the ones who are really paying twice because they are |
also subsidizipg those water systems‘out there where they take !
little or no payment as the construction was continuing.
UNIDENTIFIED SPEARER: Just a follew up, Chairman.
So you believe the $30 to $150 is not accurate?
SENATOR BROWN-WAITE: I don't have those figures so

I can neither substantiate nor can I confirm nor deny those

figures.
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UNIDENTIFIED SPEARER: May.e somebody could speak to
that because, you know, that'’s significant.

UNIDENTIFIED SPEAKER: We have a number of folks
that are going to want to come forward, Senator Danzer.
Senator Beard,

SENATOR BBARD: Senator, did you say this issue is

in the courts at this time?

ot

SENATOR BROWN-WAITE: This particular case that the
Public Service Commission had already ruled on, yes, it is in
the courts. This is nct retrocactive.

UNIDENTIFIED SPEARER: Senator Burke.

SENATOR BURKE: What's the public peolicy reascn for
the legislator overruling a decision by the Public Service
Commissiﬁn?

SENATOR BROWN=-WAITE: Senator, I don't say here
everruling it, I'm saying that they shouldn't do this in the
future,

I think if the utility ccmpany said, "Give us
uniform rates," that would be one thing. But the Public
Service Commissien tock it upon themselves; the constituency
out there was not properly notified that this was going to bhe
a rate that they would be raised to. At the public
hearings -- and I attended some of the public hearings -~ they
were told the rate that the company was asking for and they

were told the interim rate that the Public Service Commission
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electricty or like telephcone lines. Tnere isn't a backup

there. They're totally stand alone, separate systems,

Senator Danzer, did I answer your guestions?

UNIDENTIFIED SPEARER: I just wantad to ask vecu, how
far would ycu -- how much would you extend the legislature
into managing that utility? I think the questions are sor:
of -- most of us are lucky to get into that issue of directly
trying tc legislate con issues that the Public Service

cmmission is disposing of. To de s¢, we stand here
inundated -~ I had a phene note in my own county:I think Tom
sent, they said wanted area wide service. And they gct it and
handling that -- my mother's phene bill went up $3.
(Unintellicgible) rate and have a telerhone company and they
say you éet to tzlk to your son. (Laughter) Beneficially to
that would ke I (unintelligible) and then -- I'd ask that if
we were sitting freshmans I shculd mayke file a2 bill and say
we can't do that. (Unintelligible)

SENATOR BROWN-WAITE: Senator, there's a little
difference with telephone rates because, you know, you call
the different places and while you may be subsidizing they
cost you more for calling one area, there's a subsidizaticn
from ancther, but everycne benefits depending on what their
calling patterns are.

Let me kind of compare this to a2 legislative

decision that all of the professions would pay their own way.
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If you'll recall, wve set a législative pelicy that
all of the professienal regulaticn groups out there, that they
were going to be paying their own way. This really isn't a
paving-their-cwn-way system which had been in existence for a
very leng time.

I have a handout which I think (overtalXking here)
will ke one cof the pecple speaking later, and Senator Danzer,
when ycu get the handeout, it deces have in thers the list of
what the charges would ke. And some -- the largest increases
are tc industrial development parks, they're net residential.
So what you have is a lct of residential custczmers who are not
just subsidizing other residential customers, there are also
some strip shopping centers and areas such as that. So if you
were givén these figures that may be the area that does. I'm
locking decwn here but none cf them egual that auch,

UNIDENTIFIED SPEAKER: Senatcr Dudley and then
Senator Meadows who has been waiting.

UNIDENTIFIED SPEARER: Mr. Chairman, since Jack
Shreve is here, he's the Public Counsel, I'd like to ask him a2
couple of cuestions on this issue either now cr when we get
into the testimony.

UNIDENTIFIED SPEAKER: Why don't we ask him to come
up when we start taking --

UNIDENTIFIED SPEAKER: I'd like to ask him some

questions.
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UNIDENTIFIED SPEAKER: Okay. Senator Meadows.

SENATOR MEADOWS: Yes. I was just thinking, even
though they're subsidizing, you know, toc some degree, if we
take them ocut in individual units, stand on their own and
there are other environmental requlations that come up,
wouldn't they experience, you know, a dramatic increase in
order to meet those reguirements if they're nct_under the
large umbrella?

SENATOR BROWN-WAITE: Senator, that's an excellent
pcint that ycu make and each of those environmental
regulations arply decwn to the leccal plant. So the pecple at
the local level, regardless of whether it is one of the plants
that is receiving the subsidy or giving a subsidy, that would
te affecéed a= the local level, which is -- these plants which
are better maintained, where people pay more money in feor the
initial start-up of it and there were scme of the original
plants. As varicus small developers have gone out cf
tusiness, SSU has bought up many of these systems, the small
systems out there. And many of them were not very well
maintained. Now, did those pecople have artificially low rates
for many years? Yes, they probably did, Senmatsr. And if DEP
comes in and imposed new regulations, it will be on a -- if
you need the state of the art you wouldn't have te comply with
it system by system, which at this peint I can't tell you

whether it's those that receive the subsidy or those that
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didn't receive the subsidy. And I think until we looked at
the regulations we couldn't tell either.

UNIDENTIFIED SPEARKER: I just have a concern about
that.

UNIDENTIFIED SPEAKER: We have a number of folks
come in before us to testify on the bill. Senator Meadcws
hopefully that will give you some more cpportunities.

The first person is Diane Kiesling. Ms. Kiesling.

COMMISSIONER XIESLING: Thank you, Mr. Chairman,
zemkers of the committee, I'm Diane Xiesling and I'm a
Commissicner on the Public Service Commissicn.

I think initially I need to clarify something that
ves, in fact, that was a case in 1992 that was decided in 1993
that of ﬁmpcsed uniform rates, and that is the case that is on

preal. However, only two Cocmmissioners veoted on that case

{u

because of a == se¢me cuirks of fate that ended up with some
Commissioners leaving, and as a result the Public Service
Commissicn made a decisicn to recpen this matter and tc do a
thorough investigation of uniform rates. The Commission
reached its decisien to approve uniform rates or single tariff
pricing as it's more commeonly called, for Southern States
Utilities after months of research and fact-finding, and a
great deal of input from customers who are the ultimate

stakehclders in the decision.

In the investigation docket we completed last
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bSeptember the Commission held custome:r hearings in 11 cities.
Senator Holzendorf, we held a hearing in Jacksonville, and
Senator Dudley, we held one in Fort Myers, we held one in
Stuart, and for those ¢©f you who represent the Tampa Bay area,
we did hold cne in Temple Terrace that covered the Tampa Bay
area. We held a hearing for customer testimeny in Qcala, and
Sunny Hills and Homosassa Springs, in Brooksville, and
Deltona. Senator Jennings, we held one in Crlande, and we
then held one in Sarasocta Ccunty.

t each of these custcomer meetings there wers
customers who testified on either side of the unifora rate
issue. The ftranscript cf the custeomer hearings alone is 1,221
pages. The Commissicn then held five full days of technical

hearings on the issue. We heard from 25 expert witnesses,

' again cn toth sides of the issue.

After considering 2ll of the evidence placed into
the record, and reviewing briefs that were filed by all of the
parties, the Ccmmission voted 3 to 1 to approve the
continuation o; the statewide uniform rates for Southern
States Utilities.

We recognize, and I'm sure by our 3 to 1 vcte you
can understand that we recognize that there are pros and cons
on either side of this issue. Some of the disadvantages of
single-tariff pricing are that some customers lose scme of the

benefit of their contributions in aid of constructicn which
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they pay up front when they were grouped for ratemaking.
However, this disadvantage is under study and we are still
locking for ways to mitigate this disadvantage.

Ancther disadvantage is joint rates may not reflect
facility-specific cost. Also we looked at, as disadvantages,
the possible loss of flexibility to deal with gecgrarhic
concerns, the subsidies of cross-facilities based on treatment
type, cross-subsidiess due to phase of develcpment in the
service area. And I would alse mention that we did lock at
the ressikility of pulling cut scme of the hich cost treatment
like reverse c¢smesis from this formula, and that alse is still
under study.

Scrme ¢f the advantages of single tariff pricing are
that it insulates customers from rate shock when majecr capital
inprevement can be spread over a large customer base. There
are also lower rats case eXpenses when systems are combined
for ratemaking. For a large company such as $5U that helds a
number c¢f smaller facilities there's eccnomies of scale that
are passed on to all of the customers. There's also ease of
understanding by the customers, reduced fregquency of rate case
filings, and a possible lower cost of capital to the entire
system.

While Southern States Utilities is the largest water
and wastewater utility where uniform rates or single-tariff

pricing has been used, there are approximately 20 other water
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utilities in the state of Florida that have uniform rates.

One utility has had uniform rates in place for 20 years. also
many city and county-owned systems use uniform rates
currently. And again, Senator Eelzendorf, I would peint cut
cne of the significant cnes 1s Jacksonville Suburban which has
a number of small systems in Duval, Nassau and St. Johns
County, none ¢f which are interconnected, and all of which
have had uniform rates for quiﬁe some time.

I think getting away from the centroversial SSU case
fcr a moment, what we a2t the Commissicon want ycufto consider
s the long run ramifications to the water and wastewater
industyry of the changes that are proposed in this bill.

Single-tariff pricing is currently utilized and in
place in‘zo other stztes in the United States. Research shows
that only the state of Maine has ocutlawed the use of this
tariff pricing mechanism, and that was quite some time ago,
and I would again indicate they're not a growth state that has
the problems Fleorida has.

Presently there are more than 2,000 small systens,
water and wastewater systems, in Florida. Most of those
because of environmental regulations that are running up hich
costs and because of detericorating infrastructure, are goind
to require some kind of regulatory intervention to continue to
provide safe affordable service.

One major contributing factor to their plight is

FLCRIDA PUBLIC SERVICE COMMISSION 3481
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their small size and their increased expenses under such

things as the Safe Drinking Water Act.

The Commission has concerns about the bill being

considered here today because it would prohibit us from using

single-tariff pricing to help in the consolidation ¢f some of

these troubled small systems.

The issue of rate equalization

nust be addressed by regulators as an acguisition incentive,

and a means to fully realize the kenefits of the larger more

We believe this ratemaking concept is a

pcwerful eccnemic incentive to encourage consclidaticn and

restructuring ¢f the water and wastewater industry in Florida.

We weuld urge vou not to take away one tocl in our tcecl chest

that allcws us as econcmic regulators to deal with the

significant water proklems that

UNIDENTIFIED SPEARZIR:

UNIDENTIFIED SPERKER:

COMMISSIONER KIESLING

UNIDENTIFIED SPEAKER:

COMMISSICONER KIESLING:

sir. I'm in Monticello now. I

worked at the Quincy State Bank.

as it may.

UNIDENTIFIED SPEAKER:

UNIDENTIFIED SPEAKRER:

history to it.

are coming.
Senatcr Hargert (sic).
Yes, What's your rame again?
Diarie Kiesling.
Menticelle?
Monticellc Used to be, yes,
used to be in Greensboro,

I knew you then, but be that

Get his credit history.

This area of regulation has a

In reading the Staff analysis it seems like
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historically it says water and wastewater utility rates has
been set on a system-by-system basis. That's what they think
the history to be.

COMMISSIONER KIESLING: Historically that is the
usual way, although in Florida that are 20 systems that are on
uniform rates currently, and scme have been for as long as 20
years, so in certain circumstances it is one of the tools that
we could use in fashicning appropriate tariffs.

UNIDENTIFIED SPEAKER: Now, also in this whole
scheme ¢f things, any county has a right to regulate the water
themselves.

COMMISSIONER RIESLING: Yes, sir, they surs do.

ONIDENTIFITD SPEARER: And wastewater. So that
seems tg set the spirit that this is not sort of an unified --
the legislature, when it crafted this legislation, I'm just
trying to get the legislative intent and then find cut where
it's going. In other words, in order to get out of the hole
I'm trying to figure out how we got in it. The legislation
seemingly is one that has opticns for counties to get in and
get ocut.

COMMISSIONER KIESLING:. Yes, sir.

UNiﬁENTIF:ED SPEARER: Now, 1f we then start
building this statewide system with all of its economies of
scale, does that not mitigate against the option for a county

or make it very difficult for a county to exercise its option

FLORIDA PUBLIC SERVICE COMISSION
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because we have been put in -- we built scmething that may not
have been intended by the c¢riginal regulatory scheme, I want
to just make -- I may decide to veote with the PSC, but I want
to try to figure out whether or not we've gone a little too
far and then we've blessed something, or whether we're -- but
at the other hand, there's a macro analysis that you can make
where it might be fair to everybedy, but then when you start
going down tc the community level and doing 2 micro analysis
it may be totally unfair. I'm trying to find where the
equities lie. But from a histcrical point, I want to figure
out where we ccme from and then whether or not this statewide
schenme, even though it may be wise, it might be wise Zfor us to
nave one unifora school district all across Florida, but its
histery Qouldn't permit us to do that. So I'm just asking
what about the histecrical perspective on it.

COMMISSIONER XIESLING: Well, I'll be happy to give
you what I can give you considering I have been on the
Commission since the December 1973 -- I mean 1953, I'm sorry,
I wish it was '73.

But let me alsc say that -- let me also say, you
know, we're nct asking you to bless a PSC position. I think
if you look at my sign-up card, we did not take a position pro
or esn. Our view is that we are a branch of the legislature
and we're simply trying to give you informaticn about what

will happen as economic regulators if you take -cne of these
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toecls away. So to the extent that, you know, you view us as
being cpposed to this bill, I want to clarify that. We're not
happy with it but we're not covertly standing before you to
oppose it.

Now, let me get back to the histery. The Scuthern
States case involved 127 systems. None of those gsystems were
in a county that has retained the county optien. These
systems were all in the counties that have turned regulaticn
ever to the PSC.

New, what I can tell you is that in ancther case,
which is still pending, the questiocn cf how to apply ancther
statutery section relating to the interrelationship between
ccunties that cross ccunty beundaries is up for consideration,
and it i; in that case that there may be -- that the question

what to do with Scuthern States small systems that are in

L}

-~
oF

}

nenjurisdictional counties will be determined.

So, I heard the premise that underlay your cguestion
was that this somehew went contrary to the county cpticn, and,
in fact, our decision on uniform ratés would neot ~- did not
impact any of the ccunties that have retained that opticn.

UNIDENTIFIED SPEAKER: I understand that. But at
any day one of those counties can come and say, "We want to
regulate ocur own."

COMMISSIONER KIESLING: Yes, they can.

UNIDENTIFIED SPEAKER: OQkay. Well, we set up a

FLORIDA PUBLIC SERVICE COMMISSICN 3485
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didn't see you sitting out there when I was asking for
Mr. Shreve to come ferward.

COMMISSIONER KIESLING: No preblem.

SENATOR DUDLEY: I'm still geoing tc regquest that he
come forward. But the thing that is a little puzzeling to x:e,
and I'm trying to leck beyond the fact that I represent cne of
tWwo systems here in the two county area whose rates would go
up undexr a stand aleone. I'm trying te look purely at the
ruklic policy.

I guess my guestion is -- and I Jjust may have
sredated -- in fact, I'm sure this did pradatz your jeining
the Ccomission =-=- hut sihce there was no clear statutory
autheority, as I understand it -- although I guess that's for
the couré to decide -- for the Pubklic Service Commission to do
an a system~wide rate, prcbably because they had never had it
refore. 2all of these companies used to e owned by little
individual developers, in some cases big individual
develcpers. And it's a fairly recent advent that I think
there's been -- the multiple system operators that have come
on line. But in the absence of clear statutory authority I
don't recall the Public Service Commission ever ceming here in
the 12 years I've served here and asking for authority to do
this, so I guess ﬁy question has te be kind of hypothetical to
you, as you read and understand the law, and I've always felt

you had an extracrdinarily good legal background in your
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previcus life -- at least you had a lot of opiniens that I
agreed with, let's put it that way --

COMMISSIONER KIESLING: Thank yeou.

UNIDENTIFIED SPEAKER: -- to put it honestly, ckay?

Weuldn't you think now with hindsight that absent
clear statutory autherity, that this being a new type of
market condition, tHe Public Service Commission probably ought
to have scught scme gquidance and some direction from the
legislature?

COMMISSIONER XIESLING: Well, Senatcr =--

UNIDENTIFIZD SPEARER: That's an unfair question

COMMISSIONER KIESLING: I'm willing to answer it,
though.

Senator, as I indicated, we've had -- the Cecmmission
has been using uniform rates in this state for 20 years. The
Jacksonville Suburban case has had uniform rates. That went
up on appeal but it didn't go up on the uniferm rate guestien.

UNIﬁENTIFIED SPEARER: That's a consolidated system.

COMMISSIONER RIESLING: It went up on scmething
else.

UNIDENTIFIED SPEARER: Though, isn't it as far as
the ownership? I mean didn't --

COMMISSIONER KIESLING: It's no different than

Southern States. It has a number of small systems which it

34E7
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(End of Tape 2 0of 3. Tape 3 of 3 starts ocut in the
middle of a different issue, but if you listen further on you

will pick up Senate Bill 298 discussion cnce more.)

UNIDENTIFIED SPEARER: (Discussion starts in the
middle of a response.) Soc be it. But if we make a decision
that unified ratemaking authority ought to be clarified, then
we oucht to go that way, too. 1 mean ~-

COMMISSIONER RIESLING: I agree.

UNIDENTIFIED SPEAREZR: By the time the First DcCa
finishes with the case and then it gets -- this is the tvpe of
casa where the Supreme Court might very well be inclined to
aczert jurisdicticn on the basis of great statewide puklic

interest and importance, it may be years befcre we know. Now,

in the mneantime -- this will ke my last guestion to her,
Mr., Chairman -- in the meantime, are these unified rates in

effect and being charged ncw or net?
COMMISSIONER KIESLING: Yes,
UNIDENTIFIED SPEARKER: They are.
COMMISSIONER KIESLING: They are in place. They're

being charged --

UNIDENTIFIED SPEARER: So in your handeout it's
Alternate 1 statewide rates that are being charged in all of

these systems.

COMMISSIONER KIESLING: It's not my handout.

... 34E8
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UNIDENTIFIED SPEAKER: ©Ch, I beg your pardon.

COMMISSIONER KIESLING: So I have no idea what
you're referring to.

ONIDENTIFIED SPEAKER: That's from Senator
Brown-Waite.

COMMISSIONER KIESLING: I can tell you that, ycu
kncw, in relationship to specific stand-alcne rates --

UNIDENTIFIED SPEAKER: Well, this says $5 for the
base =-- o

COMMISSIONER KIESLING: Yes.

UNIDENTIFIED SPEARER: ~-- facilitv charge in all of
these systams and a2 gallonage charge of $1.19, which I
assume ==

COMMISSIONER KIESLING: It's up to $1.21 kased on
cost index pass thrcughs --

UNIDENTIFIED SPEARER: All of these systems are
paying that now?

COMMISSICNER KIESLING: Yes, sir. They are. Every
residential customer.

UNIDENTIFIED SPEAKER: And there's no systams that
are excluded from the == there's no systems that have
stand-alcne rates?

COMMISSIONER KIESLING: Not were on the list and
received notice.

UNIDENTIFIED SPEARER: Are there any of the systenmns

FLORIDA PUBLIC SERVICE COMMISSION 3489
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cperated by Southern States that have stand-alone

COMMISSIONER KIESLING: Yes, there are.

UNIDENTIFIED SPEAKER: How many?

COMMISSIONER KIESLING: I don't knew that answer.

can tell you they are in the counties that we do not regulate

in, and %

hare are some,

such as Marco Island, that were not

-

included in this uniform rate because of the high cost. I've

got John Williams here with me and I think can probably get

that for

rates is

yeu.
UNIDENTIFIED SPEAXER: So in other words,

the Commissicn policy where the Commissicn

unified

thinks

it's a geed policy, and is not thelr pelicy where they den't

think it!

of ratema

that woul

s a gocd policy.

COMMISSIONER RIESLING: That's right. It's one form

king that we view as part of cur arsenal.

I would indicate in answer to -- I'm scrry.

UNIDENTIFIED SPEAKER: We've got some other folks

I

d like to testify, so we'll go on te the next person.

COMMISSIONER RKIESLING: Could I at least provide, in

response to the guestion that was asked earlier, what these

rates would be when they are not stand-alone?

please.

UNIDENTIFIED SPEAKER: Sure. If you'd ke

brief,

COMMISSIONER KIESLING: I'll be very brief.

FLORIDA PUBLIC SERVICE COMMISSION
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UNIDENTIFIED SPEAKER: Thank you.

COMMISSIONER KIESLING: I can give you some
examples, and let me indicate that under an EPA standard of
affordable rates uses a $30,000 median inccme, a monthly water
bill of $30 is considered affordable. And using the 10,000
gallons a menth for SSU un@er the current unifcrm rates, the
bill is $17.43. Additionally, 8SU's monthly wastewater bills
are $34.63. If we were to go to stand-alone rates, I can give
vou scme exarples at the 10,000 cap, Gospel Island and Citrus
County stand-alecne. Theilr monthly water bill just for water
would be $:53.35. For the Salt Springs system in Mz-ion
County the kill weculd be $117.55. For the wastewater bill at
the cap cf 6,000 gallons which we have in here, the Chuluota
systen -

UNIDENTIFIED SPEARER: Thank ycu. Okay.

COMMISSIONER KIESLING: -- would Lbe $1%2 z month.

UNIDENTIFIED SPEARER: Thank you.

COMMISSICONER KIESLING: All right.

UNIDENTIFIED SPEAXER: I'm sorry tc be compelled teo
ask this, but do I understand that you set rates based on the
ability of the pecple to pay?

COMMISSIONER KIESLING: No, sir. But our charge is
to ensure safe and reliable service at fair and reascnable
rates, so when terms of rate --

UNIDENTIFIED SPEARER: So why all the consideration

FLORIDA PUBLIC SERVICE c:om«.:dﬁtgbll 5& 3441
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about what pecple earn in different areas? Is that part of
your ratemaking consideraticn?

COMMISSIONER KIESLING: Ne. It is not. What was .
introduced at the investigative docket that was on a naticnal
basis it's viewed that 2% is affordable, and that was the
information that was given to us.

UNIDENTIFIED SPEARER: I think she's saying "yes but
ne." Thank ycu very much.

COMMISSIONER KIESLING: You have to consider whether
the pecple can pay 1it.

UNIDENTIFIEID SPEARER: Thank ycu very much. James
Cesjardin.

MR. DESJARDIN: Gocd afternoon. My name is Jim
Desjardiﬁ. I'm a ¢consumer. I represent the Sugarmill Woods
Civiec Association, which has abecut 2,000 hcnes and 5300 peocple
in Citrus Ccunty. We have been actively invelved in rate
cases of the PSC fer 10, 12 years.

Of course, whether uniform rates are illegal cr not
as the statute is new written, we hope to hear as scon as all

of the written and oral arguments have been completed in the

court.

I can just tell you what the impact has been. Our
rates have gone up from arcund $400 a vears to $760. somewhere
like that, with this. We are paying somewhere in the

neighborhood of $300 a year subsidy over what ocur stand-alcne

FLORIDA PUBLIC SERVICE COMMISSION 3492
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rates were. And who is receiving them? We have a reverse
osmosis system that gets $%16 a year for customer on water and
224 for sewer. We have an industrial park that receives $3840
a year subsidy in water. In the seven instances, the
recipients of the subsidies receive more subsidy than their
operating costs are, and so we're afraid unifcrm rates
discounts two rather eritical things: One is the up-front
CIAC or up-front meoney we paid which can prepay for cur system
and make a better cne. And the other one is tne_operatin
costs. So these two things have had a Eig im;acf.

There are other ways c¢f doing it. The Public
Service Cocmmission Staff had scomething called cap stand-alone
rates which again created a cash reserve to handle systens
thaz haa a critical problem either through EPA or scomething
rharrened to thelr system, and what cap stand-alone rates, the
impact cn our rates would be 5 or 10% a year, and ins%tead of
close to 100%.

So there are other schemes that can be used toc cover
for the public good. I might say that Gospel Island is nearby
where I live and that's eight customers, and their well had
collapsed. So if you amortized the fixing of that over eight
people, sure, they're going to pay $158 a month if you don't
find some way of spreading that around.

Sc overall when we leook at this, there were 86 water

companies, and ten of them paid out the subsidies such as cne

FLORIDA PUBLIC SERVICE COMMISSION 3493
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of ours, but it was 74% of the people. And there were 38
sewer companies and 11 of them paid out a subsidy such as
ours, but that was 59% of the households. 5o it's a way of
assessing pecple who are unfortunate encugh to be Southern
States utility customers and spreading it arcund.

In Citrus County where I live there are 70 scne
water companies and Scuther States Utilities owns 11 and we're
cne ¢f the 11.

UNIDENTIFIZD SPEARER: Yes, sir. Have you got a
caré in?

MR. TWOMEY: Yes, I do. Mike Twomey.

UNIDENTIPIZD SPEAKRER: Mr. Twomey come on up.

MR. TWOMEY: Tharnk you, Mr. Chairman. Senators, my
name is ﬁika Twomey. I'm appearing on behalf of Spring EKill
Civic aAsscciation, Inc. which is an associaticn with
approximately 1500 faxilies in Hernando County, constituents
of Senator Brewn-Waite, who generally represent the interest
of scme 24,000 cther families served by SSU, Scuthern States,
in Hermando County.

Senator Hargrett (ph), you only got part of the
story on what the problem is here. You asked about the right
of counties to elect to govern their own water and sewer
rates. And part of the problem here is that as Commissioner

Kiesling told you, Hernando County bailed out, opted'out after

they got hit with these uniferm rates they're talkihg about.

FLORIDA PUBLIC SERVICE COMMISSION. 3404
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If you'll lock at the first page of the handout --
this is my handout =-- the first page you'll see why Hernando
County opted out, which is their right under the statute. At
the very tcp highlighted line on the sheet, first page, Spring
Hill Utilities, their costs to provide service =-- their cwn
cost of service is an assisted revenue requirement column
which shows that their cost of getting service, including all
of the things Commissicner Kiesling told you atout to include
econcnies ¢f scale, rate &2se expense and so forth is
$3.749% million.

Ncw, what the PSC has done in créer to achiesve %he
ability to dake cther people's rates less, that is force these
foclXs to pay subsidies to subsidize the rates for pecrle whose
rates wéulé cthervise be larger, they tacked ¢n $1.164 millien
and they made those pecple pay alnost $5 million a year., Now
the $1.164 millicn 1s subsidy pure and simple. It's not
related to anything that the pecple in Spring Hill are going
to receive in the terms of service.

Consegquently, Hernando County decided they didn't
want any part of this what amounts to regulatzcry sgcialism.
They opted out, Senators. They opted out pursuant t;.Chapter
367 and decided to do it themselves.

Now, what Commissioner Kiesling only alluded to

partially is that they, the PSC, are entertaining a proceeding

now at the behest of Southern States to decide whether or not

FLORIDA PUBLIC SERVICE COMMISSION 3495
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they can force Hernando County back into PSC fold
involuntarily and it doesn't just address the right of
Hernandeo County to stay out. They are addressing up front the
right of the power to bring back Hillsborough County, all
Tampa folks, and take the right of the Hillsborough Countv
Commission away and give it to the PSC so they can slap on
these subsidies. Sarasota County and Polk County, for the
rest of the senators it potentially affects the right of any
ceunty in this state to regulate -- adversely affectis the
right of any ccunty to regulate their own utilities.

New, Ccrmmissioner Xiesling sazid to you that this
pill would prchibit unifcrm rates. The fact of the matter is
if you read the bill SB 2958, it doesn't even mention uniform
rates., What it tries to stop is the subsidies in the sense
that you can't let the PSC -- or the PSC can't charge any
customer for expenses not incurred in providing them with
service, nor can they give them rates that includes the return
on investment where that property is not used and useful in
providing them service. And as the Senator told you, because
all of these systems are not interconnected, they are not
connected by pipe. The investment, the plant investament in
one system cannot constantly be used to serve ancther.

New, she gave you examples of -- Commissicner
Kiesling gave you examples of some 20 states where they have

uniform rates. Our investigatiocn showed that meost of those

1340¢
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states, if not all of them, involved rates where there was no
difference or a minimal difference in the cost of providing
service. Ergo, there were no subsidies or only minimal, not
undue discrimination in subsidies. That's not a problem here.

Now, the bottom line is that you're going to hear
about conservation. As Mr. Desjardin told you, if you'll look
on page -- if you'll lock on Page 5 of 15 in the second part
cf your handout, and the numbers are in the upper right-hand
celumn, and look at the center tep systen, Gosvel Island
Estates. What they've given you is a scare tactic tha*t the
FSC, the utility has used throughcut. They've said ¢z you
these four pecple of Gospel Island will be paving in the
reighberhood of $150 per month for a water and sewer system,
It's not.true because they have used a calculation based upon
the consumptisn of 10,000 gallons of water. TIf you'll look at
the page I just showed you, the pecple of Gospel Island in
fact use under 3800 gallons per menth, therafore, the rate
they would pay under their own stand-:lone rates wculd be
dramatically smaller. The $150 is a gcare tactic, it's
dishonest, it's not true. You shouldn't be sucked in by this.

Very qﬁiékly, if you'll turn to the same exhibit,
Page 13 of 15, it shows you one of the disparities that exist,
Mr. Chairman.

The Sugarmill Woods people are in the lower

right-hand corner, and the line that chows -~ the third line

FLORIDA PUBLIC SERVICE COMMISSION
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called net CIAC, money they pay up front when you buy a house
you have to pay so much for a hook-up fee.

Mr. Desjardin's neighbors and himself paid a little
over $1,000 for a hockup fee for water. They paid in excess
of $2500 up front, it's like a down payment on your house --
up freont for sewer, okay? They're lesing that. These dewn
payments entitled them under Florida law to relatively lcw
water and sawer rate. If ycu'll contrast that to South 40,
which is an industrial park in the upper left-hand side, you
have an industrial customer there that paid $15 down in their
contributed property. A down payment of $15. They're getting
the same rates by receiving subsidies at retired persons at
Sugarmill Weeds,

The question here is the law. Commissicner Kiesling
said they had a seccnd hearing. They did. It's true. DMore
Commissicners heard this case than ¢&id the first time. What
she dién't tell you is they refused to hear the legzl issue.
They refused to hear the legal issue. It's before the Court
now.

This agency is a subordinate agency ¢f the Senate
and the Florida House. They are here to do what you tell
them. What they d4id in this last case is contrary to the

existing laws as we see it, as we know it. The purpose of

‘this statute, the purpcse of this bill is to make clear that

they can't de it again.
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I would urge your support of this bill to protect
not only the pecple on that first page you see there, but
everybedy above the lower yellow line is being hurt. The same
with the water. This thing can flip on those of you that have
cﬁnstituents whose systems might be purchased by SSU, so I
would urge a favorable consideraticon of the bill. Thank you.

UNIDENTIFIED SPEAKER: Thank you. Any questicns,
gentlemen? Thank you very much.

MR. TWOMEY: Yes, sir. Senator Jennings.

SENATOR BROWN-WAITE: Mr. Chairman, we do have some

additional speazkers here. I believe I will TP the bill today.

-t

will ke bringing it back. I think we need toc do scme wcrk
on the kill. But as far as hew far some of the other speakers
have traveled --

UNIDENTIFIED SPEARER: I don't have any --

SENATOR BROWN-WAITE: ~-- befcre we do TP the bill, I
weuld like to hear Jack Shreve.

UNIDENTIFIED SPEAKER: That will be fine, Senator
Brown-Waite. f was locking at the other c¢ards I have, and
there's nobody else that has traveled that isn't up here on a
reqular basis.

SENATOR BROWN-WAITE: Right. If we could, it was
such short notice for the bill to be here -- the constituents
in the counties we're not aware of it or I could assure you

that they would have been here.

3439
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DOCKET NO. 950495-WS
OCTOBER 12, 1985

1SSUE 3: Should this docket be closed?

RECOMMENDATION: No. (PELLEGRINTI)
STAFF ANALYSIS: This docket should remain open for the purposes of
completing the rate case. The matters in issue in this

recommendation are procedural and are not in any way dispositive of
this docket.

-19-
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION FH_E CUF!

In Re: Application for rate mcrease in

Brevard, Charlone/Lee, Citrus, Clay, Duval,
Highlands, Lake, Marion, Martin, Nassau,
Orange, Oscecla, Pasco, Putham, Seminole,
Volusia, and Washington Counties by
SOUTHERN STATES UTILITIES, INC,;
Collier County by MARCO SHORES UTILITIES
(Deltona); Hernande County by SPRING HELL
UTILITIES (Deitona), and Volusia County by
DELTONA LAKES UTILITIES (Dehona)

DOCKET NO. 920199-W§

A Al i g S

Inrte Investigation Into the
Appropriate Rate Structure for
SOUTHERN STATES UTILITIES, INC.
for all Regulated Systems in
Bradford, Brevard, Citrus, Clay
Collier, Duvat, Hernando,
Highlands, Lake, Lee/Charlotte,
Marion, Manin, Nassau, Orange,
Pasco, Putnarn, Seminole, St
Johns, St. Lucie, Volusia, and
Washington Counties.

DOCKET NO. 930830-WS

gt T Mg’ et e S et g get” Nogt’ N st

Application for rate increase for Orange-
Osceola Utilities, Inc. in Osceola County,
and in Bradford, Brevard, Charlone, Citrus, Clay,
o s Collier, Duval, Highiands, Lake, Lee, Marion,
K ———=miptartin, Nassau, Orange, Osceola, Pasco, Putnam,
“n _d__Seminole, S1. Johns, St. Lucie, Volusia, and
o _[ Washingron Counties, by Southem States
o Utilities, Inc.

. ——

DOCKET NO. 950495-WS
FILED:  Sept 12, 1995

-

ot et St et Saa® Vs Nttt Vot

VERIFIED PETITION TO DISQUALIFY OR,
INTHE ALTERNATIVE, TO ABSTAIN

Citrus County, as a party to Docket No. $20199-WS§, the Sugarmill Woods Civic

T

v ———Association, Inc., &5 & party to Docket Nos. 920199-WS and 950495-WS, and the Spring Hill
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Civic Associstion, Inc., as a party 1o Docket Nos. $30880-WS$ and 530495-WS5, by and through
their undersigned counsel, move to disqualify Public Service Commissioner Diane K. Kiesling
from proceeding ﬁ{ﬂher in the above-described matters, pursuant 1o Fla.R.Civ.P. 1.432 . Section
38.10, Florida Statutes, and Rule 25-21.004, Florida Administrative Code, and as grounds, state:
I The Sugarmill Woods Civic Association, Inc. and the Spring Hill Civic

Association, Inc. (collectively referred to as “the Associations™) fear that Commissioner Kiesling
will not hear proceedings in the above-described dockets with an open mind. The Associations
fear that Commissioner Kiesling is biased in favor of Southern States Utilities, Inc. (“SSU) in all
three dockets (“SSL} and that she is biased in favor of the uniform rate structure SSU is seeking
to have sustained in Docket No. 920195-WS and impased in Docket No. 950495.-WS. The
Associations fear that Commissioner Kiesling has demonstrated her bias publicly by engaging in
inappropriate political activity promoting the uniform rate structure to SSU’s advantage and the
Associations’ disadvantage, while two of the above-styled dockets were either still pending at the
Public Service Commission ("PSC"} or on judicial review. Lastly, the Associations fear that
Commissioner Kiesling cannot participate in any of the above-styled dockets with an open mind

_ and in a fair and impartial manner because she has publicly reproached and berated the
Associations’ counsel, Michael B. Twemey, in a manner clearly evidencing copsempt, disdain,
impatience and a lack of courtesy to said counse! and in a manner demonstrating an

-

unprofessional and tota! lack of judicial temperament on the pant of the commissioner,

JUDICIAL STANDARDS
2. In establishing a Code of Ethics for Public Officers and Employees, the Florida

Legislature has stated that it “is essential to the proper conduct and operation of government that

003175 3502




DOCKET NO. 9504385-WS ATTACHMENT A
OCTOBER 12, 1985 PAGE 3 OF 25

public officials be independent and impartial .. ™ See Section 112.313(1), Florida Statutes. The
Legislature further states “that public officers . . . are agents of the peaple and haold their positions
for the benefit of the public. . .. Such officers and employees are bound to observe, in their
official acts, the highest standards of ethics consistent with this Code [Code of Ethies] . . .
regardless of personal considerations, recognizing that promoting the public interest and
maintaining the respect of the people in their government must be of foremost concern.” Section
112.311(6), Florida Sterutes.

3 Public Service Commissioners are bound by the standards of conduct contained in
Chapter 350, Florida Statutes. Those standards state that a commissioner may not conduct
himself in an unprofessional manner at any time during the performance of his official duties.
Section 350.041(2)}(g), Florida Statutes. Moreover, the oath of office of a Public Service
Commissioner requires commissioners to faithfully perform their duties independently, objectively
and in a nonpartisan manner. See Section 350.05, Fiorida Statutes.

4, Public Service Commissioners are aise bound, as “agency heads”, by the
provisions of Section 120.71, Florida Siatutes, which states, in relevant part;

120.71 Disqualification of agency personnel.—
(1) Norwithstanding the provisions of s. 112.3143, any individual
serving alone or with others as an agency head may be disqualificd
from serving in an agency procesding for bias, prejudice, or interest
when any party 1o the agency proceeding shows just cause by a
suggestion filed within & reasonable period of time prior to the
agency proceeding.

5 Rules of the Florida Public‘ Service Commission, Rule 25-21.004, Florida

Administrative Code, provides that a commissioner may be disquatified from hearing or deciding

0031785
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any matter where it can be shown that the commissioner has  bias or prejudice for or against any
party to the proceeding or a financial interest in its outcorne.
6. The Supreme Court of Florida adopted the “Code of Judicial Conduct,™ It
| provides the following:
Anyone, whether or not a lawyer, who is an officer of a judicial
system performing judicial functions, including an officer such as 2

referee in bankruptcy, special master, court commissioner, or
magistrate, is a judge for the purpose of this code.

- n

ictal liance wi ici
m 1 of the Judicial Code states that an independent and honorable judiciary is
indispensable 10 justice in our society and provides that a judge observe high
s:and#:ds of conduct so that the integrity and independence of the judiciary may be
preserved.

Canon 2(A) provides that a judge should respect and comply with the law and
conduct himse!f at all times in a manner that promotes public confidence in the
integnty and impartiglity of:hejudiﬁary.

Canon 2(B) states that a judge should not allow his personal relationships to
influence his judicial conduct or judgment, should not lend the prestige of his office

10 advance the private interests of others, and should not voluntarily testify as a

character witness.!

" The Commentary 1o this Canon states:

Public confidence in the judiciary is eroded by irfesponsible or
improper conduct by judges. A judge must avoid all impropriety
and appearance of impropriety. He must expact 10 be the subject of
constant public scrutiny. He must therefore accept restrictions on

4
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Canop 3(A)(1) states that a judge “should be unswayed by pastisan interests,
public clamor, or fear of ¢riticism.”

Canon 3(A)X3) provides that & “judge should be patient, dignified, and gourteous
to litigants, jurors, witnesses, lawyers, and others with whom he deals in his official
capacity . . .7

Canon 3(A)(4) states that a “judge should . . . neither initiate nor consider ¢x pants
or other communications concerning & pending or impending proceeding.

Canon 3{A){6) directs that:

(6} A judge should ghstain from public comment about a pending or
impending proceeding in any court, and should require similar
abstention on the pan of cournt personnel subject to his direction
and control. This subsection does not prohibit judges from making
public statements in the course of their official duties or from
explaining for public information the procedures of the cour.

Canon 3(C)1) addresses the disqualification of judges and provides:
{1) A judge should disqualify himself in a proceeding in which his
impartiality might reasonably be guestioned, including but not
limited to instances where:
(2) he has a personal bias or prejudice concerning a
party, or personal knowiedge of disputed evidentiary
facts concemning the proceeding;

(b} he served as a lawyer in the matter in

his conduct that might be viewed as burdensome by the ordinary
citizen and should do so freely and willingly.

The testimony of a judge as a character witness injects the
prestige of his office into the proceeding in which he testifies and
may be misunderstood to be an official testimonjal. This canon,
however, does not afford him » privilege against testifying in
response to an official summons.
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controversy, . . . or the judge or such lawyer has
been a mp_wnsis_ccﬂms.n

Cangn 4 provides that:

A judge, subject to the proper performance of his judicial duties,
may engage in the following quasi-judicial activities, if in doing so
he does not cast doubt on his capacity to decide impartially any
issue that may come befors him:

B. He may appear at a public hearing before an executive or
legislative body or official on metters concerning the law, the legal
system, and the administration of justice, and he may otherwise
consult with an :xecunve or legislative body or official, but oply on
mat It] adrmmstrat fi

Canon 7 states that a judge should refrain from political activity inappropriate 30
his judicial office and specifically states:

4. A judge should not engage in any other political activity
except on behalf of measures to improve the law, the legal system,
or the administration of justice.

T R DISQUAL 10N
7. The Supfcme Court of Florida has held:

Prejudice of & judge is a delicate question to raise, but when raised
as a bar to the trial of a cause, if predicated on grounds with a

modicum of reason, the judge against whom raised should be
prompt to recuse himself No ijudge under anv cirgymstances is
warranted in sifting in the trial of 3 cause whose neutrality is
Dickenson v. Parks, 140 So. 459, 462 (1932). (Emphasis supplied.)
g In considering a motion to disqualify the judge is limited to the bare determination
of legal sufficiency and may not pass on the truth of the facts alleged. Bundy v. Rudd, 366 $c.2d
440 (Fla. 1978). The test for legal sufficiency is whether the facts alleged would prompt a

reasonably prudent persen to fear that he could not get a fair and impartial wrial. A party need not
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have personal knowiedge of the facts set forth in the motion. Hayslip v. Doyglas, 400 50.2d 553
(Fla. 1st DCA 1982).
.9‘ Every litigant is entitled to nothing less than the coid neutrality of an impartial
judge. State ex rel Davis v _Parks, 194 So. 613 (1939). |
10.  The procedures and standards for disquaﬁ.ﬁcaﬁon of a judge apply to deputy
commissioners for workers' compensation. Hewitt v Hurt, 411 So.2d 266 (Fla. 1st DCA 1982).
More specifically, the Supreme Court of Florida in City of Tallahassee v Florida Public Service
Commission, 441 S0.2d 620 (1983) found that:
(t]he standard to be used in disqualifying an individual serving as an
agency head js the same as the standard used in disqualifying a
judge S, 126.71, Fla Stat. (1981).
The Associations submit that these standards, including the interpretive case law, must likewise
apply to Public Senvice Comunissioners sitting in a judicial or quasi-judicial capacity and as
implicitly contemplated by virtue of the language chosen in Rule 25-21.004, Fiorida

Administrative Code *

* 25-21.004 Disqualification.

(1) A commissioner may be disqualified from hearing or deciding
any matter where it can be shown that the commissioner has a bias
or a prejudice for or against any party to the proceeding or a
financial interest in its outcome. .

{3) A petition for disqualification of & commissioner shall state the
grounds for disquelification and shall allege facts supportive of
those grounds. The petition shall be filed with the Division of
Records and Reporting, and where the commissioner declines to
withdraw from the proceeding. a majority vote of & quorum of the .
full commission, absent the affected commissioner, shall decide the
issue of disqualification.
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EACTS
11.  The facts relied on by the Associations for disqualification include, but are not
limited 10, the foliowing;
A As reflected in the artached sworn affidavits of Senator Ginny Brown-
Waite, Jim Desjardin, and Michael B. Twomey, Senate Bill 298, sponsored by
Senator Brown-Waite, was heard by the Commerce Committee of the Florida
Senate on March 7, 1995, SB 298, a copy of which is attached, prohibited any
water or sewer customer whose rates were set by the PSC fom including a return
on investment related 1o plant, other than common plant, not providing service to
that customer Likewise, SB 298 prohibited the inciusion of eperating expenses in
a custorners rates, where the expenses, except in the case of common expenses,
were not directly necessary to the provision of that customer’s water or sewer
service In shorl, Senator Brown-Waite's bill would have prohibited “uniform
rates” of the type imposed by the PSC in Docket No. 920199-WS, which case
was then pending appeal in the First District Court of Appeals.
B. As reflecied in the attached affidavits, Senator Brown-Waite testified
before the Commerce Commintee in support of her bill. Likewise, Jim Desjardin, a
resident of Sugarmill Woods, past president of the associations and current
member of its utility commirtee, at the invitation of Scnator"Browm-Wa.itc. testified
in support of the bill. As noted earlier, the Sugarmill Woods Civic Association,
Inc. is a party to Docket Nos. 920199-WS and 950495-WS. Michael B. Twomey,

the undersigned, as attorney to the Spring Hill Civic Association, Inc and the
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Sugarmill Woods Civic Association, Inc., also testified in suppont of SB 298 a1 the
invitation of Senator Brown-Waite.

C. Also present at the Commerce Committee meeting on March 7, 1995 were
Commissioner Diane K. Kiesling and oumerous Florida Public Service Conpnission
staff members. Despite her summary statement that she was neutral op the bill, the
clear and obvious thrust of Commissioner Kiesling's testimony was thzt she, and
the entire PSC by implication, were adverse 1o the Senator Brown-Waite's bil) and
the elimination of uniform rates as a “1ool” they could use. There was no
resenvation on the part of Senator Brown-Waite, Jim Desjardin or Mike Twomey
that Commissioner Kiesling wanied SB 298 “killed” in commitiee.

D. Immediately following the consideration of SB 298, Commissioner Kiesling
summoned Mike Twomey to her side in the crowed elevator lobby of the Senate
Office Building and, in the presence of some 50 10 80 persons, incinding Senator
Brown-Waite and several of his consumer clients, began 10 loudly and publicly
accuse him of calling her a “liar™ on several occasions during his committee
testimony on SB 298. In an extremely loud and shrill voice and with the attention
of everyone in the room, Commissioner Kiesling berated Mike Twomey for calling
her a “liar” and publicly threatened to “get him™ with “every legal means at her
disposal” if the alleged behavior occurred again. Mike Two;ncy denies that he
ever has calied Commissioner Kiesling a liar, let alone during the Commerce
Commitiee meeting. Rather, be believes he was, as he was professionally required

10, only vigorously representing the imterests of his chients before the legislative
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comrmittee and doing 5o, not only at the request of his clients, but also at the

request of their stale senator as well.

E. As 2 consequence of the public rebuke by Commissioner Kiesling, Mike Twomey

felt humiliated and embarrassed and questions the ability of his clients (the
Associations) 10 receive a fair and impartia!l hearing before Commissioner Kiesling
on any matier related 1o either the uniform rate structure or SSU, an adverse party,
whose case she seemed to have been pleading before the Senate Commerce
Commitiee on March 7, 1995, |

F Jim Desjardin, as 2 customer of SSU and a member of the Sugarmill
Woods Civic Associalion, Inc, fears that he and his Association cannot receive a
fair and impanial hearing on uniform rates from Commissioner Kiesling, who
elected to publicly take the side of the utility before the legislature on an issue that
was contested by the Sugamill Woods Civic Assodiation, Inc. at the PSC, the
Jegislature, and the First District Court of Appeals.

G Senator Ginny Brown-Waite, who is a customer of $5U and the state
senator to some 25,000 customers served by SSU from the Spring Hill systems,
fears that both she and her copstituents cannot receive a fair and impastial hearing
from Commissioner Kiesling because the commissioner improperly interposed
herself on one side of a politica! issue stll pending before th; PSC and the courts
and because she 50 aggressively publicly attacked Mike Twomey in a manner that
was discourtecus, rude, impatient and undignified, and clearly unprovoked.

Senator Brown-Waite fears that Commissioner Kiesling's testimony and atiack on

10
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Mke Twomey demonstrate a clear partisan view toward SSU and the uniform

rates the utility is supporting in Docket No. 920199-WS and requesting in Docket .

No. 950495-WS. She believes Commissioner Kiesling’s attack demonstrates a

clear bias against Michael B. Twomey that will serve to the detriment of his clients

and her constituents.

GROUNDS FQR DISOUALIFICATION

12.  Comumissioner Kiesling’s unsolicited testimony seeking the defeat of Senator Ginny
Brown-Waite’s SB 298 destroyed any notion of her impartiality as a commissioner on the issue of
uniform rates. Her testimony, which directly opposed the interests of the Associations’ members
as expressed by their elected state representative, their utility committee member and attorney,
supported the position being taken by Southern States Unilities, Inc. Her public opposition to
Senator Brown-Waite's bill was_jmpermissible political activitv and political coryment “about a
pending or impending proceeding before any court” and was in the nature of testifying as a
¢character witness on behalf of the uniform rate structure concept. She was cleariy engaging in
consulting with a legislative body, but on matters that clearly could not be characterized as “only . .
. . concerning the administration of justice. As such, Commissioner Kiesling’s unsolicited
testimony before the Florida Senate Commerce Committee clearly and unambiguously constituted
“political activity inappropriate to [her] judicial office.” Her passionate defense of the uniform
rate structure, which has since been stricken by the First District Court of Appeals, ieaves the
painfully clear impression that the Associations’ ltigants will get far more “than the cold neutrality
of an impartial judge ™ Commissioner Kiesling's actions in testifying against Senator Brown-

Waite’s bill leave the Associations with the fear that she is biased and partial and that they cannot,

11

00318y 9911




DOCRKET NO. 950495-WS ATTACHMENT A
OCTOBER 12, 1985 PAGE 12 OF 25

and likely will not, receive & fair and impartial hearing from her. Consequently, she should either
disqualify herself from these proceeddings or, failing that, be removed by the other commissioners.
13.  Commissioner Kiesling's unwarranted and unprovoked March 7, 1995 public
attack on the Associations’ attorney Mike Twomey causes the Associations further concern, fear
and apprehension that they cannot receive a fair and impartial hearing from Commissioner
Kiesling. While his defense of the Associations’ interest before the legislative committee may

have been critical of the PSC, they were not a direct attack on Commissioner Kiesling. However,

even if they were a direct reproach of Commissioner Kiesling, ber Joud and public reprimand of
~ Mike Twomey before dozens of citizens, including at least one state senator and several of his
clients, demenstrated an unprofessional and unreasonable “fear of criticism™ and constituted
“jrresponsible or improper conduct” by & judge. As such, her Eubli_c_dig!ay of anger directed at
the Associations’ antomney directly violated the pm@qﬁﬁig&g‘?
“judge should be patient, dignified, and courteous 10 litigants, jurors, witnesses, lawvers. and
others with whom he deals in his official capacity™ The Associations believe and fear that
Commissioner Kiesling’s open attack on their attomney reveals a “personal bias or prejudice” on
her part against their counsel, and ultimately them, that might reasonably call into question her
impartiality. Consequently, she should esther disqualify herself from these proceedings or, failing
that, be removed by the other commissioners.
ON 1
14.  The above facts create concern for the integrity and impartiality of the Public
Service Commission’s decision process in Docket Nos. 920199-WS$, 930880-W5, and 950405-

WS should Commissioner Kiesling participate in them. Such concerns undermine the public’s and

12
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the Assaciations’ confidence in the regulatory process and cannot be allowed. The prejudice or
fear of prejudice on the part of Commissioner Kiesling has been raised and raised with more than
a “modicum of reason.” Commissioner Kiesling's neutrality in these marters has been questioned
and has been shadowed and she, under no circumstances is warranted in sitting in the trial of these
causes. She should be prompt to recuse herself.

WHEREFORE, Citrus County, the Sugarmill Woods Civic Association, Inc. and the
Spring Hill Civic Associatiorn, Inc. respectfully move Commissioner Diane K. Kiesling to
disqualify herself from the three above-described dockets. Altematively, failing Commissioner
Kiesling’s own disqualification, the Associations would respectfully request that the remaining full
Commission remove her pursuant to the provisions of Section 120.71, Florida Statutes, and Rule

25-21.004, Florida Admornustrative Code.

Respectfully submirted,

ichael B. Twomey
Attorney for the Sugarmill Woods £i
Association, Inc. and the Spring Ai
Association, Inc., and Citrus County

(904) 421-9530 .
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ATE QF SERV]

1 HEREBY CERTIFY that a true angd.eccurate copy of the foregoing has been furnished by

U.S. Mail, postage prepaid, this d? of/a-g';_‘ 1995 to the following persons:

Brian Armstrong, Esquire 20 North Main Street, Suite 460
General Counsel Brooksville, Florida 32601
Southern States Utilities, Inc.

1000 Color Place

Apopka, Florida 32703

Kenneth A. Hoffman, Esquire
Rutledge, Ecenia, Underwood,
Pumell & Hoffman, P.A.
Post Office Box 551
Tallahassee, Florida 32302

Lila A. Jaber, Esquire

Division of Legz! Services

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0862

Harold McLean, Esquire

Associate Public Counsel

Office of the Public Counse!

¢/0 The Florida Legislature

111 West Madison Street, Suite 812
Tallahassee, Florida 32399-1400

Larry M. Haag, Esquire

" County Attorney Citrus County
107 North Park Avenue, Suite 8
Inverness, Flonida 34450

Christiana T. Mcore, Esquire
Associate General Counse!

Florida Public Service Commission
101 East Gaines Street
Tallahassee, Florida 32399-0850

~
Bruce Snow, Esquire b ' )
County Antorney »
Hemando County Attbrney o

14
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AFFIDAVIT FOR VERIFICATION OF DISQUALTFICATION
Suate of Florida
County of Leon

BEFORE ME, the undersigned authority, personally appeared Jim Desjardin, who after
being first duly sworn, deposes and says according to his personal knowledge as follows:

Iam Jim Dasjardin, of 14 Balsam Court West, Homosassa, Florida, 34446, Iam a member
of the Sugarmil} Woods Civic Association, Inc., » past president of the association and a member
of its Utility Comumirttee. I reside in Sugarmill Woods snd am a water and sewer customer of
Southern Srates Utilities, Inc.'s (“SSL™) Sugarrﬁill Woods water and sewer operations. The
Sugarmill Woods Civic Association, Inc. is a party to Florida Public Service Commission Docket
Nos. 920199-WS, 930880-WS and 950495-WS. These dockets directly or implicitly involve
SSLF's approval to charge its customers, including those of us at Sugarmil] Woods, the so-called
“uniformn rate” structure. The uniform rate structure is 2 simple cost and rate averaging
methodology that charges customers of non-interconnected and geographically dispersed water
and sewer systems identical water and/or sewer mtes without any regard for the costs associated
with serving them. The concept requires $$U"s customers at Sugarmill Woods 1o pay annual
subsidies, exceeding the costs of our service, of over $600,000. A uniform rzte structure was
imposed on 127 SSU water and sewer sysiems in Docket No. 920199-WS over the objections of
the Sugarmill Woods Civic Association, Inc. 'We appealed the fina] PSC order approving uniform
rates to the First Distnct Court of Appeals and oral arguments were heard by that Count on January
10, 1995,

Omn March 7, 1995, at the request of the Associations and a1 the invitation of Senator Ginny
Brown-Waite, I spoke in favor of Senate Bill 298 before the Florida Senate Commerce Commitiee.

Senate Bill 298 effectively proscribed the uniform rate concept by prohibiting the PSC from
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including in any customer’s water or sewer rates costs, other than allocared “commen costs™ that
were not directly related to, or necessary to, the utility service being provided to that customer.
Senatof Brown-Waite addressed the Committee and introduced her bill, Ispoke in favor of the
bill, reciting how :;niform tates unfairly forced me and my neighbors, most of whom are either
retirees o1 Jow-income young families, 1o pay large subsidies to suppor the utility services 85U is
providing to distant systems.

Commissioner Diane Kiesling sddressed the Committee and spoke forcefully against
Senator Brown-Waite's bili and in favor of the uniform rate structure. She dismissed my concerns
and spoke on the necessity of retaining uniform rates as a means to achieving affordable rates and
for financing large capital construction projects without imposing rate shock on the customers.

Mike Twomey, our attorney in Docket No. 9304935-WS and an attorney representing the
Citrus County Board of County Cornmissioners in Docket No. 920195-WS, followed
Commissioner Kiesling and spoke in favor of Senator Brown-Waite's bill. He stated that the
uniform rate concept unfairly forced a portion of SSU's customers to subsidize the utility services
of other SSU customers and that such 2 practice was unconstitutional, Hllegal, and resuhted in
undue rate discrimination.

Immediately following the presentation of Senate Bill 298 my wife and I went upstairs to
Senator Brown-Waite's office. When Senator Brown-Waite and Mike Twom#y arrived a
discussion ensued regarding Commissioner Kiesling publicly musing Mike Twomey of calling
her 2 liar dufing the commities meeting. and several Associations members waiting to catch an
elevator when Commissioner Kiesling loudly called ::rg her side. 1 did not personally witness \@
the Commissioner Kiesling accusing Mike Twomey of catling her a liar, but, if it is true that she
did, I have great concerns and reservations that ] and the Sugarmill Woods Civic Association, Inc.

2
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will be able to receive a fair and impartial hearing before Commissioner Kiesting while we are
represented by Mike Twomey in Docket No. 950495-W§.

Tam equaliy fearful and have grave reservations regarding Commissioner Kiesling's
impartiality on the issue of uniform rates. The Sugarmill Woods Civic Association, Inc. has
obtained a reversal of the PSC’s final order imposing uniform rates in Docket No. 920199-W5, but
the PSC will soon consider how to comply with the Court’s mandate in that case. The PSC staff
has recomemended that the record be reopened and that SSU be allowed to present new evidence
that will allow for the retroactive approval of the existing uniform rates until they were initially
imposed in September, 1993. Given Commissioner Kiesling's forcefu! and unqualified support
for uniform rates before the Senate Commerce Commirtee, I am fearful that she cannot approach
the current staff recommendation in Docket No. 920199-WS with an open mind and afford my
neighbors and I a fair and impartial hearing. Likewise, I am fearful that Commissioner Kiesling’s
public and political supporn for uniform rates wil! preclude us receiving a fair and impanial
hearing in Docket No. 950495-WS in which S5U has again sought uniform rates notwithstanding
the First Distﬁct Court of Appeals reversal of that rate structure in Docket No. 920195-W$.

FURTHER, AFFIANT SAYETH NAUGHT.

Sworn to and subscribed before me this /& day of September, 1995, by Jim
Desjardin, who is __ personally known to me, or _; by identification, and did take an oath.
DLW D2LIY¥SE RS /74

Notary Public, State of Florida at Large
My Commission Expires;
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AFFIDAVIT FOR VERIFICATION OF DISQUALIFICATION
State of Florida
County of Leon

BEFORE ME, the undersigned authority, personally appeared Michael B. Twomey, who
after being first duly swomn, deposes and says according to his personal knowledge as follows:

Iam Michael B. Twomey of Route 28, Box 1264, Tallabassee, Florida 323310, Tam an
sttorney licensed 1o practice in the State of Florida and am the attorney of record to the Sugarmill
Woods Civic Association, Inc. and the Spring Hill Civic Association, Inc. (“the Associations™) in
one or more of the following matters before the Florida Public Service Commission: Docket Nos.
920199-WS, 930880-WS, and $50495-WS. Each of these dockets directly involves Southemn
States Utilities, Inc. (“SS1™), the water and sewer utility serving the members of the Associations,
and either directly or implicitly involves the issue of imposing a so-called “uniform rate” structure
on SSU’s customers, including the members of the Associations. The vniform rate structure is a
simple cost and rate averaging methodology that charges cusiomers of non-interconnected and
geographically dispersed water and sewer systems identical water and/or sewer rates without any

regard for the costs associated with serving them. The concept inherently requires some SSU

" customers, including the members of the Associations, to subsidize the utility services of other

SSU customers at levels that are unduly discriminatory. A uniform rate structure was imposed on
127 8SU water and sewer systems in Docket No. 920199-WS over the objections of the
Associations and with the concurrence of SSU. The PSC final order was appealed to the First
Dustrict Court of Appeals and oral arguments were heard by the Court on January 10, 1995.

On March 7, 1995, at the request of the Associations and at the inviwtion of Senator Ginny
Brown-Waite, I spoke in favor of Senate Bill 298 before the Florida Senate Commerce Com.n;linee.

Senate Bili 298 effectively proscribed the uniform rate concept by prohibiting the PSC from
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including in any customer's water or sewer rates costs, other than allocated “common costs™ that
were not directly related 10, o necessary to, the utility service being provided to that customer.
Senator Brown-Waite addressed the Commitiee and introduced her bill. Jim Desjardin, a past
President of the Sugarmitl Woods Civic_ Association, Inc. and a member of its Utility Committee,
spoke in favor of the bill, reciting how uniform rates unfxirly forced he and his neighbors, most of
whom were either retirees or low-income young families, to pay large subsidies to support the
utility services SSU was providing 1o distant systems.

Commissioner Diane Kiesling addressed the Commitiee and spoke forcefully against
Senator Brown-Waite's bill and for the retention of the uniforn rate stucture as a necessary 1oo!
for the PSC to have available. She spoke zt some length and in such a forceful manner that she
clearly annoyed some members of the Committee.

1 followed Commissioner Kiesling and spoke in favor of the bill. I stated that the uniform
rate concept unfairly forced a portion of S5U's customers to subsidize the utility services of other
85U customers and that such 2 practice was unconstitutiona), iliegal, and resulted in undue rate
discrimination.

Immediately following the presentation of Senate Bill 298, 1 was standing with Senator

" Brown-Waite and several Associations members waiting to catch an elevator when Commissioner
Kiesling foudly called me to her side. When ] joined her, she stated in an exu';.-mely loud voice
that ] had “three times called her a liar™ and that “she would use every lega! means available to her
to stop me if T called her a liar agzin™ I denied having called her a liar and a short discussion
ensued. By this time, the level of Commissioner Kiesling's voice, her tone and the nature of her
sccusations had caught the attention of virtually everyone of the dozens of people in the Senate
Office Building first floor elevator Jobby. Afier a brief exchange in which [ protested my

2
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innocence of her charges, Commissioner Kiesling and her entourage of staff persons departed.

1was clearly shaken, embarrassed and humiliated by the experience. Normally reasonably
“quick on my feet”, I was rendered virtually speechless by what I considered a rude, discourteous,
and thoroughly unﬁrovoked public artack by Commissioner Kiesling. I felt the need to defend
myself to both Senator Brown-Waite and my clients, who, forrunately, also expressed shock and
outrage at Commissioner Kiesling's conduct.

Since that incident, I have questioned and continue to question Commissioner Kiesling’s
impartiality on the issue of uniform rates, which remains a hotly contested and critical issue in all
of SSUs pending and impending rate cases. Ihave concluded that she is not, and cannot be,
impartial on an issue she so forcefully spoke in favor of before the Senate Commerce Committee.
Furthermore, } fear that the unprovoked public attack on me on March 7, 1995 by Commissioner
Kiesling reveals a strong bias against either me, my clients, or both, that will preclude my clients
Teceiving a fair and impartial hearing before Commissioner Kiesling in Docket Nos. 920199-W5,
930880-WS and 950495-WS,

FURTHER, AFFIANT SAYETH NAUGHT.

mz/_me

Michae! B. Twomey "'

Swomn to .yéubscribed before me this __ /<2 day of September, 1995, by Michae! B.
Twomey, who is v/ personally known to me, or __ by identification, and did take an oath.

Do Otvood

Notary Public, State of Florida at Large
My Commission Expires:

DEasE L. el
: 1Y COMMISSION # G0 452
3 5{‘{ o DPPES At 100

o porer Thy Moty Pubir: gty

003195 39°%%




DOCKET NO. 550485-WS ATTACHMENT A

OCTOBER 12,

19958

PAGE 23 OF 25

AFFIDAVIT FOR VERIFICATION OF DISQUALIFICATION
Suze of Florida
County of Leon

BEFORE ME, the undersigned authority, personally appeared Ginny Brown-Waite, who
after baing first duly swom, dwmmdmmﬂinswhxmondhom.uhllnm:

1 am Senstor Ginny Brown-Waite, Seaator, 10th District, The Florida Seaxte, 20 North
Main Street, Room 200, Brooksville, Florida 34601, My coastitusats include the residents of the
Spring Hill community, all of whom are served by Southern States Utilities, Inc. (“SSU™). lown
property in Spring Hill, my tenants are customess of SSU, and X remain s member of the Spring
Rill Civic Association, Inc.

During the 1995 legislative session, 1 filed Senate Bill 298 for the purpose of stopping the
PSC from charging any customers rate subsidies to support utility services that were being
provided to other distant cusiomers at non-interconnectsd water and sewer systems owned by
SSU. On March 7, 1995, Senste Bill 298 was considerad before the Seaste Commerce
Committee. 1 introduced the bill and spoke in favor of its adoption. At my request Jim Desjardin
of the Sugarmill Woods Civic Association, Inc. and Michae] B. Twomey, & private attomney
representing Citrus County, the Sugarmil! Woods Civic Association, Inc-end the Spring Hill Civic
Association, Enc. in several PSC dockets concerning SSU and the uaiform rates, amended the
Committes meeting and spoke in favor of my bill.

PSC Commissioner Diane Kiesling a1s0 addressed the Committee and spoke forcefully
against my bill and in favor of the uniform rate structure. She dismissed oy concerns and those of
my constituents regarding the unfaimess of uniform rates and spoke on the necessity of remining
uniformn rates as a means 1o achisving affordable rates eng for financing large capital construction

projects without imposing rate shock on the customers. ] had not solicited Cormmissioner

3523
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Kiesling's attendance or comments at the Commrtiee meeting and am not aware that any other
Sepator invited her to speak on the bill. She was clearly against my bill, for uniform rases, and lent
both the prastige and apparent expertise of barself and the PSC to the effort of killing my bill.

Immedistely following the preseatstion of Senste Bill 298, Mike Twomey, several of my
constituents and I were waiting to get an elevator to go to my affice when Commissioner Kiesling
called Mike Twomey over in a loud veice and began rudely chastising him for calling her a liar
during the Committec meeting. Commissioner Kiasling stuck her finger in Mike Twomey's face,
and that, combined with her volume, tone of voice and the shrill asture of her sccusstions caught
the attention of virtually everyone in that part of the building and quickly made her confrentation
with Twemey the center and only stiraction. Her accusstions were unprofessional of sny lawyer,
let alone one charged with being an agency head Furthermore, fior accusarions that Twomey had
catled her a Yiar during the Commiftee meeting were completely wfounded. Twomey was, in my
Iopinion. merely making a strong case for the climination of the uniform eate concept and in that
regard was vigorously representing the interests of his clieats and my constituents..

T have great concemms and reservations that [ and my constituents will be abie to receive a
fair and impartia] hearing before Commissioner Kiesling while we are representod by Mike
Twomey in Docket No. $50495-WS. [am equally fessful and have grave rfsavmom regarding
Commissioner Kiesling’s apparent tack of impartiality on the issue of uniform ntes. The
Sugarmill Woods Civic Association, Inc. and Citrus County havé obmined a revaral of the PSC's
fina! order imposing uniform rates in Docket No, §20199-WS, and the PSC will soen consider
Bow 1o comply with the Court’s mandate in that case. The PSC staff has recommendad that the
rocord of that case be reopened and that SSU be allowed to present new evidence that will allow
for the retroactive approval of the existing uniform rates ustil they were initially imposed in

2
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September, 1993, Given Commissioner Kiesling’s foreeful and ungqualified support for uniform
mabefmtthmueCommmCommimlmfwﬁﬂMshcm;ppmmhthem
saf recommendation i Docket No. 920199-WS with 80 open mind and, thersby, afford ary
constituents and I a fair and impartia) hearing Likewisa, 1 wm fearful that Commissioner
Kissling's public and political support for uniform retes will preclude ws fom recetving & fuir snd
wmmmm.mas-m,m«ﬁchssummmmﬁmm
potwithstanding the First District Count of Appesls’ reversal of that tate structure in Dockst No.
920199-WS,

PURTHER, AFFIANT SAYETH NAUGHT.

‘
Ginoy Bm&’w&n

Sworn 1o and subscribed before me this \'d W day of September, 1995, by Ginny
Brown-Waite, who is ~personally known to me, of __ by identification, and did ke an oath.

nm:'mbuc. P P

My Commission Expires:

: OUNE W, GREGS
Lt COMISS:ON £ CITE313 EXPRES
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cpared by: COVA SSU SYSTEM ANALY.  ON A PER CUSTOMER BASIS ) 7 ‘[
L AL
—
GOLDEN TERRACE GOSPEL ISLAND ESTATES GRAND TERRACE
ITEM—PER CUSTOMIR RASIS: WATER SEWER WATER SIWLR WATER STWER
1. Customers, Ave. No.-————- 105 8 66
2. Gallons per month-----—-- 3,416 5,847 5,676
3. Net CIAC (Used & Useful)- § 64 * * $ 1,618 * s 223
4. Rate Base——Per Customer-- - § 263 $ 198 $ 1,218 *
5. Operating Income/yr. ---- § 28 5 21 R 130
6. Operating Expense/yr. --- § 209 $ _1,2B1--High S 205
7. Revenue/yr. Stand-Alone-- § 237 $ 1,302 S 335
8. Subsidy/yr. Pay/(Receive) § (117) $ (1,128) S (180)
9. Revenue/yr. Uniform Rates § 120 5 174 S 155
10. Return on Rate Base,(5+8) 0% 0% 0%
(4)
11. CYIAC Level per System, % * 20% x=x 104% * 17% *
12. Plant, Used & Useful, % 100% =+ 100% 100%
13. Mains, Used & Usefid, 9% 100% 0% 100%
¥ Net CIAC / Net Plant in * Tron Problem-—to be lice gzl * I{igh Rate Base and low
Service supplied with water ar  100% level of CIAC.
' T m— Mangan?se Prol>lem.
**  Low CIAC ’ * Note high CIAC level.
- HARMONY HOMES HERMIT'S COVE HOBRY IMILLS
ITEM--PER CUSTOMER DASIS: WATER STWER WATEER SITHER WATER SIUWER
1. Customers, Ave. No.-—---- G4 178 102
2. Gallons per month——--——-- 10,556 2,850 4 476
3. Net CIAC (Used & Useful)- § 6 * S 34 * S 17 =
4. Rate Base--Per Customer— § - 677 * $ 662 * 5 320
5. Operating Income/yr. ——- $ 72 9 70 S 34
6. Operating Expense/yr. ---  § 271 5 181, 5 188
7. Revenue/yr, Stand-Alone--  § 343 $ 251 s 222
8. Subsidy/yr. Pay/(Receive) &  (116) s _(147) s (87)
9. Revenue/yr. Uniform Rates § 230 S 104 $ 135
10. Return on Rate Rasc,(58) 0% 0% 0%
(4)
11. CIAC Level per System, & 1T * 5% * 5% *
12, Plant, Used & Uselul, % 100% 100% 43
13. Mains, lsed & Useful, % 100% 49% 100%

3+

i+

low level of CTAC &

Low Level of CIAC & ¢
high Rate Base.

high Rate Base.

*

Low Level of CIAC.





