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CASE BACKGROUND

On May 11, 1992, Southern States Utilities, Inc., (8SU or
utility) filed an application to increase the rates and charges for
127 of its water and wastewater service areas regulated by this
Commission. The official date of filing was established as
June 17, 1992, By Order |No. PSC-52-0948-FQOF-WS, igsued
September 8, 1992, and as amended by Order No. PSC-92-0948A-FOF-WS,
issued October 13, 1992, the Commission approved interim rates
designed to generate annual water and wastewater revenues of
$16,347,596 and 810,270,606, respectively. By Order No. PSC-93-
0423 -FOF-WS, issued March 22, 1993, the Commission approved an
increase in the utility's f£inal rates and charges, basing the rates
on a uniform rate gtructure. On September 15, 1893, pursuant to
the provigions of Order No. PSC-93-0423-FOF-WS, Commission staff
approved the reviged tariff sheets and the utility proceeded to
implement the final rates. '
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Notices of appeal of Order No. PSC-93-0423-FOF-WS were filed
with the First District Court of Appeal by Citrus County and
Cypress and Oak Villages (COVA), now known as Sugarmill Woods Civic
Association (Sugarmill Woods) and the Office of Public Counsel
(OPC). On October 18, 1993, the utility filed a Motion to Vacate
Automatic Stay, which was granted by the Commission by Order No.
PSC-93-1788-FOF-WS, issued December 14, 1993,

On April 6, 1995, the Commission's decision in Order No. PSC-
93-0423-FOF-WS was reversed in part and affirmed in part by the
First District Court of Appeal, Citrus County v. Southexn States
Utilities, Inc., 656 So. 2d 1307 (Fla. 1st DCA 1995). A mandate
was issued by the First District Court of Appeal on July 13, 19595.
SSU sought discretionary review by the Florida Supreme Court. The
Commission filed a Notice of Joinder and Adoption of SSU's Brief.
On October 27, 1995, the Supreme Court denied jurisdiction.

On October 19, 1995, Order No. PS8C-95-1292-FOF-WS wasg issued,
Order Complying with Mandate, Requiring Refund, and Disposing of
Joint Petition (decision on remand). By that Order, the Commission
ordered SSU to implement a modified stand alone rate structure,
develop rates based on a water benchmark of $52.00 and a wastewater
benchmark of $65.00, and to refund accordingly. On November 3,
1995, SSU filed a Motion for Reconsgideration of Order No. PSC-95-
1292 -FOF-WS. At the February 20, 1996, Agenda Conference, the

Commission, inter alia, voted to deny SSU's motion for
reconsideration.

On February 29, 1996, subsequent to the Commissgion's wvote on
the utility's motion for reconsideration but prior to the igsuance
of the order memorializing the vote, the Supreme Court of Florida
iggued its opinion in GTE Florida, Inc. v. Clark, 21 Fla. L. Weekly
S101 (Fla. Feb. 29, 1996). By Order No. PSC-96-0406-FOF-WS, issued
March 21, 1956, the Commission, after finding that the GTE decision
may have an impact on the decision in this case, voted to
reconsider on its own motion, its entire decision on remand. The
Commission allowed all parties of record in this docket teo file
briefs "to address the generic issue of what is the appropriate
action the Commission should take upon the remand of the 88U
decision in 1light of the GTE decision." At a minimum, the
Commigsion requested that the briefs include discusgion on:
"whether reopening the record in Docket No. 9201%9%-WS 1is
appropriate, whether refunds are appropriate, and whether a
surcharge as set forth in the GTE decision is appropriate." The
parties in the docket, with the exception of OPC, filed briefs on
April 1, 1996. 88U filed a Reguest for Oral Argument with its
brief.
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On May 9, 1996, the City of Keystone Heights, the Marion Oaks
Homeowners Association, and the Burnt Store Marina, hereinafter
referred to ag "petitioners," filed a request for oral argument and
a petition to intervene. On May 16, 1996 and May 21, 1996, SSU and
Citrus County, respectively, timely filed their responses in
opposition to the petitioners' request for oral argument and
petition to intervene. On May 24, 1996, Sugarmill Woods filed an
untimely response to the petitioners' petition to intervene. On
May 15, 1996, the petitioners filed a Motion to File Memorandum Out
of Time and a Memorandum of lLaw on Reconsideration of Order No.
PS8C-95-1292-FOF-WS.

This recommendation addresses the three major points of the
Commission's reconsideration of its remand decision and all other
outgtanding matters regarding this docket.

003587 38

’a )

3




DOCKET NQ. 920199-WS
May 30, 1998&

DISCUSSION OF ISSUES

ISSUE 1:; Should the Request for Oral Argument on the Petition to
Intervene, filed by the City of Keystone Heights, the Marion Oaks
Homeowners Association, and the Burnt Store Marina, be granted?

RECOMMENDATION: No. The petitioners' reguest for oral argument on
their petition to intervene should be denied. (JABER)

STAFF ANALYSTIS: As stated earlier, on May 9, 1996, petitioners
filed a Petition to Intervene and Request for Oral Argument. SSU
and Citrus County oppose the request for oral argument.

In support of the request for oral argument on their petition
to intervene, petitioners state that they are customers of SSU,
they have sought leave to intervene to protect their rights
regarding the refund and rate design issues now before the
Commission, and they comprise part of the group of customers who
would be meosgt dramatically affected by the Commission's ruling.

The petitioners' request for oral argument does not
sufficiently explain how oral argument on their petition to
intervene could benefit the Commission in its consideration of the
matter. As stated above, the support provided by the petitioners
is more in the nature of justification for the petition to
intervene itself. Staff believes that the petition to intervene,
discussed in greater detail in Issue 2, contains sufficient
argument for the Commission to render a fair and complete
evaluation of the merits without oral argument. Accordingly, staff
recommends that the request for oral argument filed by the City of
Keystone Heights, the Marion Oaks Homeowners Association, and the
Burnt Store Marina, on their petition to intervene, be denied,
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ISSUE 2: Should the Petition to Intervene filed by the City of
Keystone Heights, the Marion Oaks Homeowners Association, and the
Burnt Store Marina, be granted?

RECOMMENDATION: No. The Petition to Intervene filed by the City
of Keystone Heights, the Marion Oaks Homeowners Association, and
the Burnt Store Marina, should be denied. {JABER)

STAFF ANALYSIS: As stated earlier, on May 9, 1996, the petitioners
filed their petition to intervene. On May 16 and May 21, 1996, S8U
and Citrus County, respectively, timely filed their respective
opposition to the petition to intervene. On May 24, 1996,
Sugarmill Woods filed an untimely response in opposition to the
petition to intervene.

In support of the Petition to Intervene, the petitioners
asgert that they are customerg of SSU; that OPC has determined that
it cannot advocate on behalf of all customers on refund and rate
degign issues; that the Commission permitted their intervention in
Docket No. 950455-WS; and that outside counsel has only recently
been retained to represent petitioners. The petitioners further

assert that T"certain groups of <customers will Thave no
representation on the igsue of whether they will be backbilled to
effectuate a refund to other customers." As authority, the

petitioners state that the Commission's dispogition of the
implementation of a refund, if any, and other rate structure issues
will affect the substantial interests of intervenors under the
standard set out in Agrico Chemical Co. v. DER, 406 So. 2d 478
(Fla. 2d DCA 1981), which requires a showing of injury in fact and
that such injury be of the type the proceeding is designed to
protect. The petitioners also cite to Sectionsg 120.57, 366.041,
366.06, and 366.07, Florida Statutes.

In its response, SSU states that: the petition to intervene is
untimely pursuant to Rule 25-22.039, Florida Administrative Code:
the petitioners' reliance on Chapter 366, Florida Statutes, is
misplaced; the petitions to intervene filed since April, 1953 have
congistently been denied as untimely; and Keystone's first petition
to intervene, filed on January 17, 1996, was denied. 8SU further
asserts that the petitioners' argument that this situation is
analogous to the intervention granted in Docket No. 950495-WS is
without merit because the petitioners were granted intervention in
Docket No. 950495-WS, prior to the conclusion of the hearing once
OPC remedied the defect in its previously filed proposal by
procuring funds out of its own budget to pay for alternate counsel.
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From the response of Citrus County, it appears that Citrus
County is in total agreement with SSU on this issue. 1In addition,
Citrus County states that the petitioners' comparison of this
intervention to that allowed in Docket No. 950495-WS "stretches the
time line just a bit and ignores the particular circumstances of
the Office of Public Counsel's outside counsel efforts, which are
gpecific solely to Docket No. 950495-WS." Citrus County states
that the Commigsion should draw the line at intervention and the
petitioners' intervention in Docket No. 950495-WS is irrelevant.

Staff agrees with SSU and Citrus County. The Commigsion's
rule on intervention ig ¢lear. Rule 25-22.039, Florida
Administrative Code, states that petitions for leave to intervene
must be filed at least 5 days before the final hearing. The final
hearing in this docket was held on November 6, 1992, Pursuant to
Rule 25-22.039, Florida Administrative Code, the petitioners’
request for intervention is not timely.

One of the petitioners, the City of Keystone Heights, first
sought intervention in this docket on January 22, 1986. At the
February 20, 1996, Agenda Conference, the Commission voted to deny
the City of Keystone Heightg' first petition to intervene pursuant
to Rule 25-22.039, Florida Administrative Code. Contrary to the
petitioners' assertions, the circumstances described in the first
petition are not different from those described now. The group of
customers that could be affected by the backbilling concept, the
cugtomers that have paid less with uniform rates, has always
exigted. In the first petition, the City of Keystone Heights
asserted that "a great many of its citizens will be affected by the
outcome of these proceedings and the final decision of the
Commission, including any appeals of such decision, concerning
Southern's rate structure." Keystone Heights further asserted that
the recent decision by the Commission to impose a modified stand
alone rate structure raiges new issues that will have financial
impacts on the City of Keystone Heights.

Staff believes that the petitioners' request to intervene
should be denied. First, all of the petitioners received all of
the notices sent in Docket No. 920199-WS and were afforded all
opportunities to participate in the proceeding. Second, the main
issue on appeal has always been rate gtructure; therefore, the
petitioners' argument that new issues have been raised or new
substantial interests could be affected is without merit. Granted,
the GTE decision isg a recent decisgion, but rates and rate structure
have always been the major issues in the instant case and were the
main points on appeal. Third, the petitioners' analogy to the
intervention granted in Docket No. 950495-WS is also without merit.
The Commisgion was clear that intervention in that case was granted
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for the very unique circumstances identified early on in that case
by OPC with respect to potential conflict of representation.

Additionally, the hearing was still open when intervention was
granted. In thig case, this request comes after an appeal and
after a decision on remand has been made.

Consistent with Rule 25-22.039, Florida Administrative Code,
the reasons outlined herein, and the Commission's post hearing
decisions in this docket, Staff recommends that the petitioners!
request to intervene be denied.
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ISSUE 3: Should the Motion to File Memorandum out of Time filed by
the City of Keystone Heights, the Marion Oaks Homeowners
Association, and the Burnt Store Marina, be granted?

RECOMMENDATION: ©No, the Motion to File Memorandum out of Time
should be denied if the Commission approves Staff's recommendation
in Igsue 2. (JABER)

STAFF ANALYSIS: As stated in the background, the petitioners
filed a Motion to File Memorandum out of Time with attached
Memorandum on May 15, 1996. In its motion, the petitioners state
that parties to the docket filed briefs on April 1, 1996, but
counsel for the petitioners was not retained until May 3, 1996.
The petitioners allege that their interests diverge sharply from
the other customers who have representation in this case. In
further support of the motion, petitioners allege that if they are
not permitted to file the memorandum, their interegts will not be
represented before the Commigsion and thoge interests will be
substantially affected by the Commission's decigion on
reconsideration.

For purposes of brevity and efficiency, Staff refers to its
analysis in the previous issue and only adds that the petitioners
had ample opportunity to participate in this docket prior to
hearing. Because the Commigsgion was clearly concerned about the
impact of the GTE decision on the ingtant case, the Commission has
allowed the parties to file briefs on the relevant issues. Those
issues include the issue on whether a gurcharge is appropriate for
SSU. All of the briefs have included a discussion on that issue
and the Commission has sufficient information at this point to make
a well informed decigion, If the Commigsion approves Stafffs
recommendation in the prior isgsue, Staff recommends that the
petitioners' motion to file memorandum out of time be denied.

In the event the Commigsion votes to grant intervention or the
motion described herein, the petitioners make the following
arguments in their memorandum: 1) the GTE decisgion does not
support a surcharge on customers in this case because of the
factual differences in the two cases; 2) if there is a refund, it
should be made by SSU, not financed by other ratepayers; and 3) the
record should be reopened only if the Commigsion considers
surcharging one group of customers to benefit another.
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ISSUE 4: Should S8U's Request for Oral Argument be granted?

RE ATION: Yes. Oral argument should be permitted at the
agenda conference, but argument should be limited to five minutes
for each party. (JABER)

STAFF ANALYSIS: On April 1, 1996, SSU filed a Request for Oral
Argument with its brief. 8SU's request contains no support for
allowing oral argument. Recommendaticns which concern the
appropriate actions the Commiggion should take on an order remanded
by the Court have traditionally been noticed ag "Parties May Not
Participate," -- the rationale being that the proceeding involves
a post-hearing decision, and participation should be limited to
Commissioners and Staff. It would follow that participation on the
Commiggion's reconsideration of the Order addressing the remand
should also be limited in the same manner.

However, in Docket No. 920188-TL, In re; Application for a
rate increase by GTE Florida, Inc., and consistently in the instant
case, the Commigsion heard oral argument from the parties. This
cage is unique and very complex. It is likely that oral argument
on the issues set forth herein will aid the Commission in forming
its decision and evaluating the law in these matters. In light of
the foregoing, Staff believes that SSU's request for oral argument
should be granted,.

Staff recommends that the Commission allow the parties to
participate in this agenda conference by allowing oral argument.
In the previous recommendations addressing the remand of this
docket, Staff recommended and the Commission approved allowing
fifteen minutes of argument for each side. In this recommendation
there are multiple issues with arguments not easily identified "by
gside." Accordingly, for purposes of this recommendation, Staff
recommends that oral argument should be limited to five minutes for
each party.

003593 959




DOCKET NO. 920199-WS
May 30, 1996

ISSUE 5: What is the appropriate action the Commigsion should take
upon the remand of the SSU decisgion in light of the GTE decision?

RECOMMENDATION: The record in Docket No. 920199-WS should not be
reopened. Further, neither a refund nor a surcharge should be

ordered. (JABER, WILLIS, CHASE, RENDELL)

STAFF ANALYSIS: As stated earlier, the portion of Order No. PSC-
93-0423-FOF-WS approving increased rates and charges for SSU based
upon a uniform rate structure was reversed by the Firgt District
Court of Appeal. See, Citrus County v. Southern States Utilities,
Inc. The Court directed that the cause be "remanded for
disposition consistent herewith." 1In reversing the Commission's
decision, the Court stated that "[t]lhe Commission's order must be
reversed based on our finding that chapter 367, Florida Statutes,
did not give the Commigsion authority to approve uniform statewide
rates for these utility systems which are operationally unrelated
in their delivery of utility service." Citrus County at 1311. The
Court further states that " [h]lere, we find no competent substantial
evidence that the facilities and land comprising the 127 SSU
gystems are functionally related in a way permitting the PSC to
require that the customers of all systems pay identical rates."
Id. at 1310.

In light of the Court's decision, the Commission issued Order
No. PSC-95-1292-FOF-WS requiring the utility to implement a
modified stand alone rate structure and make refunds. Subsequent
to the decigion made by the Commigsion regarding reconsideration of
that Order, the Supreme Court of Florida decided GTE Florida, Inc,
v, Clark, which held that GTE should be allowed to recover
erroneougly disallowed expenges through the use of a surcharge. In
light of the GTE decigion, by Order No. PSC-96-0406-FOF-WS, the
Commission voted to reconsider its entire remand decision with the
broad issue being that outlined above. There were three specific
points to that reconsideration: "whether reopening the record in
Docket No. 920199-WS 1is appropriate, whether refunds are
appropriate, and whether a surcharge as set forth in the GTE
decision is appropriate." The analysis below is divided into those
three pointg. Immediately below is a summary of the GTE decision.
The application of the GTE decision to the three main points on
reconsideration is made in the appropriate sections.

GTE Florida, Inc. v, Clark

In the first GTE appeal, GTE Florida, Inc. v. Deason, 642 So.
2d 545 (Fla. 1994}, the Supreme Court affirmed in part and reversed
in part a Commisgion order which denied GTE's request for a rate
increase and ordered GTE to reduce revenues by $13,641,000. The

- 10 -
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order was reversed to the extent that it denied GTE recovery of
costs because those costs involved purchases from GTE's affiliates.
Oon remand, the Commission issued an order which only allowed
recovery of the expenses prospectively from May 3, 1995, The
initial order was issued May 27, 1993. GTE appealed the
Commigsion's order on remand and that order was reversed by the
Court. The Court has now held that GTE should be allowed to
recover its erroneously digallowed expenses through the use of a
surcharge, and that no customer should be subjected to the
surcharge unlegs that customer received GTE services during the
disputed period of time.

Whether Reopening the Record ig Appropriate

In S88U's brief on this subissue, 88U refers the Commission
back to the utility's motion £for reconsideration, wherein SSU
asserts that the Commission erred in its failure to grant SSU's
request to reopen the record for the limited purpose of
incorporating the record from Docket No. 930545-WS, the
jurisdiction docket. In support of its argument to reopen the
record to incorporate or take new evidence, SSU cites to Air
Products and Chemicals v. FERC, 650 F.2d 687, 699 (D.C. Cir. 1981)
and Public Service Commigsion of the State of New York v. FPC, 287
F.2d 143, 146 (D.C. Cir. 1960). SSU states that reopening the
record is appropriate where the court decision is based on a new
rule of law not advanced by the parties in the appeal or consgidered

by the agency in the first instance. See, M¢Cormick Machinery v.
Johnson & Sonsg, 523 So. 2d 651, 656 (Fla. lst DCA 1988).

In its brief, Sugarmill Woods first objects to the
Commission's reconsideration of this matter and states that the
Commission does not have authority to entertain this
recongideration on its own motion. It is Sugarmill Woods' argument
that the Commission only has authority on its own motion to correct
clerical errors and errors arising from mistake or inadvertence.

Taylor v, Dept. of Professional Regulation, 527 So., 24 557 (Fla.
1588} .

Sugarmill Woods further argues that the GTE decision does not
provide any basis for reopening the record. Sugarmill Woods refers
to the underlying GTE order on remand where the Commission stated
that no further hearing was appropriate. Sugarmill Woods cites to
Village of North Palm Beach v. Magon, 188 So. 2d 778 (Fla. 1966)
and states that the Commigsion may make more explicit factual
findings if the findings are supported by the existing record and
the Court's order callg for further findings; however, it is
Sugarmill Woods' opinion that in this case, additional findings
cannot be made on an insufficient record. Further, Sugarmill Woods

- 11 -
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argues that the Court stated that it did not have to rule on all of
the points on appeal because the finding that the Commission lacked
the statutory authority to order SSU to implement a uniform rate
was dispogitive. If the record is reopened, Sugarmill Woods argues
that the remaining issues would have to be resolved by the Court.
Finally, Sugarmill Woods argues that reopening the record would
violate the law of the case doctrine because the Court has found
that SSU's facilities are not functionally related and reopening
the record to make that finding is in contradiction of the Court.
Citrus County adopts Sugarmill Woods' brief and states that there
ig no legal basis or necessity for recpening the record.

In Order No. PSC-95-1292-FOF-WS at page 4, the Commission
gpecifically states:

We will not reach the question of whether we
can or cannot reopen the record to address the
court's concern, because as a matter of policy
in this case, we find that the record should
not be reopened.

By Order No. PSC-93-0423-FOF-WS, the Commission approved increased
rates for SSU based on a uniform rate structure. That part of the
decision has been overturned by the Court. The Court held that
"[ulntil the Commission finds that the facilities and land owned by
88U and used to provide its customers with water and wastewater
services are functionally related as required by the statute,
uniform rates may not lawfully be approved." Citrus County at 1311.
As recognized by counsel for Sugarmill Woods, "[flunctional
relatedness of SSU's land and facilities was not an issue in the
rate case." Sugarmill Wocds' brief at 3. Neither the parties nor
Staff had the opportunity to present evidence on whether or not SSU
was "functionally related" during the test year used in Docket No.
220199-WS, Therefore, the Commission has not had the opportunity
to consider that issgue. The question then becomes should the
Commigsion reopen the record for the purpose of taking evidence on
that issue.

It is Staff's belief that there is nothing in the Court's
oplnlon which appears to spec1f1cally prohibit the Commission from
reopening the record on the sole issue of whether SSU's facilities
and land were functionally related during the test vyear used in
Docket No. 920199-WS. It ig well settled that if an opinion is
reversed with general directions for further proceedlngs, a trial
judge is vested with broad discretion in handling or directing the

course of the case. Tampa Electric v. Crosby, 168 So. 2d 70 (Fla.
1964); Lucom v, Potter, 131 So. 2d 724 {Fla. 1961); Veiner v,

Veiner, 459 So. 2d 381 (Fla. 3d DCA 1984), review depnied, 469 So.

- 12 -
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2d 750 (Fla. 1985); City of Pensacola v. Capital Realty Holding
Co., 417 So. 24 687 (Fla. ist DCA 1982). Staff recognizes that the
language in the opinion takes precedence over the language in the
mandate and although the mandate does use the words "further
proceedings," the opinion does not. Notwithstanding, Staff
believes that the ultimate finding in the opinion does, in fact,
result in general directions for the "disposition" of the case.

In the GTE order on remand, Order No. PSC-95-0512-FOF-TL,
issued April 26, 1995, the Commission did not find it appropriate
to reopen the record to take further evidence, and stated that:
"Given the Commission's general practice of not conducting further
evidentiary proceedings on remand unless the record is ingufficient
or incomplete, we believe no further hearing . . . is appropriate.”
Order at 3. That situation can be distinguished. First, Staff
agrees that the Commisgsion should not reopen the record if the
Court £findg that the record already presented is insufficient.
Thig is not the gituation we have here. In this instance, even the
Court has recognized that there was no evidence on the issue of
functional relatedness pursuant to Section 367.171, Florida
Statutes. Second, reopening the record in GTE would have resulted
in a second bite of the apple. Reopening the record in this case
for a very limited purpose as the Court has suggested cannot be a
gsecond bite of the apple if the issue was never identified or
litigated.

Case law supports the proposition that an evidentiary hearing
may be had after remand if that evidentiary hearing does not afford
parties a "second bite of the apple." The test appears to be "did
the parties have the opportunity to present the evidence at the
first hearing?" See Broward County v. Coe, 376 So. 2d 1222 (Fla.
4th DCA 197%). In Coe, the Court held that where tax officials had
the opportunity to present evidence on the issue of good faith at
the first evidentiary hearing, the trial court did not err by not
authorizing a second evidentiary hearing on the issue of good
faith. Id. at 1222. The "opportunity to present evidence" is the
appropriate distinction here. During the time Docket No. 220199-WS
was processed, the Commission clearly had jurisdiction over SSU's
127 service areas. No one identified "functional relationship" as
found in Section 367.171, Florida Statutes, as an issue; and its
relevance or its application to 8SU was never litigated.

Notwithstanding Staff's belief that the record in Docket No.
920199-WS could be reopened for the limited purpose described
above, Staff recommends that the Commission not reopen the record.
By Order No. PSC-95-1292-FOF-WS, the Commission recognized that the
evidence presented in Docket No. 92013%9-WS was gufficient to
support an alternative rate structure: a modified stand alone rate

- 13 -
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gtructure. Staff believes that there is nothing in the GTE
decision nor is there any additional analysis that would require a
change in the Commigsion's original assessment on this point.
Based on the foregoing, Staff recommends that the Commission not
reopen the record in this docket.

Whether a Refund and/or Surcharge is Appropriate

For the purpose of understanding this part of this issue, the
following facts are necessary. In the initial decision on remand
{Order No. PSC-95-1292-FOF-WS), the Commission ordered SSU to
implement a modified stand alone rate structure. The utility did
not implement that rate structure in accordance with that decision
because the utility sought reconsideration. However, subsequent to
that decision, SSU was granted interim water and wastewater rates
in Docket No. 950495-WS, based on a modified stand alone rate
gtructure. The issue of whether refundas are appropriate is a
result of the change from the uniform rate structure to the
modified stand alone rate structure. The utility has implemented
its approved interim rate.

In its brief, SSU asserts that it is within the Commigsion's
digcretion to order refunds to those who overpaid pending appeal so
long as the Commission draws the revenue for any refunds from those
who underpaid during the period of time for which refunds are
calculated. It is SSU's opinion that the Commission lacks any
discretion to impair SSU's recovery of the aggregate revenue
requirements which the district court approved. In a footnote, SSU
suggests that the Commission could chooge to limit the offsetting
effects of refunds and surcharges to those persons who were in fact
customers of SSU during the pendency of the appeal and remand
proceedings to avoid the imposition of the remand remedy on the new
customers.

Sugarmill Woods, in its brief, states that the GTE decigion
confirms the propriety of making refunds to the customers who
overpaid for service. Sugarmill Woods states that the GTE decision
supports its position throughout the remand proceedings: ‘"since
money changed hands under the termg of an erronecus judgment of the
Commission, restitution to the parties who lost funds under the
termg of the order is necessary. Here, this means that the parties
who overpaid are entitled to refunds." Sugarmill Woods cites to
Sheriff of Alachua County v, Hardie, 433 So. 2d 15 (Fla. 1lat DCA
1983} and Mann v, Thompgon, 118 So. 2d 112 (Fla. 1st DCA 1960) to
gtate that parties must be restored to their original positions
before the entry of the erronecus judgment.
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Citrus County has adopted Sugarmill Woods' brief and has made
additional arguments in support of requiring refunds and against
allowing surcharges. On refunds, it appears that Citrus County's
argumentg are that SSU should have allowed the automatic stay to
remain in effect pending appeal and there is nothing in the GTE
decision to suggest a basis for the Commission reversing its
decigion to compel refunds.

Staff's recommendation on whether refunds and/or surcharges
are appropriate ig closely intertwined. It is Staff's opinion that
the two subissues are contingent wupon each other. If the
Commission believes that a refund is not required, then the
customers that paid less under the uniform rate structure should
not be surcharged. The reverge is also true.

As supported by the GTE decision, Staff believes there are
several concerns that must be addressed in determining whether
refunds are appropriate. GTE Florida, In¢. v, Clark stands for the
principle that "utility ratemaking is a matter of fairness. Equity
requires that both ratepayers and utilities be treated in a similar

manner." GTE at S102. In attempting to apply the principle of
fairness to the instant case, the Commission hasgs to: recognize

that the change in S8SU's rate structure to a modified stand alone
rate structure results in a lower rate for the customers that paid
"too much" with uniform rates; recognize that a modified stand
alone rate structure results in a higher rate for customers that
paid "too little" with uniform rates; and recognize that SSU's
revenue requirement was affirmed on appeal and cannot change.
Accordingly, consistent with the GTE decision and the principles of
fairness and equity, the Commiggion has two irreconcilable
objectives: to protect customers from overpayment and to allow the
utility the opportunity to earn a fair rate of return.
Interestingly enough, the concept of fairness and equity is
addressed in the Citrus County decigion: "[tlhe rate of return
'cannot be set so low as to confiscate the property of the utility,
nor can it be made 80 high as to provide greater than a reasonable
rate of return, thereby prejudicing the consumer.'" United
Telephone Co. v. Mayo, 345 So. 2d 648, 651 (Fla. 1977). Id.

This discussion will beg the question: how should "fairnegsg"
and "equity" be defined? GTE defines equity by stating what is

required -- that both ratepayers and utilities be treated in a
gimilar manner. While the court does not attempt to define
fairness, the two words are used interchangeably. Websater's
Dictionary defines equity as "equal, fair." Equitable is defined
ag "dealing fairly and equally with all concerned." Similarly,

Webster's states that fair "suggests equal treatment for all
concerned.”" (emphasis added).
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The decision on what was fair and equitable in GTE was much
simpler -- there were only two interests to balance. The Court wasg
not faced with the issue of whether one group of customers should
provide the revenue for a refund for another group of customers.
Staff believes that this ig a very important point because in the
instant case, "fairness" has to be determined from three
perspectives: the wutility's and the two different groups of
cugtomers.

Here, the Commisgion needs to understand a major point from
the onset. If the Commission believes that fairness and equity
means that you make everyone equal from a pure monetary sense, then
a refund and surcharge is the method by which that type of fairness
is achieved. In order to retain its revenue reguirement, the
utility would be allowed to backbill, so that customers who had
originally paid too little for receiving service ultimately do pay
their fair and appropriate share for such service. Correlatively,
the utility would remit refunds to those customers who had
originally paid a disproportionate share for their service. Should
the Commisgion decide to define fairness and equity in such a
manner, then the Commission must make certain findings, for
example, that the two factual situations in the two cases are
similar enough to support implementation of a surcharge for the
purpose of achieving the Commission's definition of "fairness" to
both the utility and the group of customers receiving a refund.
The order would have to contain all of the necessary quotes from
the GTE decision regarding fairness and equity. The Commission
should also find that the second group of customers "can be
subjected to the unexpected charges" as stated in GTE, that the
implementation of the surcharge does not constitute retroactive
ratemaking, and finally, that SSU's request to vacate the sgtay did
not constitute a waiver to collect the surcharge.

However, Staff believes that there are two problems with that
approach. First, Staff does not believe that fairness and equity
necessarily mean that entities or persons are made whole from a
purely monetary standpoint. Second, there is a totally different
group of customers to consider here. In Staff's opinion, the GTE
court defined equity very broadly: "Equity requires that both
ratepayers and utilities be treated in a gimilar manner."
(emphasis added). GTE at 8S102. In focusing on the entire
principle of "fairness," it is important to remember that there
were both winners and losers under the uniform rate structure;
therefore, basing a decision on the impact of only a portion of the
utility's customer base is improper. From a policy standpoint and
now confirmed by law, the Commission must make its decisions after
considering the impact on all customers and the utility. GTE at
5102.
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The theme of SSU's brief is that regardless of the decigion
the Commission makes on remand, that decision must be revenue
neutral to S8S8U. Accordingly, S8U requests that the Commission
either provide a combination of refunds and equivalent surcharges
or deny refunds completely and move to a different rate structure
prospectively. In gupport of its request SSU argues that: the GTE
decigion governs this proceeding and the outcome of the two cases
should be identical; and a surcharge imposed after appellate review
to recoup undercollection by virtue of an erronecus order does not
constitute retroactive ratemaking.

The only argument on this point that Sugarmill Woods makes in
its brief is that SSU had rates in effect that would have allowed
SSU to recover itsg full revenue reguirement. Sugarmill Woods
distinguishes the GTE decision by stating that in GTE's case, the
utility did not request a stay, whereas SSU had a stay and chose to
vacate it. In sum, Sugarmill Woods states that if the Commission
believes that SSU has not waived its right to seek surcharges, then
gpecial counsel should be appointed to repregent the customers to
be surcharged. Citrus County adopts Sugarmill Woods' brief on the
surcharge discussion and further states that the customers
temporarily advantaged by uniform rates were not aware of the
advantage and therefore, are now not aware of the potential rate
gsurcharges. Citrus County argues that there is nothing in the GTE
decision to suggest a basis for the Commigsion reversing its
decision to compel refunds.

In Staff's August 31, 1995 recommendation on remand (primary
recommendation in issue 5), Staff discussed the various scenarios
in addressing the "refund igsue." In one of the scenarios, Staff
discussed the possibility of requiring a refund while allowing the
utility to backbill. Although it was discussed, Staff did not make
that recommendation because the case law at the time supported the
notion that backbilling for this type of situation would violate
the prohibition against retroactive ratemaking. However, the GTE
decision appears to dismiss that notion. On retroactive
ratemaking, the Court states:

We also reject the contention that GTE's
requested surcharge constitutes retroactive
ratemaking. This is not a case where a new
rate is requested and then applied
retroactively. The surcharge we sanction is
implemented to allow GTE to recover costs
already expended that should have been
lawfully recoverable in the PSC's first order.
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GTE at S102., The Court goes on to state:

If the customers can benefit in a refund
situation, fairness dictates that a surcharge
ig proper in this situation. We cannot accept
the contention that customers will now be
subjected to unexpected charges. The Office
of Public Counsel has represented the citizen
ratepayers at every step of this procedure.
We find that a surcharge for recovery of cogts
expended is not retroactive ratemaking any
more go than an order directing a refund would
be.

GTE at 8102.

As noted earlier, the revenue requirement in this case was not
specifically in dispute, but rather the zrevenue recovery
methodology. A refund at this stage without appropriate recovery
for the revenue shortfall will force the utility to give up
revenues to which the Commission has determined the utility is
entitled, thereby taking from the utility the opportunity to earn
a fair rate of return. This kind of an effect on the utility's
revenue requirement would be contrary to law because the Court has
affirmed the Commission's decision on the utility's revenue
requirement. Points of law adjudicated by appeal become the "law
of the case" and those points are "no longer open for discussion or
consideration in subsequent proceedings." Strazzulla v, Hendrich,
177 So. 2d 1, 2, 3 (Fla. 1%65). See algo, Barry Hinnant, Inc. v,
Spottswood, 481 So. 2d 80 (Fla. 1st DCA 1986).

The intervenors have stated in various stages of the remand
proceeding and in their briefs that one of the reasons a refund is
appropriate is because SSU assumed a risk by requesting a vacation
of the automatic stay and by implementing the uniform rate. 1In
fact, in its order on remand, the Commiggion agreed with this
analysis:

Upon reviewing the Ilanguage from the Order
Vacating the Stay and the transcripts from the
Agenda Conference in which we voted on the
utility's Motion to Vacate the Stay, we find
that the wutility accepted the risk of
implementing the rates. It is clear that we
recognized the need to secure the revenue
increase both as a condition of wvacating the
stay and to insure funding of refunds in the
event refunds were required. Having
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eatabligshed a refund conditicn for those
revenues, we can order a refund without
violating retroactive ratemaking concepts.

United Telephone Company v. Mann, 403 So. 2d
962 (Fla. 1981).

Order No. PSC-95-1292-FOF-WS at 7. The GTE decigion rejects the
notion that failure to request a stay constitutes a waiver to seek
recovery of an overcharge. On this point, the Court states that
"[tlhe rule providing for stays does not indicate that a stay is a
prerequisite to the recovery of an overcharge or the imposition of
a surcharge. The rule says nothing about a waiver, and the failure
to request a stay is not, under these circumstances, dispositive."
GTE at S102. Logically, SSU's request to have the automatic stay
lifted should not constitute a waiver and is not dispositive.

Staff believes that GTE is indeed controlling in this
proceeding, not for the surcharge concept, but rather, for the
principle of "fairness." For SSU, Staff believes that allowing the
imposition of a surcharge is not appropriate. 8SU's request is
also contrary to the Commigsion's practice of not permitting the
administrative costs of a refund to be borne by the ratepayers.
See, for example, the s8tandard 1language used in rate case
proceeding orders where the Commission states: "in no ingtance
should the maintenance and administrative cogts associated with the
refund be borne by the customers. These costs are the
respongibility of, and should be borne by, the utility.” Orders
Nos. PSC-95-1605-FOF-5U, PSC-94-0245-FOF-WS and PSC-95-0474-FOF-WU.

Staff believes that there are two main distinctions in the two
cases to support Staff's recommendation on this point. First,
GTE's request for a rate increase was completely denied; in fact,
GTE was ordered to reduce revenues. Second, the GTE decision only

involved making a determination of T"fairness" from two
perspectives: the utility's and the general body of ratepayers'
(rate increase versus no rate increase). Upon reviewing the GTE

decision, the briefs filed by the parties, and previous
recommendations, Staff believes that the utility and the customers
could be treated in a "similar" manner by the Commisgion choosing
to allow SSU to apply the modified stand alone rate structure
prospectively and not ordering a refund. Under this approach the
customers that paid more with the uniform rate will not get a
refund but will get a prospective rate reduction. No gurcharge is
thus necessary or appropriate. In terms of fairness and equity,
the customers who paid "too much” will have a prospective rate
reduction and the utility maintains its revenue requirement.
Accordingly, Staff recommends that the Commission not require a
refund or surcharge.

- 19 -
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ISSUE 6: In addition to the decisions made herein, should the
Commigsion reaffirm and incorporate the other decisions made in
Order No. PSC-95-1292-FOF-WS and at the February 20, 1996 Agenda
Conference, in the order memorializing the Commission's decision
herein?

RECOMMENDATION : Yes. The decisiong made by the Commission
outlined below in the Staff Analysis should be reaffirmed and
incorporated into the Commission's order. (JABER, WILLIS, CHASE,
RENDELL)

STAFF ANALYSIS: As stated earlier, by Order No. PSC-96-0406-FQOF-
WS, the Commission reconsidered its entire remand decision on its
own motion. The decision on remand, Order No. PSC-95-1292-FQOF-WS,
in part required SSU to implement a modified stand alone rate
gtructure and to make refunds. However, that Order also
memorialized other decisions made by the Commission. Because the
Commission chose to reconsider itg entire decision on remand, Staff
believes that to the extent that other portions of Order No. PSC-
95-1292-FOF-WS are not specifically addressed in the other issues
of this recommendation, the findings made in that Order must be
reaffirmed and incorporated into the order resulting from the
Commission's decision herein. Additionally, other decisions made
at the February 20, 1996 Agenda Conference mugt also be reaffirmed
and memorialized because the order confirming the Commiggion's vote
on that day was never issued. For purposes of information, none of
the points raised in this issue were addressed in any of the briefs
filed by the parties because these points were not the focus of the
reconsideration,

Refund Qf Interim

In the Joint Petition of Sugarmill Woods, et al, filed on
August 28, 1995, Petitioners requested a refund of the interim
rates to the extent that they are greater than the final gtand-
alone rates. The argument in the Petition was that since interim
rates were calculated by adding a common dollar amount to the then-
current rates of each service area, the interim rates were partly
uniform and calculated by combining thege sgervice areas for
ratemaking purposes without a finding of functional relatedness.
The Commission decided that a further refund of interim rates was
not appropriate. In making its decision, the Commigsion recognized
that the interim rates approved in thig docket were indeed
calculated by adding a common dollar amount to the then-existing
base facility and gallonage charges. However, the Commission found
this did not result in uniform interim rates, but only a "uniform"
increase applied to the existing rates. The Commission further
recognized that a refund of the interim increase wag required by
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Orders Nos. PSC-93-0423-FOF-WS and PSC-93-1598-FOF-WS. The refund
was necegsary after the interim revenue requirements were
recalculated using the same data used to establish final rates.
This recalculation resulted in overages of interim revenues of
4.69% for water and 1.65% for wastewater. The same method used to
calculate the interim increase was used to accomplish this refund.
Thus, the interim base facility and gallonage charges were reduced
by a flat dollar amount, and refunds were made based on the re-
calculated interim rates. Finally, the Commission recognized that
the parties did not appeal the orders on interim, and never took
igsue with the interim revenue requirement or the interim rate
gtructure,

Intervention Petitions

On November 27, 1985, Putnam County filed a Petition to
Intervene, wherein it asserted that it is entitled to participate
in these proceedings because the substantial interests of a "great
many of itg citizens will be affected by the outcome of the
proceeding and the final decision of the Commission," and it is a
customer of SSU and will be directly impacted by the ultimate
decision made by the Commission. At the February 20, 1996 Agenda
Conference, the Commission denied Putnam County's Petition to
Intervene, dgtating that pursuant to Rule 25-22.039, Florida
Administrative Code, Putnam County's petition was not timely filed.

On January 22, 1996, Keystone Heights filed a Petition to
Intervene, wherein it also asserted that "a great many of its
citizens will be affected by the outcome of these proceedings and
the final decigion of the Commission, including any appeals of such
decision, concerning Southern's rate sgtructure." Like Putnam
County, Keystone Heights further asserted that it is a customer of
S5U and will be directly impacted by the ultimate decision made by
the Commisgsion.

Keystone Heights, in recognizing that this rate case has
already proceeded to final hearlng, further alleged that the recent
decision by the Commisgion to impose a modified stand alone rate
structure raises new issues that will have financial impacts on the
City of Keystone Heights (both the city and the residents--
customera of 88U}, The Commission denied Keystone Heights'
Petition to Intervene for the following reasons: 1) Keystone
Heights (as well as Putnam County) received notice in Docket No.
920199-WS and were afforded all opportunities to participate in the
proceeding; 2) the main isgue on appeal has always been rate
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gstructure; therefore, Keystone Heights' argument that new issues
have been raised is without merit; and 3) Keystone Heights'
petition was not timely filed pursuant to Rule 25-22.039, Florida
Administrative Code.

Rate Structure and Final Rates

In deciding against recopening the record as a matter of
policy, the Commission chose to review the evidence present in
Docket No. 920199-WS to select an alternative rate gtructure for
SSU. ©Upon reviewing the Court's opinion in Citrug County, the
mandate, and the evidence presented in the record, the Commission
found that a modified stand alone rate sgtructure, with the
modifications discussed below, is appropriate and results in rates
that are just, fair, and reasonable in accordance with Section
367.081(2) (a), Florida Statutes. The Commission stated that:

this rate structure maintains the basic
financial integrity of each service area as
expressed in rates, while at the same time,
recognizes that the utility has consolidated
various administrative operations to achieve
efficienciea. It also addresses the issues of
conservation, rate continuity and rate shock
protection.

Order No. PSC-95-1292-FOF-WS at 5. 1In its original filing, the
utility requested rates developed on a modified stand alone basis.
According to the utility's proposal and its testimony, individual
gystem revenue reqguirements should be calculated as the starting
point in developing rates. The utility's proposal included systems
that were previously combined for ratemaking purposes in Lake,
Marion, Putnam, and Seminole Counties. Also under the utility's
propeosal, dollar caps would be implemented on the water and
wastewater bills, assuming the usage of 10,000 gallons per month of
water, and residential wastewater usage capped at 10,000 gallons
per month. The utility's target for water was $52.00 and $65.00
for wastewater, resulting in a combined bill for water and
wagtewater gervice of $117.00. Finally, the utility's proposal
supported recovering revenue deficiencies £from both water and
wastewater customers through an across the board increase over the
then-current stand alone rates.

The rate structure approved by the Commission in Order No.
PSC-95-1292-FOF-WS contains two modifications to the utility's
proposal. Firast, the Commission incorporated a residential
wastewater gallonage cap of 6,000 gallons for all systems. The
Commigsion previously approved the 6,000 gallons residential
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wastewater cap in Order No. PSC-93-0423-FOF-WS and that finding was
not at issue in the appeal. In Order No. PSC-93-0423-FOF-WS, the
Commission recognized that the consolidated factor analysis based
on company data (Exhibit 39), as well as customer testimony,
indicated that a 6,000 gallon residential wastewater cap would
encompass the average usage of most of the utility's customers, as
well ag mitigate rate shock by providing residential customers with
a lower maximum wastewater bill. The Commission's second
modification 1is based on its rejection of the portion of the
utility's proposal which supported recovering revenue deficiencies
as a result of its proposed benchmarks from both water and
wastewater customers through an acrossg the board increase over
stand alone rates. The Commission disagreed with the utility's
proposal in that regard. The approved rate structure differs from
the utility's proposal in that there is no cross subsidization
between water and wastewater gystems. Revenue requirements were
developed initially on a stand alone basis. Accordingly, the
Commigsion found that any water deficiencies should be recovered
from water customers and any wastewater deficiencies should be
recovered from wastewater cugtomers.

Consistent with the decision to implement a modified stand
alone rate structure, the Commission ordered SS8U to calculate rates
based on the modified stand alone rate structure and unbundle all
existing uniform rates. As stated earlier, that requirement of
Order No. PS8C-95-1292-FOF-WS was never implemented wuntil the
utility implemented its new interim rate. However, for purposes of
this recommendation, in the event the Commission does order a
refund, the Commission should reaffirm its decision that rates be
developed based on a water benchmark of $52.00 at 10,000 gallons
per month of consumption and a wastewater benchmark of $65.00
capped at 6,000 gallons per month for residential usage, resulting
in a combined bill $117.00.

1-Tngch Water Meters

In its Motion for Reconsideration of Order No., PSC-95-1292-
FOF-WS, the utility asserts that the Commission raised and resolved

an issue that was never at issue on appeal -- that being the
appropriatenegss of the 1-inch meter base facility charge (BFQC)
rategs for Pine Ridge and Sugarmill Woods water customers. As

discussed in Order No. PS(C-95-1292-FOF-WS, water customers on 1-
inch meters comprigse approximately 85% and 89% of the Pine Ridge
and Sugarmill Woods residential customers, respectively. In Order
No. PSC-95-1292-FOF-WS, the Commission ordered that the 1-inch
meter BFC rates for these customers be reduced to the 5/8 x 3/4
inch BFC rates under the approved modified stand-alone rate
structure., The Commission's decision to require the reduction of
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the 1-inch meter BFC water rate to the 5/8 x 3/4 incq BFC rate for
the Pine Ridge and Sugarmill Woods service areas was in error. The
Commission granted the utility's motion for reconsideration in this
regard.

The Commission recognized that there was never an igsue
identified in the rate case as to whether these customers should be
charged the BFC rate of the 5/8 x 3/4 inch meter. Further, there
was no discussion of this matter in the Final Order and no finding
made by the Commission to place the 1l-inch BFC at issue for these
gservice areas. This matter was raised by Pine Ridge customers at
the final hearing in Docket No. 920199-WS and a late-filed exhibit
was requested by the Commission indicating the percentage of
residential water customers with 1-inch meters at Pine Ridge and
Sugarmill Woods. (TR 650, 653, 662, 670-1, 663, 1838, EXH 126)
The Staff recommendation in this docket dated February 3, 1993,
contains a discussion of this matter; however, there was no
identified issue and no Commission vote on the appropriateness of
the 1-inch meter BFC water rates for these two service areas.
Therefore, these customers have been paying the 1 inch BFC rates
under the uniform rate gtructure. Finally, the billing
determinants that were used to calculate rates referred to in Order
No. PSC-95-1292-FOF-WS were based on the 1-inch BFC being
applicable to these two service areas. Therefore, the utility wag
correct that a reduction in the BFC rates results in a revenue

deficiency on an annual bagis and would increase S8SU's refund
liability.
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ISSUE 7: If the Commission determines that refunds and/or
surcharges are appropriate, how should the refunds and/or
surcharges be calculated, what period of time should the refunds
and/or surcharges cover and how long should the utility be
permitted to complete the refunds and/or surcharges?

RECOMMENDATION: If the Commission orders that refunds and/or
surcharges are appropriate, SSU should submit within 14 days of the
date of the Agenda Conference, the information as detailed below
for the purposes of verification. The refunds and/or surcharges
should cover the period between the initial effective date of the
uniform rate up to and including the date the interim rates in
Docket No. 950495-WS were implemented. Consistent with the GTE
decision, customers not receiving service during this time period
should not receive a refund nor be surcharged. Any refunds should
be made with interest pursuant to Rule 25-30.360, Florida
Administrative Code, and any surcharges should be assessed with the
appropriate amount of interest. Refunds should be made as a credit
to the customers' bills. SSU should be required to file refund
reports pursuant to Rule 25-30.360(7), Florida Administrative Code.
88U should apply any unclaimed refunds as contributions in aid of
congtruction (CIAC) for the respective plants, pursuant to Rule 25-
30.360(8), Florida Administrative Code. (Jaber, Rendell)

TAFF YSI In the event the Commission finds it appropriate
to order a refund and/or a surcharge, the Commission must establish
the methodology to be used, the appropriate time period, and
whether interest is appropriate.

Refund and Surcharge Methodology

To determine the refund and/or surcharge for these customers,
the revenue requirement allocated to the individual plants under
the statewide rate should be calculated, less miscellaneous service

revenues. This amount should then be compared to the revenue
requirement allocated to the individual plants under the modified
stand-alone rates, less miscellaneous service revenues. The

resulting percentage difference would then be applied to the
gservice revenueg collected from each customer of those plants,

during the time the refund and/or surcharge is ordered. That
regsult would be the refund and/or surcharge due to the water and
wastewater customers. Refunds should be made as a credit to the

customers' bills. As stated earlier, in its brief, SS8U suggests
that the Commission limit the offsetting effects of refunds and
surcharges to those persons who were in fact customers of SSU
during the pendency of the appeal and remand proceedings. In the
GTE decisgion, the court found that "no customer should be subiected
to a surcharge unless that customer received GTE services during
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the disputed period of time." GTE at S101. Congistent with the GTE
decision, Staff recommends that SSU customers not receiving service
during the period of time uniform rates were in effect should not
receive a refund nor be surcharged.

Refund and Surcharge Period

The Court has determined that uniform rates should not have
been implemented for any period of time in this docket because the
finding that SSU's facilities and land were functionally related
wag not made. The utility implemented the final rates in
September, 1993. Therefore, the utility should determine the
refunds and/or surcharge for the entire period, from the time the
uniform rate was implemented until the interim rates in Docket No.
950495-WS were implemented. The wutility should submit the
completed calculations of the refund and surcharge amounts within
14 days of the date of the Agenda Conference.

Interest

In its brief on this point, SSU argues that the Commission has
the discretion to order refunds without interest. In support, SSU
cites to its motion for reconsideration which refers to Rule 25-
30.360, Florida Administrative Code. SSU asserts that when the
Commission requires a utility to pay interest on refunds, such
action is based on the notion that the utility had the use of
"excess" customer funds. SSU asserts that in this instance,
neither the Commission nor any other party has ever claimed or
demonstrated that 8SU has collected more revenues than was
authorized in the 1993 Final Order. Alternatively, SSU argues that
the Commission could allow refunds with interest to some customers
and add an offsetting surcharge in the amount of that interest to
others. SSU argues that requiring interest without recoupment
would impair its revenue requirement.

According to Section 367.081(6), Florida Statutes, the
Commission "shall direct the utility to refund with interest at a
fair rate to be determined by the commission...." Rule 25-
30.360(1), Florida Administrative Code, states that "all refunds
ordered by the Commission shall be made in accordance with the

provisions of this Rule, unless otherwise ordered by the
Commission." {emphasis added)}.

The interest requirement recognizes the time value of money
and the time value of the refund monies should be recognized and

passed to the customers along with the refund. This is

longstanding Commission practice. See, Order No. 20474, issued

December 20, 1988, in Docket No. 880606-WS: In re; Complaint by
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Kelly Tractor Co. Inc. against Meadowbrook Utility Sygtems, Ing.
regarding refund for overpayments in Palm Beach County. In that

proceeding, the Commigsion after reviewing a request similar to
SSU's stated:

Rule 25-30.360, Florida Administrative Code,
the Commisgion's rule on refundg for water and
sewer utilities containg a provision regarding
interest. It is the Commission's policy to
require refundg with interest in recognition
of the time value of the customer's money when
it was in the utility's hands.

Order No. 20474 at 3. In consideration of the foregoing, the
Commigsion in its order on remand required SSU to make refunds with
interest. The only principle that GTE would dictate be used here
is fairness. If the Commission orders that interest be added to
the refund amount, fairness would require that an appropriate
amount be added to the surcharge amount. If the Commisgion
requires a refund and/or surcharge, Staff recommends that such
refund and/or surcharge be made with interest. Pursuant to Section
367.081(6), Florida Statutes, the Commission has determined how
interest on refunds should be calculated. Rule 25-30.360{4) (a),
Florida Administrative Code provides that:

In the case of refunds which the Commission
orders to be made with interest, the average
monthly interest rate until refund is posted
to the customer's account shall be based on
the 30 day commercial paper rate £for high
grade, unsecured noted sold through dealers by
major corporation in multiples of $1,000 as
reqularly published in the Wall Street
Journal.

Rule 25-30.360(4) (b), Florida Administrative Code, provides that
the average monthly interest rate shall be calculated for each
month of the refund period. Staff believes this same methodology
gshould be followed for surcharges.

Length of Time for Making Refund nd/or
Collecting Surcharges

SSU requests that any ordered refunds and corresponding
surchargeg be implemented over a four-year period to mitigate the
rate and financial impacts of the remedy prescribed by the

Commigsion. In staff's original recommendation on remand (Issue
6), staff offered an analysis concerning the possible financial
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burden of a refund in the magnitude of $5 to $% million. Based on
the possible effects of weakening SSU's liquidity and interest
coverage ratio, Staff recommended that the utility should make the
refunds over the same time period that the revenues were collected.
However, the Commission found that the refunds should be made
within 90 days of the date of Order No. PSC-95-1292-FOF-WS. The
Commission further stated that if the utility believed that it
could not complete the refunds in this time period that "the
utility may petition for an extension of time." Order No. PSC-95-
1292-FOF-WS at 8.

While the Commission found that 8SU should make the refunds
within 90 days, it would be unreasonable to assume that the
affected customers could afford payment of the surcharge within the
same time period. To continue with the principle of "fairness,"
S8U should collect the surcharge and make the refunds over the same
time period that the uniform rates were in effect. Rule 25-
30.360(2), Florida Administrative Code, indicates that "[r]efunds
must be made within 90 days of the Commission's order unless a
different time frame is prescribed by the Commission." {emphasgis
added). Due to the extraordinary circumstances in thig case, staff
believes that a different time frame is warranted.

SSU should be required to file refund reports pursuant to Rule
25-30.360(7), Florida Adminigtrative Code. 8SU should apply any
unclaimed refunds as contributions in aid of construction (CIAC)
for the respective plants, pursuant to Rule 25-30.360(8), Florida
Adminigtrative Code,




DOCKET NO. 920199 -WS
May 30, 1996

ISSUE 8: Should Docket No. 9201%29-WS be cloged?

RECOMMENDATION: Yes, the docket should be closed. However, if the
Commission determines that refunds and/or surcharges are
appropriate in Issue 5, the docket should be administratively
¢loged upon staff's verification that the utility has completed the
required refunds and/or collected the appropriate surcharges.,
Further, the wutility's bond can be released upon staff's
verification that the refund has been completed. (JABER, RENDELL)

STAFF ANALYSIS: If the Commission determines that no refund and/or
surcharge is appropriate, as recommended in Issue 4, then no
further action is required and the docket may be closged. However,
if the Commission determines that refunds and/or surcharges are
appropriate in Issue 5, the docket should be administratively
closed upon staff's verification that the utility has completed the
required refunds and/or collected the appropriate surcharges,
Further, the wutility's bond c¢an be released upon gtaff's
verification that the refund has been completed.




