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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Resolution 96-62 by Board of Flagler ) Docket No. 960898-WS
County Commissioners rescinding Florida )

Public Service Commission jurisdiction over) Filed: August 15, 1996
private water and wastewater utilitiesin )

Flagler County, Florida )

OBJECTION TO FLAGLER COUNTY
RESOLUTION 96-62

Palm Coast Utility Corporation (PCUC), files this its Objection to Flagler County Resolution
96-62, and states:

1. The purpose of this objection is to request an order of the Commission (FPSC) stating
that Flagler County Resolution 96-62 is ineffective and does not rescind the jurisdiction of the FPSC
over water and wastewater utilities in Flagler County.

2. The FPSC was delegated authority to regulate water and wastewater utilities in Flagler

» _.j(z)unty by the Legislature of the State of Florida, not by a county resolution. Flagler County does
" 1ot have the delegated authority to rescind by resolution the jurisdiction of the FPSC over water and
_,,‘w’-jastewater utilities in Flagler County. The only valid way the FPSC jurisdiction over water and
~ wastewater utilities in Flagler County may be rescinded is by action of the Legislature of the State

/ of Florida by amendment to Section 367.171(3), Florida Statutes, 1995.
3. Section 367.171(3), F.S., lists the counties in which the FPSC does not have

/ jurisdiction. Flagler County is not listed.

Cj ét,;b ﬂ 4. Flagler County was stricken from this list when the legislature adopted Chapter 80-99,

- Laws of Florida, which among other things amended Section 367.171(3) F.S. Section 367.171(1),

F.S., provides that a board of county commissioners of a county may remove that county from the
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FPSC’s jurisdiction as follows:

“A county, after 10 continuous years under the jurisdiction of the
commission, may by resolution or ordinance rescind any prior
resolution or ordinance imposing commission jurisdiction and thereby
exclude itself from the provisions of this chapter, . . . .” (Emphasis
supplied)

There is no prior resolution for Flagler County to rescind. There has been no delegation of authority
to Flagler County to rescind jurisdiction of the FPSC by resolution.

3. Flagler County did not pass a resolution placing Flagler County under FPSC
jurisdiction. Flagler County came under this Commission’s jurisdiction pursuant to statute on July
1, 1980.

4. By Order No. 9598 (copy of which is attached hereto as Appendix A), Docket No.
800583-WS, entered by the Commission on October 17, 1980, this Commission recognized that:
“pursuant to a 1980 amendment of Section 367.171(3), FS, the
Commission effective July 1, 1980 gained jurisdiction over those

“utilities” operating in Flagler County”. . .

5. The Supreme Court of Florida in the case of Orange City Water Company vs. Town

of Orange City, 188 So0.2d 306 (1966), held as follows:

“We hold that the resolution of the board of county commissioners
repealing its resolution adopting Ch. 367, Fla.Stat., F.S.A. was of no
legal effect and did not oust the jurisdiction of the Florida Public
Utilities Commission to regulate privately-owned water and sewer
systems in Volusia County. (Emphasis supplied)

6. The legislature then amended Section 367.171(1) so as to allow a county the authority
to “rescind” its prior resolution and transfer jurisdiction back to the county. The legislature delegated
authority to the counties to re-take jurisdiction only when the county was made subject to the FPSC’s

jurisdiction by resolution. No authority was delegated to the counties to take back jurisdiction when



the FPSC had acquired jurisdiction by statute.

7. Since jurisdiction was transferred from Flagler County to the FPSC by legislative act
(Chapter 80-99) and not by resolution or ordinance, there is no “prior” Flagler County resolution or
ordinance imposing FPSC jurisdiction. Flagler County does not have authority to rescind FPSC
jurisdiction. A statutory amendment by the Florida Legislature is required to transfer jurisdiction
back to Flagler County.

8. In Section 1 of Flagler County Resolution 96-62, there is reference made to a May 5,
1980 Resolution of the Board to subject PSC jurisdiction over water and wastewater utilities in
Flagler County. In fact, the only action taken by Flagler County on May 5, 1980 was to request its
legislative delegation to support legislation which would place the water and wastewater utilities in
Flagler County under the FPSC’s jurisdiction (a copy of the Minutes of the Board meeting of May
5, 1980 is attached hereto as Appendix B). This was accomplished by the enactment of Chapter 80-
99 which deleted Flagler County from the list of counties to which Chapter 367 would not apply.
There is no authority in Section 367.171 for Flagler County to repeal or rescind an act of the
legislature which placed Flagler County under the FPSC’s jurisdiction. There is only that authority
when the county comes under the FPSC’s jurisdiction pursuant to its resolution. There is no
authority in the case, such as here, where the county came under the jurisdiction pursuant to
legislative act.

9. The legislatively delegated authority and duty to regulate water and wastewater

utilities in Flagler County remains with the FPSC.



WHEREFORE, PCUC requests that the Commission enter its order ruling Flagler County
Resolution 96-62 has no legal effect and does not oust the jurisdiction of this Commission over water
and wastewater utilities in Flagler County.

DATED this _L‘d:y of August, 1996.

Respectfully submitted,

5 Jonitf (D2

B. Kenneth Gatlin, Esquire
Fla. Bar #0027966

Gatlin, Woods & Carlson
1709-D Mahan Drive
Tallahassee, Florida 32308
(904) 877-7191

Attorneys for Palm Coast Utility Corporation

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by
U.S. Mail to Mr. Albert Hadeed, County Attorney, 1200 East Moody Boulevard, #11, Bunnell,
Florida 32110-9764, on this Lﬁﬁay of August, 1996.

LAty B

B. Kenneth Gatlin
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In re: Palm Coast Utility Company, 8. KENNETH GATLIN

)} DOCKET NO. 800583-wWS
request for approval of test year. ) jouon pe 9598
o ) =2 .
)

ISSUED: 10-17-80

The following Commissioners. participated in the disposition
of this matter:

ROBERT T. MANN, Chairman
WILLIAM T, MAYO

JOSEPH P. CRESSE

GERALD L. GUNTER

JOHN R, MARKS, III

BY THE COMMISSION:

Palm Coast Utility Company (Palm Coast) is a "utility" as
defined by Section 367.021(3), Florida Statutes, and which operazes
in Flagler County, Florida. Pursuant to a 1980 amendment of
Section 367.171(3), Florida Statutes, the Commission, effective
July 1, 1980, gained jurisdiction over those "utilities" operating
in Flagler County.

Pursuant to Section 367,171(2), Florida Statutes (1980),
Palm Coast is required to register with the Commission within
30 days of the date that Flagler County becomes subject to
Commission jurisdiction. Subsection 367.171(2), Florida Statutes
(1980), provides that Palm Coast'"shall be entitled to receive a certificaze
for the area served by such utility on the day this chapter becames applicable o
it if, within 90 days, the utility will make application by filing
with this Commission" certain $pecified information. W®While Palm
Coast has not yet filed its certificate application pursuant to
this section, it has announced its intention to timely do so.

The instant docket was initiated upon Palm Coast's filing
of a petition for rate relief pursuant to Section 367.081l, Florida
Statutes, which provides the Commission's general authority for
fixing and changing water and sewer rates., Concurrently, Palm
Coast has requested that the rate application be consolidated
with the certificate application, when filed, in order to eliminate
the submission of documents that are common to each application,
For the reasons stated below, we believe that a separate rate appli-
cation is unnecessary under the circumstances and will dismiss the
same upon Palm Coast's filing of its certificate application
pursuant to Section 367,171, Florida Statutes,

A primary concern of Palm Coast's in desiring to file both
certificate and rate applications in this case is its desire to
be granted increased rates in conjunctian with its certification.
While we can appreciate Palm Coast's concern, the filing of a ra:e
application was unnecessary.

Section 367.171(2) (¢), Florida Statutes (1980), states that:

(¢) Before the commission issues a
certificate under paragraph (b), it shall
establish the amount of money prudently
invested in property of the utility which
property is used and useful in the public
service, shall establish other elements
of the rate base, and shall set and approve
rates pursuant to s, 367.081.

Pursuant to Section 367.081(2), Florida Statutes, the Commission

is to "fix rates which are just, reasonable, compensatory, and not
unfairly discriminatory". 1In setting such rates, the Commission
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is required to consider the value and quality of service, as well
as specified cost of service factors stated in the statute. We
have interpreted this statute as requiring us to raise the rates

in a recent Commission-initiated investigation. (See Docket 7%0029-W
Investigation of rates charged by Holiday Lakes Water System, Inc.,
for water service in Pasco County, Florida. Order No. 9536
entered on September 15, 1980.) Of course, if it is necessary
that existing rates be lowered in order to make them just, reason-
able, compensatory, and not unfairly discriminatory, we will do sc.
The bottom line is that this Commission, pursuant to statute and
the case law, will grant gross revenues and rates designed to give
the utility an opportunity to earn a fair return on its investment
in property used and useful in the public service. An exception
is that in the absence of some showing that the service to the
public will suffer, the Commission may, at the utility's request,
allow the charging of rates that will not produce a fair return.
Utilities Operating Co. v, King, 143 So.2d4 854 (Fla. 1962).

In summary, utilities seeking certification pursuant to
Section 367.171(2), Florida-Statutes (1980), will have their rates
set pursuant to Section 367.081, Florida Statutes, and will be
required to submit the Minimum Filing Requirements prescribed by
that section and Rule 25-10.176, Florida Administrative Code.
Additionally, concurrent applications for rate increases, pursuant
to Section 367.081, Florida Statutes, are unnecessary.

Accordingly,fit is therefore,

ORDERED by the Florida Public Service Commission that, upon
Palm Coast Utility Company's filing of its certification applica-
tion, the rate application in this docket will be dismissed and
the filing fee returned.

By Order of the Florida Public Service Commission) this 17th
day of Ocotober 1980,

(S EAL)

~ Steve TTibble
MBT COMMISSION CLERK



NO. 802 P.273

’ RUG, . 1999 511070 I

gnofficial Transcript
May 5, 1980 - Meeting of the Board of County Commissionefs

Franchised Sewer & Water Utilities - (Agenda Item)

Noah NcKinnon, Board Attorney
The last thing that I have to talk with you jabout is the

sunset law which will cause the expiration df PSC authority
to regulate public utilities will occur on July 1st and there
are many bills that are before the legislature and amendments
to the bill which will re-enact the PSC regulation of water
and sewer facilities within counties. Some |of these bills
may offer advantages to small counties in that it may enable
them to use PSC staff, accountants and experts in making rate
studies. What I would suggest to you is that perhaps we
should write a letter to our delegation asking them to
support legislation that would allow our citizens to benefit
from utilization of PSC rate experts and accountants thereby
saving us many thousands of dollars and thaj the enacting

legislation accomplish this purpose.
commissioner (Unknown): I’'m in favor of it,i

Commisaioner Durrance: l
I am too You know we tried to get them to do that before and

they didn‘t. You know they didn‘t want to mess with it but
now we can ask them.

Noah McoRinnon, Board attorney:

Why don‘t you make a motion that I write such a letter and
Ir]11 take care of 1it, {

commissioner Durrance: You need that as a mption?

Noah McKinnon, Board Attorney: Yes.
commissioner Durrance: I make a motion.
Commissioner 8teflik, (Chairman):

Yes, it sounds all right to me if we can get| [Senator] Dunn
and [Representative] Upchurch to call it up.
Commissioner (Unknown): I so move.
Commissioner Johnston: Second.

commissioner Steflik (Chairman): All in favoy say YAye."

commissioners: "Aye."

APPENDIX B
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TVE BOARD YU DECLAREL THT CROSSING AS CUSLIC AND HADE A #MOTION FOL TUT éOU&TY TU PAY THE MAINTINHANCE
1

COSTS. THERZ SLINC NO SECOND TO THIS tOTION, I7 0I1LD. KO ACTION TACLN ON THIS MATTER AT T(LS TINL.

cmicoa

QU ILOINC DEPARTHENT
HR. HUGEAT PELLICER, BUILDINC INSFEZCTOR, ADVISID THE RGARD THAT NE ww}s LIKE sonf TYPR Of DISCLAIMER

STATIMENT TWAT NE COULD STANY ACRO3S PUTLOTIRC IMIRMITS I¥SULD ON 1LOTS tim' MAYT RREN FILLED. BOARD
ATTORNEZY McKINNON ADVISTD THE GOARD THAT HC UAS COPIES OF A FUCKDME COMMT RULINC WHICH STATES THAT MOT
ONLY IS THT COUNTY RESPONSISLE BUT THE BUILDING INSTECTOR AS WELL FOR INSPECTIONS, UL STATEO [MAT MR vouLD
LIKE TO STEEK TUE RESTORSISLLITY FOR THE FATLURE OF T 10T FROY TUE COUNTY TU TWE OEVELOTER. WR.
HCKINNON READ A SAMPLT STATOMEINT TO THL BOARD, AFTDR SONE DISCUSSXOG,; COMPIISSTONER JOMNSTON MADE A
KOTION TQ ALLOW THE BUTLOING YRSCECTOR YO FLACE A STATENENT OF POLICY '-QN OUILDING PERMITS FOR ANY FILLED
LOT K THE COUNTY WHICH WOULP KEAD “THY DEVILOPER JUS CTNTIFIED, Y A:lwlﬂuﬂ) TLORIDA PROFESSIONAL
ENCINCER, TUAT THI1S JUILOING SITE LOCATED OF A FILLED LOT IS SUlTAal:S!TOR TUIS PROCOSED STRUCTURE. THE

3

OILDINC OCPARTMENT OF FLAGLEZK COUNTY HAS MADE ONLY A LINITED VISUAL iP‘SPECTION OF THE SURPACE Of THE SIT
i

AND HAS KOT INSPECTED THR SUGSOIL CONOTTIONS FOR BUILDING SUTTABILITY;™ COMHISSIONOK QURRANCS STCONDED

4
THE HOTIOK. &0 RAY VOTES CAST, MOTION CARRIDD, [
!
COUNTY ENGINEER .
OOARD ATTORNTY BicKINNOH KEAD THE PROPOSED ADVERTISEMEZNT fOR A COUNTY '}NCIN!F,R 10 THE BOARD. THE 80ARD

OISCUSSED WHERL TUE ADVEXTISINENT SHOULD B PRINTYD AKD DECIVED OF TRE JOURNAL OF THE FLORIDA ENCINCIRING

SACIETY AND TIAT THE RESTONSTS SHOULD SE RETURNED §Y JULY Jch.
f

FLO00 _FLAN :
MR, HUPSRT PELLICER ADVISED TVE BOARD TUAT RE fAD STEN IN CORTACT WITH MR. OAN CASTLE OF TWE NORTHEAST

FLOKTDA REGIONAL PLANWING COUNCIL CONCERNING THE £1000 PLAN MAFPS WIC"I §HOULD RAVE DEZEN CONPLETED FOS
P;AGLCK COUNTY. WE STATED TRAT TME COUNTY DOES NUT MAVE AN ESTADLISHZD ELTVATION. HE STATED TUAT KR.
CASTLE FAD ADVISED HIN THAT THZ FUNDS AAD TREVIOUSLY B3EN §IT ASIDE éOﬁ THIS SURVEY, BUT AV BEex (5o
UF AND THERE MAY BOT ST ANY FUNOS DURIMG 1981 OR EVEN 1532 POR TNIS-.! I SUGCELSTED TMAT THE COUNTY CORTACT
THEIR CONGRESSMIN. THE SCARD ASKEZD THE COONTY ATTURNEY IO WRITE A LFXTEK TO TUE VARIOUS CONGRESSHEN
AND ASF THEM VFAT HAD HAPPENED TO THE MONZY THAT WAD SLEN ALLOCATED TO 0O THE FLOGD PLAN SURVET OF fIACLER

COUNTT.,

WICKLINE BUTLDING .
BOARP ATTORNTY HcKINNON S4T0 TRAT HE BAD DRAFTID 4 LZTTER YO THE SCHOOL EGARD CORCFRNING TRE WICKLINT Ul

LD ING,

RE RZAD THE LITTVR TO THE WOARD WHICH REQUESTED TUAT THF SCROOL S0ARp CONVEY RIS PUILDING TO €ITKIR
FLAGLER COUNTY A FRAGLER OEACK SO THAT THE MTIDING COULD STILL BT USED 8¢ TIT COUNTY AND TR CITX.
TRE BOARD APYROVED THT DRAPT AND ASKED TRAT COPITS 8T SEXT TO ALL SCHOGL DOARD MOBERS, THE SCHOOL

SUPCRINTUNDENT, AKD MEMSERS OF THZ FLACLER BUACR CTTY CORTISION.

ERANCIILSED SEWER AND_WATER UTTLIITES : \
BOARD ATTORNGY MCKINYON ADYISED THE BOAKD TOAT IT FEELS TRAT A LUTTTX SHOULD 3E VRITTHN TO THE LIGISLATIVE
QELECATION ASKING THDY TO SUPPORT LEGISLATION T BRING FRARCHISED SEVKR ANO VATER UTILITIES TN THE COUNTY
UMD THE JURISPICTION OF TVG FLORIDA FUSLIC SERVICE COMISSION, CRROISSIONCR OURRANCE MADE A HOTION

TO ASK THE COUNTY ATTORNEY 10 HRITT SUCK 4 LETTER. COMMLISIONER JO[MSTON SECOROEDTHZ NOTION. €0 KAY

VOTES CAST. HOTION CARRIED,

ARCHITECT TUR_COURTIUSE ANDITION ! 1
AFTER SOME DISCUSSTIQN. THE lOnRD_ QMSE THC FOLLOWING ARCTITECTS TU INTERVIZW FOk & FROPORAL FOR Wﬂﬂm‘é

kN




