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L BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Resolution 96-62 by Board of Flagler ) 
County Commissioners rescinding Florida ) 
Public Service Commission jurisdiction over) 
private water and wastewater utilities in ) 

Docket No. 960898-WS 

Filed: August 15, 1996 

Flagler County. Florida 1 

OBJECTION TO FLAGLER COUNTY 
RESOLUTION 96-62 

Palm Coast Utility Corporation (PCUC), files this its Objection to Flagler County Resolution 

96-62, and states: 

1 .  The purpose of this objection is to request an order of the Commission (FPSC) stating 

that Flagler County Resolution 96-62 is ineffective and does not rescind the jurisdiction of the FPSC 

over water and wastewater utilities in Flagler County. 

2. The FPSC was delegated authority to regulate water and wastewater utilities in Flagler 

County by the Legislature of the State of Florida, not by a county resolution. Flagler County does 

fiat have the delegated authority to rescind by resolution the jurisdiction of the FPSC over water and 

. _  yastewater utilities in Flagler County. The only valid way the FPSC jurisdiction over water and 
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wastewater utilities in Flagler County may be rescinded is by action of the Legislature of the State 

J of Florida by amendment to Section 367.171(3), Florida Statutes, 1995. 

3. Section 367.171(3), F.S., lists the counties in which the FPSC does not have 

jurisdiction. Flagler County is not listed. 
/ -  

4. Flagler County was stricken from this list when the legislature adopted Chapter 80-99, 

Lgws of Florida, which among other things amended Section 367.17 l(3) F. S. Section 367.17 1 (l), 

F.S., provides that a board of county commissioners of a county may remove that county from the 
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FPSC’s jurisdiction as follows: 

“A county, aRer 10 continuous years under the jurisdiction of the 
commission, may by resolution or ordinance rescind any prior 
resolution or ordinance imposing commission jurisdiction and thereby 
exclude itself from the provisions of this chapter, , . , ,,’ (Emphasis 
supplied) 

There is no prior resolution for Flagler County to rescind. There has been no delegation of authority 

to Flagler County to rescind jurisdiction of the FPSC by resolution. 

3. Flagler County did not pass a resolution placing Flagler County under FPSC 

jurisdiction. Flagler County came under this Commission’s jurisdiction pursuant to statute on July 

1, 1980. 

4. By Order No. 9598 (copy of which is attached hereto as Appendix A), Docket No. 

8O0583-WS7 entered by the Commission on October 17, 1980, this Commission recognized that: 

“pursuant to a 1980 amendment of Section 367.171(3), FS, the 
Commission effective July 1, 1980 gained jurisdiction over those 
“utilities” operating in Flagler County”. . . 

5 .  The Supreme Court ofFlorida in the case of Orange Citv Water Company vs. Town 

of Orange City, 188 So.2d 306 (1966), held as follows: 

“We hold that the resolution of the board of county commissioners 
repealing its resolution adopting Ch. 367, Fla.Stat., F.S.A. was of no 
legal effect and did not oust the jurisdiction of the Florida Public 
Utilities Commission to regulate privately-owned water and sewer 
systems in Volusia County. (Emphasis supplied) 

6. The legislature then amended Section 367.171(1) so as to allow a county the authority 

to “rescind” its prior resolution and transfer jurisdiction back to the county. The legislature delegated 

authority to the counties to re-take jurisdiction only when the county was made subject to the FPSC’s 

jurisdiction by resolution. No authority was delegated to the counties to take back jurisdiction when 
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the FPSC had acquired jurisdiction by statute. 

7. Since jurisdiction was transferred from Flagler County to the FPSC by legislative act 

(Chapter 80-99) and not by resolution or ordinance, there is no “prior” Flagler County resolution or 

ordinance imposing FPSC jurisdiction. Flagler County does not have authority to rescind FPSC 

jurisdiction. A statutory amendment by the Florida Legislature is required to transfer jurisdiction 

back to Flagler County. 

8 .  In Section 1 of Flagler County Resolution 96-62, there is reference made to a May 5, 

1980 Resolution of the Board to subject PSC jurisdiction over water and wastewater utilities in 

Flagler County. In fact, the only action taken by Flagler County on May 5, 1980 was to request its 

legislative delegation to support legislation which would place the water and wastewater utilities in 

Flagler County under the FPSC’s jurisdiction (a copy of the Minutes of the Board meeting of May 

5, 1980 is attached hereto as Appendix B). This was accomplished by the enactment of Chapter 80- 

99 which deleted Flagler County from the list of counties to which Chapter 367 would not apply. 

There is no authority in Section 367.171 for Flagler County to repeal or rescind an act of the 

legislature which placed Flagler County under the FPSC’s jurisdiction. There is only that authority 

when the county comes under the FPSC’s jurisdiction pursuant to its resolution. There is no 

authority in the case, such as here, where the county came under the jurisdiction pursuant to 

legislative act. 

9. The legislatively delegated authority and duty to regulate water and wastewater 

utilities in Flagler County remains with the FPSC. 
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WHEREFORE, PCUC requests that the Commission enter its order ruling Flagler County 

Resolution 96-62 has no legal effect and does not oust the jurisdiction of this Commission over water 

and wastewater utilities in Flagler County. 

DATED this ,./G;y of August, 1996. 

Respecthlly submitted, 

B. Kenneth Gatlin, Esquire 
Fla. Bar #0027966 
Gatlin, Woods & Carlson 
1709-D Mahan Drive 
Tallahassee, Florida 32308 
(904) 877-7191 

Attorneys for Palm Coast Utility Corporation 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been hrnished by 
U.S. Mail to Mr. Albert Hadeed County Attorney, 1200 East Moody Boulevard, #11, Bunnell, 
Florida 32 1 10-9764, on this ,@?bay of August, 1996. 

B. Kenneth Gatlin 
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O C T  2 0  1980 B E F O F ~  THE FLORIDA PUBLIC SERVICE COMMISSION 

O'FICE OF I n  re: Palm Coast  U t i l i t y  Company, 1 DOCKET NO.  800583-ws  KENhrTHG4TL, I  
r eques t  f o r  approval  of t e s t  yea r .  N O ,  9 5 9 8  

) ISSUED: 1 0 - 1 7 - 8 0  

The fo l lowing  Commissioners p a r t i c i p a t e d  i n  t h e  d i s p o s i t i o n  
of t h i s  ma t t e r :  

ROBERT T .  M A N N ,  Chairman 
WILLIAM T .  EQYO 
JOSEPH P .  CRESSE 
GERALD L .  GUNTER 
J O H N  R .  MARKS, I11 

O R D E I !  

3 BY THE COMMISSION: 

Palm Coast  U t i l i t y  Company (Palm Coast)  i s  a " u t i l i t y "  a s  
def ined  by S e c t i o n  367 .021(3 ) ,  F l o r i d a  S t a t u t e s ,  and which o p e r a t e s  
i n  F l a g l e r  County, F l o r i d a ,  Pursuant  t o  a 1 9 8 0  amendment of 
Sec t ion  367.171(3)  , F l o r i d a  S t a t u t e s ,  t h e  Commission, e f f e c t i v e  
J u l y  1, 1 9 8 0 ,  ga ined  j u r i s d i c t i o n  over  t hose  " u t i l i t i e s "  o p e r a t i n s  
i n  F l a g l e r  County. 

Pursuant  t o  Sec t ion  3 6 7 . 1 7 1 ( 2 )  , F l o r i d a  S t a t u t e s  (1980) , 
Palm Coast  is r equ i r ed  t o  r e g i s t e r  w i t h  t h e  Commission w i t h i n  
30 days of t h e  d a t e  t h a t  F l a g l e r  County becomes s u b j e c t  t o  
Commission j u r i s d i c t i o n .  Subsec t ion  3 6 7 . 1 7 1 ( 2 ) ,  F l o r i d a  S t a t u t e s  
( 1 9 8 0 )  , provides  t h a t  Palm Coast  "shall be entit led t o  receive a cer+Afica:e 
for the area s e m d  by such .utili$y on..the day t h i s  chapter k m e s  applicable to  
it i f ,  w i t h i n  9 0  days , '  t h e ' u t i l i t y  w i l l  make a p p l i c a t i o n  by f i l i n g  
wi th  t h i s  Commission" c e r t a i n  i 'pec i f ied  in fo rma t ion .  While P a l ?  
Coast has  no t  y e t  f i l e d  i t s  c e r t i f i c a t e  a p p l i c a t i o n  pursuant  t o  
t h i s  s e c t i o n ,  it has announced i t s  i n t e n t i o n  t o  t ime ly  do s o .  

The i n s t a n t  docket  was i n i t i a t e d  upon Palm C o a s t ' s  f i l i n g  
of a p e t i t i o n  f o r  r . a t e  r e l i e f  pursuant  t o  Sec t ion  3 6 7 . 0 8 1 ,  F l o r i l a  
S t a t u t e s ,  which p rov ides  t h e  Commission's gene ra l  a u t h o r i t y  f o r  
f i x i n g  and changing water and sewer r a t e s ,  Concurren t ly ,  Palm 
Coast  has  r eques t ed  t h a t  t h e  r a t e  a p p l i c a t i o n  be conso l ida t ed  
wi th  t h e  c e r t i f i c a t e  a p p l i c a t i o n ,  when f i l e d ,  i n  o r d e r  t o  e l imina te  
t h e  submission of documents t h a t  a r e  common t o  each a p p l i c a t i o n ,  
For t h e  reasons  s t a t e d  below, we b e l i e v e  t h a t  a s e p a r a t e  r a t e  a p p l i -  
c a t i o n  is unnecessary under  t h e  c i rcumstances  and w i l l  d i smis s  the  
same upon Palm C o a s t ' s  f i l i n g  of i t s  c e r t i f i c a t e  a p p l i c a t i o n  
pursuant  t o  S e c t i o n  3 6 7 . 1 7 1 ,  F l o r i d a  S t a t u t e s .  

A primary concern of  Palm C o a s t ' s  i n  d e s i r i n g  t o  f i l e  both 
c e r t i f i c a t e  and r a t e  a p p l i c a t i o n s  i n  t h i s  ca se  i s  i t s  d e s i r e  t o  
be gran ted  i n c r e a s e d  r a t e s  i n  con junc t i sn  wi th  i t s  c e r t i f i c a t i o n .  
Whi l e  we can a p p r e c i a t e  Palm C o a s t ' s  concern ,  t h e  f i l i n g  of a r a t e  
a p p l i c a t i o n  was unnecessary.  

r 

Sect ion  3 6 7 . 1 7 1  ( 2 )  ( c )  , F l o r i d a  S t a t u t e s  ( 1 9 8 0 ) ,  s t a t e s  t h a t :  

( c )  Before t h e  commission i s s u e s  a 
c e r t  f i c a t e  under paragraph ( b )  , it s h a l l  

i n v e s t e d  i n  p rope r ty  of  t h e  u t i l i t y  which 
p rope r ty  i s  used and u s e f u l  i n  t h e  p u b l i c  
s e r v i c e ,  s h a l l  e s t a b l i s h  o t h e r  e lements  
of t h e  r a t e  base ,  and s h a l l  s e t  and approve 
r a t e s  pu r suan t  t o  s. 3 6 7 . 0 8 1 .  

e s t a  k l i s h  t h e  amount of money p ruden t ly  

Pursuant  t o  S e c t i o n  3 6 7 . 0 8 1 ( 2 ) ,  F l o r i d a  S t a t u t e s ,  t h e  Commission 
i s  t o  " f i x  r a t e s  which a r e  j u s t ,  r ea sonab le ,  compensatory,  and z o t  
u n f a i r l y  d i s c r i m i n a t o r y " .  I n  s e t t i n g  such r a t e s ,  t h e  Conmission 
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i s  r equ i r ed  t o  cons ide r  t he  va lue  and q u a l i t y  of s e r v i c e ,  a s  wei l  
a s  s p e c i f i e d  c o s t  of s e r v i c e  f a c t o r s  s t a t e d  i n  t h e  s t a t u t e .  We 
have i n t e r p r e t e d  t h i s  s t a t u t e  a s  r e q u i r i n g  u s  t o  r a i s e  the  r a t e s  
i n  a r e c e n t  Commission-ini t ia ted i n v e s t i g a t i o n .  (See Docket 7 9 0 0 2 3 - I v '  
I n v e s t i g a t i o n  of  r a t e s  charged by Holiday Lakes Water System, inc., 
f o r  water  service i n  Pasco County, F l o r i d a .  Order No, 9 5 3 6  
en te red  on September 15 ,  1 9 8 0 . )  Of c o u r s e ,  i f  it i s  necessary  
t h a t  e x i s t i n g  r a t e s  be lowered i n  o r d e r  t o  make them j u s t ,  reason-  
a b l e ,  compensatory, and no t  u n f a i r l y  d i s c r i m i n a t o r y ,  w e  w i l l  do s o .  
The bottom l i n e  is t h a t  t h i s  Commission, pursuant  t o  s t a t u t e  and 
t h e  c a s e  law, w i l l  g r a n t  g ross  revenues and r a t e s  designed t o  g ive  
t h e  u t i l i t y  an oppor tun i ty  t o  ea rn  a f a i r  r e t u r n  on i t s  investment 
i n  p rope r ty  used and u s e f u l  i n  t h e  p u b l i c  s e r v i c e .  An except ion 
is t h a t  i n  t h e  absence of some showing t h a t  t he  s e r v i c e  t o  the  
public w i l l  s u f f e r ,  t h e  Commission may, a t  t h e  u t i l i t y ' s  r e q u e s t ,  
a l l ow t h e  charg ing  of r a t e s  t h a t  w i l l  n o t  produce a f a i r  r e t u r n .  
U t i l i t i e s  Operat ing Co. v.  K inq ,  143 So.2d 854 ( F l a .  1962). 

I n  summary, u t i l i t i e s  seeking c e r t i f i c a t i o n  pursuant  t o  
Sec t ion  3 6 7 . 1 7 1  ( 2 ) ,  F1or ida ;Sta tu tes  ( 1 9 8 0 )  , w i l l  have t h e i r  r a t e s  
s e t  pursuant  t o  Sec t ion  3 6 7 . 0 8 1 ,  F l o r i d a  S t a t u t e s ,  and w i l l  be 
r e q u i r e d  t o  submit t h e  Minimum F i l i n g  Requirements p re sc r ibed  by 
t h a t  s e c t i o n  and Rule 25-10.176, F l o r i d a  Admin i s t r a t ive  Code. 
Add i t iona l ly ,  concurren t  a p p l i c a t i o n s  f o r  r a t e  i n c r e a s e s ,  pursuant  
t o  S e c t i o n  3 6 7 . 0 8 1 ,  F l o r i d a  S t a t u t e s ,  a r e  unnecessary .  

. - .  
Accordingly,  it is t h e r e f o r e ,  

ORDERED by t h e  F l o r i d a  Pub l i c  S e r v i c e  Commission t h a t ,  ugon 
Palm Coast  U t i l i t y  Company's f i l i n g  of i t s  c e r t i f i c a t i o n  app l i ca -  
t i o n ,  t h e  r a t e  a p p l i c a t i o n  i n  t h i s  docket  w i l l  be d ismissed  and 
t h e  f i l i n g  fee  r e t u r n e d .  

day of  Ocotober 1980. 
By Order of  t h e  F l o r i d a  Pub l i c  S e r v i c e  Commission, t h i s  1 7 t h  

( S E A L )  

MBT COMMISSION CLERK 
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Franchised Sewer ti Water Utilities - (Agend 

~ o r h  Mcl;innon, Board Attorney 
The last thinq that 1 have to talk with you 
s u n s e t  law whlch will cause the expiration 
to regulate public utilities will occu~  on 
are many b i l l s  t h a t  are before the legislat 
to the bill which will re-enact the  PSC reg 
and sewer facilities within counties, Some 
may offer advantages to small counties in t 
them to use PSC staff, accountants and expe 
studies. What I would suggest to you is th  
should write a letter to our delegation ask 
supportalegislation that would allow our ci 
from utilization of PSC rate ex erts and ac 
saving us many thousands of d o l  F ars and tha 
legislation accomplish this purpose. 

commisaioner ( ~ a k n o m ) :  I'm in favor of it, 

COmU$StIfOnOr Durraaaer 
1: am too You know we tried to get them to 
they didn't. 
now we can ask t h e m .  

aoah MuKiruroa, Board Attorney: 
Why don't you make a motion t h a t  I write su( 
I'll take care of it. 

You know they didn't want t o  : 

Noah XcXinnoa, Board Attorney: Y e s .  

caramimmioaor Durraace: I make a motion. 

Commissionor Stoflik, (Cbairmaa) : 
Yes, it sounds a;l right to me if we can gel 
and [Representative] upchurch to call it up, 

Co~tmieaionar (Unknown): I so move. 

Commissioner Johnalon: Second. 

comgisaioaor gteflik (chairman): ~ l l  in favc 
Commisaioaara: "Aye." 
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about is the 
f PSC authority 
u l y  1 s t  and there 
re and amendments 
l a t i o n  of water 
of these bills 
at it may#enable 
ts in making r a t e  
t perhaps w e  
ng them to 
i z e n s  to  benefit 
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the enacting 
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