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In the Matter of 
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1996 .  
-----__1--------1------------ 

PROCEEDINGS : 
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BEFORE: 

DATE : 

TIME: 

DOCKET NO. 960786-TL 

STATUS CONFERENCE 

COMMISSIONER JULIA L. JOHNSON 
(v ia  telephone) 

Wednesday, August 21, 1996 

Commenced at 8 : O O  a.m. 
Concluded at 8:45 a.m. 

JOY KELLY, CSR,  RPR 
Chie f ,  Bureau of Reporting 
Official Commission Reporter 
2540 Shumard O a k  Boulevard 
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IN ATTENDANCE: 

MONICA BARONE, FPSC, Division of Legal 

Services, 2540 Shumard Oak Boulevard, Tallahassee, 

F l o r i d a  32399-0870, Telephone No. ( 9 0 4 )  413-6197, 

appearing on behalf of the Commission Staff, located 

in Tallahassee, Florida. 

JOSEPH McGLOTHLfN, McWhirter, Reeves, McGlothlin, 

Davidscsn & Bakas, 117 S. Gadsden Street, Tallahassee, Florida 

32301, Telephone ( 9 0 4 )  222-2525, representing the  Flor ida  

Interexchange Carriers Association, participating 

telephonically. 

TRACY HATCH, 101 N. Monroe Street, Tallahasse, 

Flo r ida  32301, Telephone (904) 425-6364, appearing on behalf 

of AT6T Commuinications of t h e  Southern States, I n c . ,  

participating telephonically. 

PHILIP CARVER, 150 West Flagler Street, 

Suite 1910, Miami, Florida, Telephone (305) 347-5558,  

appearing on behalf of BellSouth Telecomunications, 

Inc., participating telephonically. 

FLOYD SELF, Messer, V i c k e r s ,  Caparello, 

Madsen, Goldman & Metz, P. 0. B o x  1876, Tallahassee, 

Florida 32302-1876, Telephone No. ( 9 0 4 )  222-0720, 

appearing on behalf of LDDS Worldcorn, appearing 

telephonically. 
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APPEARANCES CONTINUED: 

RfCaARD MELSOW, Hopping Green Sams & Smith ,  P . A . ,  

123 S. Calhoun Street, Tallahassee, Florida 32314, Telephone 

( 9 0 4 )  4 2 5 - 2 3 1 3 ,  appearing on behalf of HCI, participating 

t e l ephonica l ly .  

EVERETT BOYD, Ervin Varn law firm, 305 S. Gadsden 

street, Tallahasse, Florida, appearing on behalf of Sprint 

Communications Company LD. 
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P R O C E E D I N G B  

(Meeting convened at 8 : O O  a.m.) 

COMMISSIONER JOHNSON: I guess we probably 

need to go ahead and take appearances for purposes of 

the record and we're here in Docket 960786-TL. 

Appearances. 

XR. McGLOTHLIN: There are three of us here. 

This if; Joe McGlothlin, 117 South Gadsden Street, 

Tallahassee,  Florida, representing the Florida 

Interexchange Carriers Association. 

MR. fZATCH: Tracy Hatch ,  101 N. Monroe 

Street, Tallahasse, Flo r ida ,  representing AT&T. 

MR. SELF: Floyd S e l f  of the Messer 

Capere:Llo law firm, 213 South Monroe Street, 

represent ing  LDDS Worldcom. 

MR. CARVER: Philip Carver representing 

B e l l S o u t h ,  150 West Flagler Street, Suite 1910, M i a m i ,  

Florida 

MR. MELSON: Rick Melson, Hopping Green Sams 

& S m i t h  P . A ,  123 South Calhoun Street, Tallahassee, 

representing MCI. 

MR. BOYD: Everett Boyd, Ervin Varn l a w  

firm, :3U5 South Gadsden, Tallahasse, representing 

Sprint Communications LD. 

COMMISSIONER JOHNSON: FIXCA, would you like 

FLORIDA PUBLIC SERVICE COMMISSION 
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to go ahead and present  your argument? 

HR. McGLOTHLIN: Yes. Today FIXCA moves for 

an order compelling BellSouth to provide documents 

which E'IXCA requested in its amendment to the  F i r s t  

Request- to Produce, Item 3 .  

By way of background, Commissioner, you*ll 

recall that during t h e  o r a l  argument on the  first 

response by BellSouth to several discovery requests, 

BellSouth and FIXCA agreed to set  aside Item 3 of t h e  

request: to produce, and to confer and attempt to work 

out a resolution to that item. 

We did meet -- FIXCA clarified the 
i n fo rma t ion  it was seeking to obtain through Item 3. 

And Be3.1.South indicated it had objec t ions  to a portion 

of that: clarified response. 

A f t e r  that when you indicated that the 

objectj-ons will be taken up today, FIXCA served an 

amended and clarified version of Item 3 ,  and BellSouth 

forma1l.y responded with certain objections. 

A s  amended and clarified, Item 3 of the  

F i r s t  Request to Produce seeks  the following 

documents: Please produce all cost studies together 

with a1.1. underlying work papers and analyses performed 

by or f o r  BellSouth that fall within  the fol lowing 

categories. 

FLORIDA PUBLIC SERVICE COMMISSION 
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The f i r s t  category, a l l  cost studies 

performed within the l a s t  five years to analyze the  

cost of each unbundled network element BellSouth 

intends; to offer in order to meet the unbundling 

requirnient in Section 251. 

And then there are several more categories, 

the first being the most recent cost study performed 

prior to the passage of the A c t  to analyze the  cost of 

providing local service. 

Then t he  other categories ,  the  m o s t  recent 

cost study performed p r i o r  to the passage of the A c t  

to analyze the cost of providing verticle services. 

Similarly, the most recent cost study performed 

analyzing the cost for providing toll services, 

analyze! t h e  cost f o r  providing swi tched  access service 

and to a n a l y z e  t h e  cost of providing private line and 

special access service. 

With respect to t h e  last several, each asks 

for t h e  most recent cost study performed p r i o r  to t h e  

pasage of the A c t .  

BellSouth has agreed to provide the  studies 

that w e r e  performed explicitly to analyze the  cost of 

t h e  untiundled network elements. It has objected to 

the oth.er categories on t h e  b a s i s  that the  documents 

are irrelevant and n o t  calculated to lead to t h e  

FLORIDA PUBLIC SERVICE COMMISSION 
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discovery of admissible evidence. And a l so  that the 

categories are overbroad and burdensome. 

In its formal response, BellSouth also makes 

several. other assertions that 1'11 address in a few 

minutes  

Let me begin by pointing out  how we believe 
- -  L d  

t h e s e  cost  studies are relevant and pertinent to 

issues in t h i s  proceeding. 

Section 271(b) (2) (b) ( 2 )  of t h e  

Teleconununications A c t  of 1996 requires the petitioner 

f o r  a u t h o r i t y  to engage in entries in interLATA market  

to provide, qfiote, nondiscrimnatory access to network 

element. in accordance w i t h  the requirements of S e c t i o n  

251(c) ( 3  and 252(d) (11, end quote. 

To fully assess the requirements of t h i s  

item on the checklist it's been necessary to refer to 

those p a r t s  of 251. 2 5 l ( c ) ( 3 )  establishes t h e  duty to 

provide to any requesting telecommunications carrier 

of the  provision of a telecommunications service 

nondiscriminatory access and network elements on an 

unbundled basis at any technically feasible point on 

rates, terms and conditions t h a t  are j u s t ,  reasonable 

and nondiscriminatory. 

252(d)(1) states that determinations by a 

state Commission the  just and reasonable rate for the 

FLORIDA PUBLIC SERVICE COMMISSION 
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i n t e rconnec t ion  facility and equipment shall be based 

on t h e  cost determined without reference to a rate of 

return or other rate base proceeding of providing 

in te rconnec t ion  or network element, whichever is 

appl icable ,  and nondiscriminatory, and may include a 

reasonable prof it. 

We contend that the cost studies to which 

B e l l S o u t h  objects are relevant to a consideration of 

whether BellSouth has satisfied the item on the 

checklist, 271(b) ( 2 )  (b )  ( 2 )  because they  are related to 

t h e  under ly ing  standards of t h e s e  two sections of 

Section 251. .'' 
Let me change here f o r  a moment and address 

t h e  standard of discovery applicable here. It's found 

in F l o r i d a  Rules of Procedure 1.280. And basically a 

request for discovery may be pursued if it is relevant 

i n f o r m a t i o n  that is reasonably designed to lead to the 

discovery of admissible evidence. 

Obviously -- we think obviously -- but t he  

s t u d i e s  are relevant because they pertain to the  cost 

of the network elements that are the subject of t he  

checklist. Even though by definition they are broader 

than tlne specific element, by definition these studies 

would incorporate the  elements and encompass them in 

t h e  course of performing t h e  study. 

FLORIDA PUBLIC SERVICE COMMISSION 
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In other words, the bulk of the  network 

element: implicitly or explicitly will be encompassed, 

and will become an input to the overall study. 

We contend that the request is reasonably 

calculated to lead to t h e  discovery of admissable 

evidence because we believe that with the work papers 

and w i t h  the  study our c o n s u l t a n t  can analyze the 

broader study, and by process of deduction or 

inference or extrapolation, gain some insight as to 

the costs  attributable to particular elements that was 

incorporated by BellSouth in t h e  conduct of t h e  other 

study. 

N o w ,  how can we apply this to this 

proceeding? We think this would be relevant and 

p e r t i n e n t ,  germane f o r  several reasons. 

F i r s t  of all, and most obviously, the 

i n f o r m a t i o n  gained from analysis of these broader 

s t u d i e s ,  to t h e  extent that BellSouth provides studies 

of i n d i v i d u a l  network elements, these broader studies 

and t h e  information derived from them serve as a check 

to determine whether the -- whether BellSouth is being 
consistent in its approach to t h e  network element. 

The cost of studies performed p r i o r  to t h e  

passage of the Act determines -- serves as a frame of 
reference or point of departure to determine whether 

FLORIDA PUBLIC SERVICE COMMISSION 
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BellSouth has changed its approach to conducting 

i nc remen ta l  cost studies as a result of the obligation 

to provide these network elements on an ongoing basis. 

Secondly,  because the A c t  is so recent, and 

because there has been no final determination of what 

constitutes network element, it may very well be that 

there will be no explicit studies offered with respect 

to cer ta in  elements that we contend are appropriately 

included as network elements. For that reason, the 

der ivat ion of information from broader studies to be 

useful  and pertinent and relevant to provide some 

i n s i g h t  as to t h e  cost of a network element where no 

other information is available. 

And third, one of t h e  criterias that 

BellSouth offered these unbundled elements on a 

nondiscr iminatory basis to the extent  t h a t  the cost 

s tudies  performed for these broader categories 

underl ie  the price that BellSouth charges for its own 

service involving those network elements, that may be 

useful to determine whether BellSouth is meeting t h e  

nondiscriminatory criterion of the rule. 

I'd like to refer the Commissioner to 

Paragraph 680  of the FCC's F i r s t  Report and Order, 

that i s  96-325. I'll read it. It's a short 

paragraph. I n  that paragraph t h e  FCC says "We note 

FLORIDA PUBLIC SERVICE COMMISSION 
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that incumbent LECs have greater access to t h e  cost 

information necessary to calculate incremental cost  of 

the unbundled elements of network. Given this 

asymmetxic access to cost data, we find that incumbent 

LECs m u s t  prove to t he  state Commission the  nature and 

magnitude of any forward-looking cost that it seeks  to 

recover in the price of an interconnection and 

unbund:ted network elements. 'I 

T h i s  revised and amended request f o r  certain 

cost s t u d i e s  is actually a modest effort to partially 

remedy t h i s  asymmetric situation in which BellSouth 

has  exclusive custody of the cost information that is 

going t;a be germane to a consideration of whether it 

has cornplied with this particular portion of the 

checkl is t ,  Section 271. 

Finally, with respect to whether we 

mentioned the standard that I discussed earlier, in 

Simons vs Jorg 3 8 4  So.2d 1362, a Second DCA case i n  

1984, the Court said "relevant evidence is evidence 

tendinq to prove or disprove a material fact." We 

believe that to t h e  extent the broader cost studies 

are a source of insight as to the  cost of particular 

network elements, that information will tend to prove 

or disprove BellSouth's contention that the price it 

proposes to charge f o r  unbundled elements is cost 

FLORIDA PUBLIC SERVICE COMMISSION 
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based wi th in  the  meaning of the  Telecommunications A c t  

in 1996 and implementing r u l e .  

In Calderbank vs Cazares, 4 3 5  So.2d 377, 

F i f t h  DCA case, 1983, t h e  Court said that "In order to 

demonstrate that a request is designed to l ead to t h e  

discovery -- reasonably calculated to lead to the 
discovery of relevant evidence, the  logical connection 

between the request and the information sought must 

either be readily apparent, or t h e  party seeking 

discovery must show the reasoning process based upon 

f a c t s  amd inferences, l1 

Here we contend that in demonstrating what 

we believe is incontrovertible, that is that the 

broader cost studies necessarily encompass information 

concerning the individual network element that 

comprise the overall service, it is reasonable to 

expect that someone well versed at such studies, given 

access to the  study and to the methodology and to the 

underlying work papers, can discern and derive 

i n f o r m a t i o n  about the individual elements. 

We believe that would satisfy the  

requirement that would show a reasoning process that 

supports the proposition that t h i s  request is 

reasonably calculated to lead to the discovery of 

admissible evidence. 

FLORIDA PUBLIC SERVICE COMMISSION 
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Let me j u s t  mention now a couple of specific 

respomes in 3ellSouth's objections. Among other  

th ings ,  BellSouth says that w i t h  respect to this 

broader category of cost studies, the information is 

not, i n ,  their words, "broken outat  in a manner that 

would show information about individual network 

elements . 
We believe that it is not necessary that t h e  

information w i t h i n  the cost study be neatly segregated 

then easily lifted o u t  of it. All that is necessary 

is t h a t  we show a reasonable basis to believe that 

someone who is -- followed those s tud ies  can d i s c e r n  

or derive the information from everything that has 

been incorporated. 

There's no point in the  object ion -- 
BellSou.th says nothing in the request of studies t h a t  

would s.hed light on t h e  information you seek. 

Very briefly we think that begs the 

question, they're saying in effect you're n o t  entitled 

to have it because there's nothing in there that is of 

benef i t .  to you. We believe that is not for BellSouth 

to unilaterally determine. 

And finally, BellSouth says the unbundled 

network: elements are provisioned and designed in ways 

that are different than t h e  provisioning of the wide 

FLORIDA PUBLIC SERVICE COMMISSION 
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variety of services for which FIXCA has requested cost 

s t u d i e s ,  If anything, t h a t  statement fuels our 

request to see those cost studies. Because as I s a i d  

earlier, one of the  obligations under t h e  A c t  is that 

Bel lSouth  offer these network elements on a 

nondiscr imina tory  basis, and specifically, in the same 

order to which I alluded earlier, the  FCC has said 
"- ,d 

t h a t  means they must offer the elements at a quality 

no less than the quality t h e y  provide their own 

service where it is technically feasible. 

If anything, the statement that these 

services, the& elements a re  provisioned and designed 

in ways that are different, entitles us to see whether 

they are different in a way that d e f e a t s  the 

o b l i g a t i o n  that BellSouth of fe r  the elements in a 

nond i sc r imina to ry  basis. 

I'm almost through. 

In addition to the relationship to the  

o b l i g a t i o n  that BellSouth be nondiscriminatory in its 

provisYton of network element, we t h i n k  that's ano the r  

conclusory statement that doesn't really serve as a 

ligitirnate objec t ion  to our request. 

COMMIBBIONER JOHNSON: I didn't hear the 

last t h i n g  you said. ''In addition --If 

MR. MeGLOTHLIN: In addition to t h e  

FLORIDA PUBLIC SERVICE COMMISSION 
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relationship between this statement and the statutory 

obligat-ion to provide access to elements on a 

n0ndisc:riminatory basis, this is another example of a 

conclusory statement as opposed to a valid objection. 

And to the extent there are some 

d i f f e r e n c e s ,  we think that a consultant working with 

the  study could account for those differences in the 

way he derives or extrapolates the information on 

i n d i v i d u a l  network elements. 

Finally, w i t h  respect to the contention that 

the request is overbroad, I'd like to point out that 

when Be1,lSouth complained about t h e  breadth and the  

t i m e  frame included in our original request, we took 

t h a t  o b j e c t i o n  to heart and we've narrowed t he  

request.. 

The original asked f o r  all studies in all 

categories completed within the last five years. With 

respect. to all studies other than t h o s e  performed to 

analyze: individual network elements, w e  now ask only 

for the m o s t  recent study in each category performed 

prior to the  passage of the ' 9 6  A c t .  So we think it's 

narrowly drawn and that BellSouth has not m e t  its 

burden of demonstrating that the request is overbroad 

or burdensome. 

With that I'll conclude except I'd like to 

FLORIDA PUBLIC SERVICE COMMISSION 
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have a short opportunity to respond to Mr. Carver's 

argument. 

CONMXSSIONER JOHNSON: Certainly. You 

d i r e c t e d  us to a document, FCC document. Was that the 

interconnection order or w a s  t h a t  some narrative t h a t  

went wj.th the order? 

number and actual document title? 

And what was the  paragraph 

MR. HcQLOTHLIN: It's t h e  F i r s t  Reporting 

Order, FCC, 1 t h i n k  order 96-325, and Docket 9698 and 

95185, issued August 8th, referring to Paragraph 6 8 0 ,  

at Page 331. 

COMMISBIONER JOHNSON: Thank you very much. 

Mr. Carver. 

HR. CARVER: Thank you, Commissioner. 

F i r s t  of a l l ,  let me begin by saying that 

what we're arguing about  here are not cost studies to 

support t h e  unbundled network elements because we've 

agreed to t h o s e .  I've also initially have to disagree 

with Mr. McGlothlin's assertion that their request has 

been narrowed. In point of fact, each time the 

request has  gotten a little b i t  broader. And I'd like 

to t a l k  briefly about the history of t h i s  request. 

When they first admitted it to us, and I'm 

paraphrasing here, but t h e  bottom line was it asked 

f o r  cost studies that related to whatever we w e r e  

FLORIDA PU3LIC SERVICE COMMISSION 
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e. 

doing t-a satisfied our obligations under 251. 

objected to that and in the main our objection was 

that WE! simply didn't know what they w e r e  ta lk ing  

about. So the  oral argument on that objection was on 

a Wednesday. Two days later, there's a telephone 

conference under which their consultant, Mr. Gillan, 

We 

tells cis what the interrogatory was designed -- I'm 
sorry, t h e  request to produce was designed to e l ic i t .  

He said.  that he wanted cost studies to suppor t  the 

various. unbundled network elements that we would be 

0 f f e r i n . g  to sustain our 251 obligation. We agreed to 

produce t h i s .  We agreed then orally, or a little bit 

later that day, and there's never been an issue about 

that. 

Mr. Gillan went on at that t i m e  and s a i d  he 

a l s o  wanted cost studies f o r  any o t h e r  services other  

than t h e  unbundled network elements that would include 

as components, I guess, something that would be 

analogous to a network element. And that's the best  I 

can do of explaining what he was after. 

And then I asked him at that time for a list 

of what he meant and he gave me several categories by 

way of illustration. 

Subsequently, we received finally a written 

request to produce w i t h  a new request from 

FLORIDA PUBLIC SERVICE COMMISSION 
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Mr. McGlothlin and it got even broader. And this one 

they were not only asking f o r  information not j u s t  for 

our of fe r ing ,  but f o r  other services. This time they 

were asking for other services without the facial 

limitation those things having any relation to the  

network: elements .  And I think t h i s  is an important 

d i s t i n c t i o n ,  because although I thought Mr. Fons 

origina.1, request was objectionable, he at l e a s t  was 

try ing  t.o tie it in some way to the particular network 

e1ernent.s. 

If you look at the amended and c l a r i f i e d  

th ird  request to produce, though, beginning with 

Item B and moving on from there, it doesn't make any 

mention whatsoever of the  network elements. It just 

says t h a t  FIXCA wants t h e  most recent cost f o r  -- in 
effect every service we provide they ask f o r  cost 

studies f o r  local service, cost studies for a l l  

verticle services, cost studies f o r  all toll services. 

Cost studies for every switched access service and 

cost studies for every private line and special access 

service. 

N o w ,  I'm sure that there's probably 

something we sell that they've neglected to ask f o r  

but there can't be very many services at this point. 

Because t h o s e  categories are so incredibly broad that 

FLORIDA PUBLIC SERVICE COMMISSION 



19 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1  

2 2  

2 3  

2 4  

2 5  

1 t h i n k  they catch jus t  about everything we sell under 

tar i f f , .  Wetre t a l k i n g  about cost studies f o r ,  at a 

minimum I would say, hundreds of services, perhaps 

thousands of services. The breadth of this request  is 

j u s t  absolutely staggering. Again, they want cost 

study, w i t h  a few exceptions, everything we sell. 

NOW, obviously a lot of the elements in 

t h o s e  cost  studies are going to relate to things that 

have absolute ly  noth ing  to do with this proceeding 

even if you accepted every p o r t i o n  of Mr. McGlothlin's 

argument. Many of these are going to be completely 

unrelated in any theoretical or real world sense to 

t h e  particular network elements, ,but nevertheless, 

FIXCA wants all of this information. 

We also believe that aside from the 

overbre.adth, that t h e  request for a31  of t h i s  

information is j u s t  not relevant. 

There is a particular reason fox having cost 

studies for the unbundled network elements, and 

that's because unbundled network elements are 

provisions in a particular way, and as a result of 

that provisioning, there are particular costs 

associated w i t h  it. To look at ano the r  service and 

say "Well, you have got a component of something in a 

network element that is sort of similar to something 
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in some other service so your costs should be the 

same, c ~ r  maybe they shouldn't be the  same, but we want 

to see t h o s e  other costs", to me is an incredibly 

attenuated linkage between those o t h e r  services and 

what is really at i s s u e  here. I ' d  like to give you 

t w o  or three examples. 
-. IC 

In a lot of instances there's j u s t  no 

argument whatosever that t he  category of services that 

they've asked for are going to have a n y t h i n g  to do 

w i t h  the unbundled network element. And 1'11 give you 

an example. 

Onedmf t h e  elements that we've offered, and 

we've f i , l e d  these cost studies in t he  AT&T proceeding 

and we've offered them here a l s o  -- would be f o r  

loops. Well, with verticle services there shouldn't 

be any 1 . 0 0 ~  cost. The verticle services by definition 

platformed upon the local service and a loop is 

assochted  with the local service. To t h e  extent 

we're t . a lk ing  about those particular elements, 

verticle services should have absolutely no th ing  to do 

with t h . a t  whatsoever. 

Even in those instances, though, where there 

may be some common component between the  network 

elements that we have unbundled and other services, 

the cost. studies are not going to yield any relevant 
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information for a couple of reasons. 

F i r s t  of a l l ,  let's say they were t a l k i n g  

about a1 two-wire voice grade loop as an unbundled 

element. That's not a residence line and it's not  a 

bushes 's  l i n e ;  it's something that has to be 

provisioned in a particular way. 

in the  central office in a cer tain way and treated in 

a c e r t a i . n  way so it could be sold standing alone, and 

that generates certain costs. And those costs are 

reflected in our cost studies and, again,  we've 

offered to provide those. 

It has to be handled 

It doesn't make sense to say that because 

there's wire there and there's w i r e  involved in local 

service that we have to provide all of t h e  cost 

studies for local services, because using them to -- 
for example, to provide a residence line is somehow 

going to shed light on the underlying cost of 

providing the unbundled network element. 

doesn't make any sense. 

That simply 

The flip side of that is the cost studies 

for many of the  network services are not going to have 

particular components broken out in a way that  would 

shed light on t h e  unbundled elements at all. In other 

words, something that we're offering as an unbundled 

element simply isn't a part of, or else isn't 
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separately identified w i t h i n  the larger cost study for 

the other service. So looking at it, it's not going 

to -- : i t ' s  just not go ing  to shed any light on it and 

it's not relevant. 

I'd like to respond specifically to two 

things that Mr. McGlothlin writes. F i r s t  of a l l ,  in 

h i s  c i t a t i o n  to the FCC order, I can't argue with what 

the  order says. I do argue w i t h  what h e ,  I g u e s s ,  i s  

implying based on that order. 

The order says the burden is upon the local 

exchange companies to support t h e  costs of the 

unbundl-ed elements they  provide, they offer. I can't 

argue with that. 

studies; that's why we've provided testimony in t h e  

a r b i t r a t i o n  dockets where that's an issue, and that's 

why to the extent it's an issue here we will need to 

do the same thing here. 

That's why we've provided cost 

That in no way justifies a f i s h i n g  

expetit-ion into other services or costs for other 

services that are unrelated to the unbundled network 

e1ement.s. 

The second thing I want to address, I guess, 

is his comments concerning my objections, which are 

that to the  extent t h e s e  o t h e r  studies are different, 

that  makes them somehow more relevant rather than less 
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relevant. 

With a l l  due respect, I just can't 

understand the  sense in t h a t  at a l l .  1 mean the 

notion that if w e  have different cost studies that 

take dyifferent th ings  i n t o  consideration, the  services 

are configured differently, they're provisioned 

di f f erent ly ,  and, therefore, they are not  at a l l  

comparable to the  costs for t h e  particular elements, 

that those differences are somehow re levant .  I think 

clearliy those differences make these other s t u d i e s  

irre levant .  

Again, there's no relevance here but I think 

what makes this request part i cu lar ly  objectionable is 

not j u i s t  the  fact that it's for irrelevant 

in format ion ,  but f o r  the f a c t  that it's for incredibly 

sensitive competitive information, and that it is so 

broad 

Again, what FIXCA is asking for here is to 

know the  underlying cost of a b s o l u t e l y  everything we 

market and sell in t h e  state of Florida without 

exception. Most of t h a t ,  even if you accept h i s  

argument, has nothing to do w i t h  the  cost of anything 

that would even be a component in a unbundled network 

element. Most of it is totally irrelevant. And again 

for the reasons I've stated, even to the extent they 
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are common components, those unrelated cost studies 

are not. going to shed any light on the  cost in these 

proceedings whatsoever. 

For all of those reasons w e  believe that 

this question is clearly objectionable, and we ask 

that you -- well, let me ask you t h i s ,  I have one or 

two other comments. Can I, in effect, have, I guess 

it wou1,d be s u r r e b u t t a l t o  Mr. McGlothlin, or should I 

finish up now? 

COMMISSIONER JOHNSON: It would be 

preferable if you finished up now, but to the  extent 

he raises something you need to address, I'll 

e n t e r t a i n  that 

MR. CARVER: Okay. L e t  me say one t h i n g .  I 

think I ' v e  demonstrated in the comments I've made that 

these have no relevance, but let me say this: We're 

very hes i tant  to turn a l l  of this over to FIXCA simply 

because they t h i n k  it's relevant. So if you do 

believa it has any relevance -- again, we don't think 
it does, but if you do we would request that you 

conduct an in camera inspection and see fo r  yourself. 

Because I think when you look at these you can see 

that tlnere is nothing in these unrelated cost studies 

that would be useful to FIXCA in the context of this 

docket .  And as I've stated in my papers, I believe 
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that t h l e i r  reasons for wanting t h i s  information are 

other than what they've stated. B u t  again, to the  

extent you are inclined to entertain their reasoning, 

I would1 request that you make an in camera inspection 

of the  documents. Thank you. 

COldMISSIONER JOHNSON: Thank you. 

Joe, do you have any additional -- 
I4R. HaGLOTHLIN: Y e s ,  first of a l l ,  I don't 

intend t h i s  argument to get bogged down in lengthly ''1 

said y c u  said. I t  

But very q u i c k l y ,  Ild like to point out t h a t  

when Mr. Gillan clarified t he  information that we were 

seeking. through t h e  original request, he d i d  so by 

po in t ing  out that the broader studies necessarily 

encompa.ssed individual network elements in the course 

of arriving at the overall conclusion. And that they 

were us.eful to h i m  for that reason because he believed 

he can, through an analysis of those broader studies, 

gain s o m e  insight th rough t h e  process of analysis, as 

to the costs attributable to the component parts .  And 

if you l l , l  recall in the correspondence that we 

delivered to Staff counsel when we were addressing the 

procedu.ra1 aspects of t h i s ,  Mr. Carver worried out 

loud t h . a t  even though I had characterized the five 

categori.es generally in a accurate way, he was 
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concerned that now we were using those as illustrative 

and t h a t  we were going to ask for even more than that. 

You'll see from the amended and clarified 

Item 3 that consistent w i t h  our telephone discussion, 

we have limited the categories to the five that w e r e  

enumerated in the course of that te lephone call. 

After t-hat, w e  further narrowed the request to be 

l i m i t e d  in terms of the numbers of studies and the  

t i m e  frame involved. So we do t h i n k  it's clear that 

we've narrowed the request. 

Secondly, I'm sure it's possible for 

BellSouth to Point ou t  one coast  study that does no t  

cover a p a r t i c u l a r  network element. But our point is 

that col lect ively the  broader cost studies incorporate 

a l l  t h e  network elements that provide -- that comprise 
the  component parts of those services. And that is 

why we have the  five categories so that collectively I 

think we have information about a l l  of them. 

Again, Mr. Carver asserts that t h e s e  studies 

will not shed light on t h e  individual components but 

again t h a t  begs the  quest ion.  The point is that we 

have shown a reasonable basis f o r  believing that these 

s tud ies  would be the source of admissible evidence 

through an analysis of t h e  underlying work papers 

methodology. It's indisputable that the cost studies 
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will incorporate information about the component 

indiv idual  network elements. It's indisputable, I 

don't t-hink BellSouth will dispute t h e  fact that these 

cost st-udies as they have been conducted f o r  years, 

are incremental studies i n  nature, consistent, and 

with the type of study required by the 

Telecommunications A c t ,  and t h e  FCC's 

order implementing rule. 

And so we t h i n k  there is a reasonable basis 

to belj.eve that those studies will include a lot of 

information that is obtainable to an expert analyst  

and t h a t  is germane to t h e  issues in the proceeding. 

Mr. Carver worries about t h e  sensitivity of 

t h e  document. T h a t t s  why w e  have confidentiality 

agreements and FIXCA and BellSouth have negotiated and 

signed a confidentiality agreement that applies to 

t h i s  proceeding. 

He used the  word " f i s h i n g  expedition." The 

reason I cited t he  earlier case of Calderbank vs 

Cazares  is because it has a good d i s c u s s i o n  that 

provides analysis t h a t  distinguishes between what 

might he called an unsupported f i s h i n g  expedition on 

one hand, and the type of logical connection t h a t  -- 
and reasoning process that s a t i s f y  the requirement 

that a request be reasonably calculated to l ead to 
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discovery of admissible evidence. And we believe 

we've r a e t  that standard. 

And, again, to the extent that t h e  network 

elements  are provisioned differently and configured 

d i f f e r e n t l y ,  we think we're entitled to the type of 

discovery t h a t  will enable us to understand exact ly  

what that involves. With that 1'11 conclude. 

COMMISSIONER JOHNSON: Mr. Carver, I have 

one ques t ion  f o r  you, or at least one aspect I'd like 

for you to respond to. 

The argument that you raised the  issue of 

the sensit ive nature of t h e  information but that you 

all have signed a confidentiality agreement. How 

would you respond to that, and why do you t h i n k  t h a t  

is i n s u f f i c i e n t  to protect t h e  information and t h e  

sensitive na tu re  that you raised about  t he  

i n f o r m a t i o n ?  And then if you could,  follow up with 

your proposal t h a t  we do -- explain your proposal to 
me. 

MR. CARVER: As to the sensitive 

in format ion ,  I mean, frankly, it makes me a little bit 

nervous when their expert, Mr. Gillan, who testifies 

f o r  FIXCA, who testifies f o r  AT&T, who has testified 

for a variety of our competitors, asks  for absolutely 

every cost study that we have on every service t h a t  we 
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sell. 

I think that certainly the  confidentiality 

agreement has some value, but 1 also t h i n k  that if 

i n f o r m t i o n  is competitively s e n s i t i v e ,  then that's a 

factor that militates in favor of not  making it 

discoverable, but it's not  properly discoverable, and 

when tbe request is overbroad. 

Again, in t h i s  ins tance ,  we have Mr. Gillan 

w h o  is requesting this information. I think probably 

because he would find it valuable in his role  as a 

witness; ,  not because it has any specific relevance to 

t h i s  particular docket or to the issues in t h i s  

docket. You know, again, the  confidentiality 

agreement is good a5 far a5 it goes. B u t  when we're 

t a l k i n g  about sensitive information that deals with 

the ent ire  scope of our business, the confidentiality 

agreement j u s t  doesn't go f a r  enough. 

Two t h i n g s  I'd like to address ,  and in doing 

that 1'11 a l s o  talk about my proposal a little b i t .  

Mr. McGlothlin keeps t a l k i n g  about five 

request-s f o r  studies, or five categories of studies. 

Five st-udies haven't been requested.  Instead what has 

been requested are studies that relate to, at a 

minimum, several hundred services. The process of 

compilj.ng that information, searching for that 
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information,  looking for it wherever it may be, is 

going t:a be incredibly burdensome. We don't believe 

w e  should have to undergo t h a t  burden given t he  fact 

it has no relevance. So, if we have to go through 

that search, then part of t h e  damage to us is going to 

be done because w e  are going to have to spend a 

tremendous amount of t i m e  compiling things that don't 

r e a l l y  relate to t h i s  docket. 

Of course, the other component of the 

problem we have is that w e  don't want to turn the 

information over to FXXCA. So that's why I suggested 

if you believe that FIXCA's arguments may have some 

m e r i t ,  that you take a look at the  cost s t u d i e s .  

Because I think if you do look at them you'll see t h a t  

there's l o t s  there that is of relevance or rea l ly  n o t  

a n y t h i n g  there that is of direct relevance to this 

docket. 

In terms of a proposal, I mean I could 

certainly give you representative cost studies but I 

imagine -- I don't know, one simple thing to do is we 
could qu ahead and go through t h e  process, although I 

would prefer not  to, of seeing how many cost studies 

we have f o r  however many hundreds of services are at 

issue, and giving a l l  of those to you and let you 

inspect them as you see fit. I think that's going to 
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be a tremendous amount of information and it's going 

to be hlard to do. So what I would prefer to do is to 

provide. some sort of representative sampling of the  

types cbf studies that we're talking about so that you 

can loclk at t h e  format and see the types of 

information they contain. 

In terms of what that would entail, off t h e  

top of my head I really don't have a suggestion. I 

certainly would be willing to hear a n y t h i n g  that you 

or t h e  Staff might want to propose. Or alternatively, 

I could go back to t h e  people at BellSouth who p u t  

together cost studies and w h o  are more knowledgeable 

about them than I am and perhaps they can make some 

suggestions to me as to what would be representative. 

MR. McGLOTHLIN: Commissioner, may I 

respond? 

COMMISSfONER JOHNSON: 

Mr. Carver? 

Were you finished, 

MR. CARVER: Y e s .  

COMMISBIONER JOHNSON: Y e s .  

MR. McGLOTHLIN: Several quick points. 

First, w i t h  respect to the  adequacy or t h e  

inadequacy of the  confidentiality agreement, I'd like 

to point out that under that agreement we have limited 

access, limited to the attorneys  and the w i t n e s s .  The 
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i n f o r m a t i o n  will not be distributed to the  individual 

companies. 

Secondly, w i t h  respect to the idea of an in 

camera inspection, I believe counsel may be confusing i I two th ings .  
I 
' may warrant an in camera inspection and review by the 

Prehearing Officer on one hand is not involved here. 

T h e  type of privileged information that 

-. u 

What WE! have is our claim that we're entitled to see 

the cos t  studies on a confidential basis because w e  

believe they contain relevant information, and that 

under an expert's review they can be t h e  source of 

admissible evfdence. 

Now,  in that regard, first of a l l ,  I t h i n k  

the in camera inspection that he offers is 

inappropriate f o r  t h a t  reason. But in addition to 

that, C!ommissioner, 1 don't t h i n k  it's a slight to you 

and me to suggest that neither one of us would be t he  

appropriate person to determine the  w o r t h  of these 

cost s tudies .  Our expert consultant who has  worked 

with th.ese methodologies and performs these studies as 

his livelihood could gauge f a r  better than anybody on 

t h i s  ca .11  probably as to what is p o s s i b l e  to derive 

from t h e m .  So I don't think the idea of submitting 

these cost  studies f o r  an i n  camera review is an 

appropriate one. 
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And next I'd like to point o u t  that if it's 

a burden on anybody, it's going to be a burden on 

FIXCA to perform the  analyses.  All that BellSouth has 

to do i.s identify and provide the studies and to t h e  

extent they complain about the number of studies, t h e  

request: is co-extensive and doesn't go any further 

than the number of services they provide that are 

pertinent to the  analyses of network elements. So to 

complah t  about the  number of studies is to complaint 

that they offer t o o  many services. 

And, finally, I think I covered everything 

with tha t .  

HR. CARVER: May I respond very br ie f ly  and 

I promise it's the l a s t  time 1'11 ask to speak. 

COMMISSIONER JOHNSON: Briefly. 

MR. CARVER: Okay. Two p o i n t s .  I really am 

at a loss to understand Mr. McGlothlin's l o g i c  here 

because he says they want t h e  documents because they 

have what he calls a reasonable basis to believe they 

might in some way lead to the discovery of admissible 

evidence, but he doesn't want you to look at them to 

see if h i s  belief is actually true or not. And I 

don't think there's a real distinction here that's of 

any value between reviewing information to see if it's 

privileged and reviewing information to see if it's 
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relevant.  Again, I think if you take a look at these 

documents, you'll see what I t m  talking about. 

Secondly, you s a i d  that the burden would be 

on FIXCA to perform the analysis. Again, one of my 

fears  is that Mr. Gillan is going to use these in some 

fashion., or at least acquire knowledge that he would 

use somwhere else,  so to the extent he simply takes 

them and puts them in h i s  files for future reference, 

I dontt think that's going to be a lot of burden. 

But more to t h e  point, Mr. McGlothlin a l so  

says that FIXCA has experts and that their experts are 

the ones who can really look at this and t e l l  whether 

or not they are of any value. Well, the Commission 

has experts a l s o ,  and we c e r t a i n l y  would not object to 

your having them reviewed by Staff members or 

consulting with them to the extent that their 

expertise is necessary. That's a l l  I have. 

COMMISSIONER JOHNSON: Staff, do you have 

any questions or comments? 

W 8 .  BARONE: Y e s .  Commissioner Johnson,  I 

t h i n k  what might be t h e  proper thing to do is to go 

ahead and review the transcript from today's 

proceedings and then determine at that point if you 

believe you need to look at the  cost studies. It may 

be we don't need to get to that p a i n t .  If you do and 
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you deciide that you want to hear f u r t h e r  argument on 

that p o i n t ,  w e  cou ld  arrange another  conference call. 

COMMISSIONER JOHNSON: Okay. Any other  

comments? 

MR. McGLOTHLIN: One final brief comment. 

I intended to cite one more case. It's 

F i r s t  C i t y  Development of Florida vs Hallmark of 

Hollywclod Condominium Association, 545  So.2d 5 0 2 ,  and 

I cite it fo r  as bearing on the  issue of whether 

Southern B e l l  has satisfied its intention that the 

request is an undue burden. 

COMMISSIONER JOHNSON: Thank you very much. 

I will be in t h e  office tomorrow and 1'11 

review the t r a n s c r i p t  and the information. I should 

be prepared to make a ruling on this, or provide you 

with at. l e a s t  n o t i c e  if I need additional information 

on Friday,  but I think you can expect a ruling as to 

these issues on Friday. 

MR. HcGLOTHLIN: Thank you, Commissioner. 

COMHIBBIONER JOHNSON: Any o t h e r  questions 

and concerns? I apologize, Monica, I didn't allow you 

to make an appearance again. 

MS. BARONE: That's okay. One quick 

question.  I would like for t h e  record, j u s t  to 

clarify with  Mr. McGlothlin that he has withdrawn his 
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request; f o r  o f f i c i a l  recognition of the Ohio Public 

Utilities Commission order? 

MR. HoGLOTHLfN: What I t o l d  S t a f f  counsel 

was that we submitted that request in conjunction with 

a pending issue, and that if we have reason to want 

the  Prehearing Officer or the Commission to take 

o f f i c i a l  recognition, we will raise that separately 

again 

COMMISSIONER JOHNSON: So it has been 

withdrawn at this point in time? 

HR. HcGLOTHLIN: Yes. 

COMMISSIONER JOHNSON: Thank you, 

Ms. Barone, I failed to mention that issue. 

MR. McGLOTHLIN: Been withdrawn but you may 

see it again. 

COMMISSIONER JOHNSON: Certainly. Any other 

issues? Being none, I think we can adjourn this 

hearinqr. A n d  again you can expect to receive some 

ruling or notice on Friday af ternoon.  

much. 

Thank you very 

(Thereupon, the hearing concluded at & : 4 5  

a.m.) 
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