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g October 21, 19%

-
Ms. Blance §. Bayo, Dirsctor HAND DELIVERY

Re: Docket No. SEMRAR-TF

Dear Ms. Bayo:
Enclosed herewith for fi in the above- referenced docket on

behalf of GTE Mobilnet are the document s :
1. and fiftesn copies of GTE Mobilnet's Legal Brief
Concerning Jurisdiction Over Providers of WwWireless Pay

Telephone Service; and
2. A disk in word Perfect 6.0 comtaining a copy of the

brief,
Flease scknowledge of these documants by stamping the
extre copy of this letter *f and returning the same Lo me.
ADK e  Thank you for your sssistance with this filing.
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Docket No. 951560-TP
Filed: October 21, 1996

OTS NOBILMET § LBGAL BRIRF CONCERNING
nﬁﬂ PROVIDERS OF
GTE Mobilnet, by and through its undersigned counsel, and in
response to the Septesber 18, 1556 staff memorandum issued in this
docket, hereby submits ite legal brief in support of its position
that the Florids Public Service Commission (*FPSC* or *Commission®)
lacks jurisdiction to adopt rules concerning providers of wireless
pay telephone service.
1 BACKOROWE
The starting point for discussion of this ilssue is the
declaratory statesent jssued by the Commission in respoide to a
petition for a declarstory statement filed by Cellular World, Imc.
(*CWI*). On April 1, 1991, ONI, & reseller of cellular services,
filed & petition for declaratory statement asking the Commission to
determine whether its proposed cellular pay telephone service would
vender it subject to Commission jurisdiction & & regulated
‘telecommunications company® under Section 364.02(7), Florida
Statutes (1991), or whether ONI would remain unregulated under the
exenption for *cellular redic telecomsunicetions cerriers® under

the same statute. On & 3-2 vote, mmmm;ﬂwmm
oot
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ONI'e cellular pay telephone service was subject to Commission
jurisdiction. Opder No. 25264 issued October 28, 1991 in Docket
No. S10470-TP." On reconsideration, the Commission affirmed its
decision but went on to direct ite staff to investigate cellular
pay phone regulation and provide recommendations for further action
in this ares. Oprder No. 25799 issued Pebruary 24, 1992 in Docket
No. $10470-TP.*

Some four and one-balf years later, on July 18, 1996, the
Commission staff issued a Staff Memorandum in the above-captioned
docket recommending the adoption of proposed rules concerning both
wireless and wireline pay telephone service. Staff cited the
Cellular Norld declarstory statement as suthority for proposed
wireless pay telephone rules.’ The recommendation was addressed at
the July 30, 15% Agenda Conference where represantatives of
wireless telecommunicet ions carriers expressed their objections to
the Commission’'s adoption of rules regulating providers of wireless
pay telephons service. Agresing that the issue of the Commission’s
jurisdiction over wireless pay telephone service was clearly at
issue, the Commission reguested the staff to establish a procedural
vehicle for the submission of legal briefse addressing the
jurisdictional issue before any wireless pay telephone rules were
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proposed. In response thereto, the staff issued its September 18,
199 wmenorandus reguesting legal briefs on the issue of the
Commission’'s jurisdiction over providers of wireless pay telephone
servioce.

II.  ARGUMEENT

The Commission is & cresture of statute. As such, “the
Commission's power, duties and authority are those and only those
that are conferred expressly or impliedly by statute of the state.*
Bolling Oske Btilitiss ¥, Florids PSC. 533 So.2d 770, 773 (Fla. lst
DCA 1988). “Any reasconable doubt as to the lawful existence of a
particular powar that is being exercised by the Commission must be
resolved againet the exercise thereof, and the further exercise of
the power should be arvested.* ity of Caps Coral . GA.
Srilizien. Inc.. 281 So.2d 493, 4% (Fla. 1973) (citations
omitted) .

it is & fundamental principle of administrative law that an
agency’s autherity to promulgste rules is limited by the statutes
conferring power to the agency. Sss. £.4.. Boaxd of Trustess of
internal lmprovemsnl Toust Fund of State of Florida v. Board of
Profsssicnal land Survsyors, 566 So.2d 1358, 1360 (Fla. st DCA

19%0); Calaract Suresry Csater v, Healilh Caxe Cost Coutaloment
Board., 561 So.2d 159, 1361 (Fla. 1st DOA 1991). Proposed rules

which attempt to expand the authority of a state agency beyond that
established by the statutory scheme are invalid. FElorida leagus of

Cities. Juc. ¥, Departmsnt of losurance and TISASMISs. 540 So.2d
850 (Fla. 1et DOA 298%) .
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These limitations are reflected in Florida's Administrative
Procedure Act, Chapter 130, Flozida Statutes. Section
120.521(8) (e}, Florida Statutes (Supp. 1996) provides that a rule is
an invalid exercise of delegated legislative authority if it
*enlarges, modifies or contravenes the specific provisions of law
inplesented . ...* Florida's recently Revised Administrative
Procedure Act® places further restraints on agencies in the
rulemaking process. Under the 1996 law, & general stetutory grant
of rulemaking suthority is no longer sufficient to adopt & rule --
*a specific lew to be implemented is «lso required.*'

Here, there is mo specific Florida statute authorizing
Commission regulation over wireless pay telephone service. To the
contrary, Chapter 364, Floridsa Statutes (1995) and federal
legislation snacted in 1993 confirm that state regulatory authority
over the entry and retes of wireless pay telephone service
providers has been preempted by federal law.

GTE Mobilnet respectfully submits that the QCellulaxr Morld
decision was erronecus whan made and that any doubt as to the
proposition that the Commission lacks jurisdiction over wireless
pay telephone service has been clarified and confirmed by
subseguent ly enacted Pederal and Florida statutes, as well as a
recent Commission order.

‘Ch. 96-15%, Lawe of Florida.

‘Ch. $6-159, §3, Lawe of Floridsa; $120.52(8), Fla. Stat.
(Supp. 1994).
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In the Quallalaz Norld proceeding, the Comrission was faced
with two apparestly conflicting statutory provisions. On the one
hand, Section }64.02(7), Florida Statutes (199%1) provided that the
ters “telecommunicat ions company® did got include a *cellular radio
telecommunications carvrier.* Because the Commission’s statutory
authority is limited to the regulation of *“telecommunications
companies, ™ ONI and othere’ maistained that OwWi's proposed pay
telephone service was exempt from Commission juriediction. On the
other hand, Section 364.021(6), Florida Statutes (1991), provided
that the term *"service® was *... to be construed in ite broadest
and most inclusive sense.* HRelying on its suthority to regulate
pay telephone service pursuant to Section 364.3375, Florida
Statutes (19%1), the Commission concluded that it could assert
jurisdiction ower OMl's wireless pay telephone service
notwithetanding the statutory exesption provided to cellular radio
telecommunicat LORS carriers.

The Cellular Borld decision conflicts with the prior decision
of the Floride Supreme Court in Radic Tslsplons CORMULLICALIONS.
inc. ¥ Southsasters Telsphons Scmpany. 170 So.2d $77 (Fla. 1%64)

‘Sas Section 364.01(2) and (2), Florida Statutes (198%1).

ol the issuance of Order No. 29264 on October 28,
1991, MoCaw Telecommunications, Inc. filed a petition
for intervention and sotion for reconsiderstion or clarification
of Order No. 25364. BellSouth Mobility, Imc. filed an amicus
mencorandum in of MoCaw’'s motion for reconsideration or
clarificetion. sotions were denied by Order No. 25799
issued February 34, 1993,



(hereinafter “Radic Islsphons*'.  Badic Telsphons involved a
dispute between Radic Telephone Communications, Inc. (*RTC*), a
Federal Commission (*POC*) licensed wireless common
carrier and Southeastern Telephone Company (“Southeastern®), a
landline local exchange company. Southesastern objected to RTC's
interconnect ion with Southeastern’s landline facilities contending,
intszr alia. that RYC was & " telephone company* as defined by
statute’ and, therefore, was reguired to obtain a certificate from
the Commission a8 & prereguisite to providing service. The
Commission agreed issuing an order Jetermining that RTC was a
*telephone company” as defined by Florida law, requiring RTC to
cbtain a certificete of public convenience and necessity, and
suthorizing Southeastersm to discontinue the connection of its
landline service with R7C's sobile radioc service. RTC appealed the
Commission order.

The Florids Supreme Court reversed. The Court noted that the
Commission lacks genersl statutory authority to regulate various
types of public utilities and the services they provide. The Court
further stated that each decision by the Legislature to grant the
Commission suthority to regulate a type of public wtility company
and service was predicsted by passage of a comprehensive plan of
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regulation.” BRadic Tslsphons. 170 So.2d at S81.

Turning to the “the Iadio COMNMRLCALIODS asIvigces with which
we are here concerned, * the Court held that the Florida Legislature
had not granted suthority to the Commission to regulate such
services. 170 So.34 at S581-2 (emphasis supplied). Bmphasizing
that *[4]f there is & reasonable doubt as to the lawful existence
of a particular power that is being exercised, the further exercise
of that power should be arvested,”® the court concluded that "if and
when the Florida Legisiature decides to enter the field (radio
communicetions services) ... it will do so in no uncertain terms
and in language sppropriste to ... this new type of comsunications
service.* 170 So.34d at S82.

Although the Eadic Tsisphons decision held that the Commission
lacked jurisdiction over radico communications services, the
decision was mnot cited nor discussed in the Qellular World
declaratory statemsnt. In Badic Islsphons. Justice Roberts
forecasted that when the Legislature was ready to put the
Commission in the business of regulating radic communications
services, it would do #0 in *mo uncertain terms.* 170 So.2d at
s82. when Qellular Morld wes decided, the Legislature had been
nnmuawutumusucmmmmm

“he ., the Court peferved to *Ch. 350, Fla. Stat,.,
F.8.A. (Oh. m. un Ql un), muluu. railroads and common
carriers as therein def Fla .o P.B.A, (Ch,
26545, Lawe of 1981) mla and electric companies; Ch,
367, Fla, Stat., F.5.A. IO 72, Laws of 195%), regulating
water and sewer systems; and, of course, Ch. 364, Fla. m..
F.5.A. :a«umnum.w ing telegraph and
telephone companies.* 170 So.3d at S81.

7
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oot regulate redic communications services by virtue of the
exclusion of *a cellular radio telecommunicat ions carrier® from the
definition of & regulated *telecommunications company."”

In sum, the Commission ignored the comtrolling precegent of
the Badio Telsphons decision in Qellulax Morld Badic Telsphone
held that & provider of “radic communications service® is not
subject to Commission jurisdiction. At the time Qelluler Norld was
decided, the Radic Tsisphone holding had been adopted by the
Legislature in excluding "a cellular radio telecommunications
carrier* from regulation as & telecocsunications company. Any
doubt as to the imcorvectness of the Qellular Morlg decision and
the relevancy of the Badic Tslsphons precedent was recently laid to
vest by the Commission iteelf. In Jp Re; Petition 1o rescind and
Docket No. $60875-TL, the Commission addressed & petition filed by
s customer of OFE Florida Incorporated’s (*OTEFL*) challenging
GTEFL's proposed discontinuance of its Imposed Mobile Telephone
Service (*"IMTS", & form of wireless mobile service) due to the
current availability and wee of more technologically advanced
cellular wireless services. Citing Radic Tslsphons. the Commission
disnissed the petition for leck of jurisdiction:

n careful considerstion we have determined
N Morpan's petition. — INTS is wireless

:::'lﬂ. over which we have no jurisdiction,

o - 7.
iTihe Legislature did intend ““
- not o
n.-;lm any type of redic service, 1nlu¢w¢
‘padictelephone’ service provided by




5. THE COCOMMISEION BEEN EXPRESSLY PREEMPTED FROM
ThOVIDERS Y PABSAGE OF THR CNMIBUS BUDGET  AMD

In Qallulaz Morld. the Commission retionalized its decision to
assert jurisdiction over ONI's wireless pay telephone service by
noting that meither Floride lew nor the FOC defined a *cellular
radico telecommunicetions carrier* or *cellular service.*' This
alleged justification for asserting jurisdiction over wireless pay
telephone service no longe:r exists due to the passage of the
Omnibus Sudget and Reconciliation Act of 1993 (“OBRA*) by
Congress.™ Section $002(b) of OBRA amended Sections 3 (n) and 332
of the Communications Act of 1934 and, in so doing, defined
‘commercial mobile service® and clarified and confirmed federal
preemption over the entry and rates of commercial wobile service

providers .
*Commercial mobile service® is defined under OBRA as “any
mobile eservice ... that is provided for profit and makes

interconnected service available (A) to the public or (B) to such
classes of eligible users as to be effectively avallable to a
“order No. PSC-96-1261-FOF-TL issued October 8, 1996, at 3.
ML F.P.5.C. 10:432 at 435-6 (2991),

“pub. L. Mo. 10366, Title VI, $600210) (3) (M),
6002(b) (2)1(B), 207 Stat. 312, 393 (1993).
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substantial portiom of the public, as specified by regulation by
the Commission (FOC) ....*" Pursuant to the authority grarted
under OBRA., the PFCC has adopted & similar definition of a
*commercial mobile radio service. *™
With respect to federal preesption, OBRA provides, in
pertinent part:
ess D local govermment shall have
m‘:ﬂ:mm:;z
anes
The passage of OBRA in 1993 clearly forbids state regulation
of the entry or rates of commercial mobile radio service providers.
Wireless pay telephone service ie & commercial mobile service. Any
purported authority to regulate such service pursuant to Qellulal
Hozld has besn sapressly preempted by federal law.

C. THER IS REMRITE OF CHAPTER 364,
r.s.. THE LACK OF FPOC JURISDICTION
OVER WIRELESS PAY TELEPEONE SERVICE.

Any gasp of life vemaining in the Qellular Morld decision
after QBRA was clearly laid to rest by the Florida Legislature’s

e

47 U.8.C. I (0.
HeY C.F.R. Seg. 30.) defines & "Commercial mobile radio

service” a8 *l(a] mobile service that is: (1) (A) provided for
profit, with the intent of tmuut compensation or
oe; and (C) available

monet ary i b)) an interconnected serv
to the « Or e u-sunnotnl ible users as to be

effectively aval available to & substantial mm of the public; or
(2) the functional eguivalent of such a mobile service described

in paragraph (1).*
47 U.8.C. N3 I@) (N .
10




comprehensive re-write of Chapter )64, Florida Statutes in 1995.%
These amendmants are saterial from the standpoint of both what the
legislature did gngd 4id not do.

Firet, with vespect to the statutory exclusions from the
definition of & *telecossunicetions company.* the Legislature
struck the terws *a specialized mobile radic service operator,
private radio carvier, & radic common carrier, (and) a cellular
redic telecommunicetions carvier.* replacing them with the FCC's
*commercial mobile redio service® (“OMS*®) provider, the service
defined by the POC pursuant to OBRA."

Second, in addition to retaining provisions subjecting
wireless telecommunicetions cerriers (mow referred to as OWS
providers) to state sales and gross receipts taxes, the Legislature
added lenguage subjecting OMRS providers to universal service fees
sssessed pursuant to Sectiom 364.02%, Florids Statutes (199§) "

Third, and finally, the only amendment to the statutory scheme
tor regulation of pay telephone service was an amendment providing
that sach pay telephone station shall *be eligible to subscribe to
flat-rate, single-line business local exchange service. *"

Recalling the Radic Islsnbons decision, the Court observed
that had the Florids Legislature intended the Commission to

“Ch. 95-403, Lewe of Floride.

Yigh, #5-403, 87, Lows of Florids; $364.021013), Fla. Stat.
(1998) .

“ia.

MOl 95400, 834, Lawe of Florida; $364.33751(3) (e), Fila,
Star. (1998).

11



regulate *redic communications service.® it would have been a
simple matter to insert such language in the statutory definition
of & "telephone company.* 170 So0.2d at 581." Had the Legislature
intended the Commission to have regulatory authority over wireless
pay telephone servioe, it would have been & simple matter to insert
appropriate langusge into the comprehensive re-write of chapter
Jéd, F.5. Sut the Legislature chose not to do so. OMRS providers
were subjected to universal service fees but not pay telephone
regulation under the revisions to Section 364.02(12), Florida
Statutes (199%). Similarly, the prov.sions concerning the
regulation of pay telephone service were amended only to include
the option of & flat rete Bl line -- not the regulation of OMRS
providers who provide pay telephone service. Thus, the
Legislature's failure to include appropriaste amendments in the 1995
rewrite of Chapter 364 sxpressly granting the Commission authority
to regulate wireless pay telephone service supports the conclusion
that the Commission lacks such authority.

Moreover, by amending Section 364.02(12) to incorporate the
ORRA/FOC term “commercial mobile redio service provider.,* the
Legislature expressed its intent to clarify Florida law to ensure
consistency with federal statutes, rules and orders defining and
applying the terms “commercial mobile service* and “commercial

. 558
lsect Lon uo.nm. F.8.) to .-I“uuz.-
writtes notice within ninety , it would - -mlo
metter to have inserted the limitation in the statute) .”

i3

Sc.324 919,
int ended




mobile redic service.*™ Those statutes™ and FOC orders™ confirm
Congress’ imtent tO presspt state government from regulating the
entyy or rates of commercial mobile radio service which includes
wireless pay telephone service.

I11. coECLUSION

The 1996 revisions to Florida’s Administrative Procedure Act
reguire & proposed rule to implement & specific law. In this case,
Chapter 364, Florida Statutes, does not authorise the Commission to
assert jurisdiction over OMS providers who provide wireless pay
telephone service., To the contrary, Chapter 364 excludes OMRS
providers from Commission regulstion except for the limited purpose
of potential universal eservice assesssents. Florida law
complements federsl lew which expressly preempts state regulation
over the entry and retes of OMRS providers. OTE Mobilnet maintains
that the Commission acted outside of ite jurisdiction in the
Ssllulaz Norld procesding. Any dispute on that point surely has
been rescived by the subsequent amendments to both federal and
Florida lew discussed in this brief

. S41 So.24 1297, 129
(Fla. ist - Nh o! statutory
const ruction is that mere of language does not
necessarily indicete an t.h. law, for the intent
way be to clarify ‘It wes mm safeguard against
nisapprehension a8 L0 existing law leu.uun omitted) .*).

Sges 47 U.5.C. $332(c) (3) (A) and 332(d) (2).

7988 (1993) .
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To conclude, the Commission lacks statutory authority to adopt
rules concerning providers of wireless pay telephone service.

Respectfully submitted,

WITLIAN B. ﬁ ESQ.
uu-r. Boenia, Underwood,
Purnell & Roffean, P.A.

P. ©. box 551

Tallahaseee, Florida 323032-08%51
(904) 681-6788
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I NERESY CERTIFY that a o(th.tart-mtmiah«lw
U. 8. Mail to the following nlthy October, 1996:

Diana Caldwell
Florida Public Service Commission
2540 Shumard Oak Boulevard

Room

Tallahasses, FL 323990050

Patrick K. \ne, Esq.
and

. O, bax 1657
Tallahasses, FL 332302

:hm".
125 §. Gadsden Street

Suite 200
Tallahassee, FL 32301
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