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Ms. Blanca Bayo. Director 
Oi,·ision of R«ords and Rcportina 
Room II 0. Easley BuildillJ 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee. florida 32399-0850 

October :!3. 1996 

Re: Docket No. 9Sll91·TC and Docket No. ~7-TC 

lkar Ms. Bayo: 

B)' HAND DELIVERY 

Enclosed are an oriainal and fifteen copies of Global Tel•link Corporation's and lnvision 
Telecom. Inc.· s Motion to Dismiss Petitions on Proposed Agency Action in the above·referencc:d 
dockets. Also enclosed is a 3 1/2" diskette with the documents on it in WordPcrf«t 6.016.1 format. 

Please indicate receipt of this document by stamping the enc:losed extra copy of this lc:ner. 

Thank you for your assistance in this maner. 

FRSiamb 
Endosurc:s 
cc: Barry Sclviqe. Esq. 

Mr. Joe Rotman 
Parties of R«ord 

Sincerely, 

i/~tlfy,L£, 
~,._Floyd R. Self "'~--0 
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BEfORE TH£ fLORIDA PUBLIC SERVICE CO!\IMISSION 

In re: Petition for waiver of 
rules and policies to permit 
provision of 0+ local and 0+ 
intralA T A utilizing store and 
forward technology at pay 
correctional institutions and 
other confinement facilities. 
by GlobaJ Tei•Link Corporation 

) 

) , 
) 
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) ___________________________ ) 

In re: Petition for waiver of 
rules and polic:ies to permit 
provision of 0+ local and 0+ 
intralA T A utilizina store and 
forward technoloaY at pay 
correctional institutions and 
other confinement fac:ilities. 
by lnvision Telecom. Inc. 
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) 

) 

) 
) 

) 
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-------------------------> 

Dt.lCket No. 95 1198-TC 

filed: October 23. 1996 

Docket No. 960407-TC 

Filed: Ocrober 23. 1·996 

MODQN m QJ$MI$-, PEIIIWNS ON PBOPQSED AGI:NCX ACJ'ION 

Pursuant 10 Rules 2S·22.03S and 25·22.037(2). Florida Adminisrnuive Code and Rule: 

1.420(b). Florida Rules of Civil Procedure. Global Tel• Link Corporation and lnvision Telecom. Inc .. 

hereby submit Ibis Molion to Dismiss Petitions on Proposed Agency Action filed by Quincy 

Telephone Company and ALL TEL Florida. Inc .• as Quinc:y and ALL TEL first. lac:k standing ll> 

object to these waivers and secondly. uy resuic:tions on inual.A T A calls have been preempted by 

the- FCC. In support of this Motion. Global and Invasion state: 

I. INTRODUCI'ION 

I. Global Tei•Link Corporation c "Global") and lnvision Telecom. Inc:. ( "ln\·isiun") tilc:d 

Petitions for Waiver of Rule 2S·24.S2S(7). Florida Administrative Code and policies contained in 

several Commission Orden which prohibit non·LEC pay telephone pro\·iders from carrying 0 • 
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intral.t\ TA and 0+ local calls. The Florida Public Service Commission granted such pctitiuns m 

Order ~o. PSC·%-0867·FOF· TC. issued July 2. 1996 and Order No. PSC ·96·1 009·FOF • TC. assucd 

August 7. 1996 rcspec:tivcly. 

On July 16. 1996, Quincy Telephone Company ("Quincy") filed its Pctitiun " n 

J•roposed Agency Action in Global's Petition for Waiver. Subsequently. on August :!I. 1'196. 

Quincy tiled its Petition on Propostd ,\gmcy Action in lnvision's Petition for Wai\·er. On :\u~u:.t 

::!8. 19%. All TEL Florida. Inc .• f'AI.l TEL") filed its Petition on Proposed Agency Action m 

ln\·ision's Petition for Waiver. 

II. SVBST ANTIAL INTEilt:ST 

3. Pursuant to Rules 25-22.029(4) and 25-22.036(3), Florida AdministratiYe Code: and 

S4."Ction 120.57, Florida SWUICS. a person whose substantial interests may or will be alfcctcd by the 

Commission's proposed a&:tion may file a petition tOr a section 120.57 Marina. The case of A~rico 

CbcmjcaJ Co y Qawtnxnt gfEpy®pmanal Rc1nletjoo, 406 So.2d 478 (Fla. 2d DCA 19M I 1. 

rs;yjcw dcpjccl, 41 S So.2d 1359 ( 1982), defines the burden placed upon a person who wishes to 

demonsuatc standina under the subswttial interest standard: 

( 8 )cfore one can be coDJidercd to have a substantial interest in the outcome of the 
procccdina he must show I ) lhal he will suffer injury in fact which is of sufficient 
immediacy to entitle him to a scc:tion 120.57 hcarina. and 2) lhat his substantial 
injury is of a type or nature which the procccdina is dcsisncd to prot«t. The tirst 
aspec:t of the lest deals with the dclfrcc of injury. The second deals with the nature 
of the injury. 

W. at482. 

4. Quincy and ALL TEL alleac their substantial interests~ aff«tcd in that e~h will 

sut'f~r a loss of revenue if Order Nos. PSC ·96·1 009·FOF • TC and PSC ·96-086 7 ·FOF • TC bccomt! 

., .. 
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final . th~y c:liminatina the resef'·ation of 0• local and 0• intraLA T A calls to the sm.· in~ I.E C. 

Lnss of re\·c:nues is the onJy injury alleaed by both All TEl and Quincy. Howe\·cr. compctiti\'e 

economic injury. as alleged by Quincy and r\l.l TEL. is an inadequate basis for standing in this 

proceeding. 

5. 'fhc: case law in Florida is well senled !hal a claim b~· a compctitor of economic harm 

resulting from an agency aaion or proposed agency action docs not entitle the pctitiontr to a §I 10.51 

hearing. Fla. Pgljcc Bcpcy. A am y. Fla. Dept gf State:. 450 So.2d 283 (Fla. I st DC A 19JC4 ); 

F!orid;a Socjcty gfOJMalmgiA&Y y St"C 8gap:l ofOJMmcqy, 532 So.2d 1279 (Fla. 1st OCA 1988); 

rcyjc;w dmi£d, 542 So.2d 1333 (1989); Agricg Cbs:mjcal Company y Dept gf Epyirgom,;ptal 

Rcgylatjop. 406 So.2d 478 (Fla. 2d DCA 1981 ). 

6. In Aazjcg, Freeport Sulfur Terminal challenaed several of Agrico's environmental 

permit applic:at.ions on the buis that Freeport's economic interests would be injured if the 

environmental permits were issued. u Apico could thereafter utilize a cheaper sourte of sulfur ill 

its operations. The court held that if Freeport's standina is challen.aed by the penn it applicant and 

Frc.:pon is unable to produce evidence to show that its substantial environmental interest will be 

affected by the pcnnit pat. tidier thin their mere economic interest. the agency must deny 

standing and proceed on the permit directly with the applicant. W. at412. Moreover. absent a 

.. provision of .,cncy rqulllion which allows a competitor to objc:ct solely on the basis of potential 

competitive economic injury," economic injury is insufficient for purposes of determining the 

party· s substantial interests. W. 

7. In Elgridl SP;jcty gfOJzsbelmgiA&Y y swc Bqerd gf~mcgy. SJ2 So.2d 1279 

(Fla. I st DCA 1981); IDim dmin' 542 So.2d 1333 ( 1919) the court held that the oplhalmologist · s 

allegation of~ toss &om compc\ilion or loss or publi~ ICSI*I rcsultiq if opcomctrisu wen: 

3 
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able to prescribe dru&s was an inadequate basis with which to proceed to challenge the Buard nf 

Optomcmy's ndtmakina ptOCttdina. The couft made clear that "absent dear authority t't>r the: 

inclusion of com~titive economic considerations into the certification process • ... compc:titivc 

c:conomic considerations are not to be considered in licensins and cannot pro\· ide a foundation tor 

a competitor to participate in the licc:nsing proc~ ... ld. at 1283. 

8. Quincy and ALL TEL have failed to allqe any injury copizable unckr Rule :!S-

:!4.SOSc 3 ). Flonda Administrative Code. the applicable: rule permitting the PSC to nemrt Gluhal 

:and Jnvision from Rule 25-24.5 I 5(7). Nor have Quincy and ALL TEL allqed or referenced any 

other applicable nale or statute aranting lhm1 protection from the PSC's actions in this pr()(ccding 

or providina the authority for the inclusion of competitive economic considerations in the: ~·aiver 

process. Rather. chlpccr 364. Florida Statutes ( 1995), conlmlplates just the opposite with respect 

to providina the authority necessary to include compcti&ive economic considerations when 

dctc:rminina wMther Quincy and ALL TEL· s substantial intcmts have been affected . 

9. Chapter 364, Florida Statutes, clearly promotes competition for all types of calls. 

includina 0+ intral..ATA and 0+ local calls. For example. in section 364.01 . Florida Statutes. the: 

Legislature declared tbll the con~pCtitive provision oftclccommunicalions services is in the public 

intc:n:st. Moreover, the Lqislalure has given the Commission the authority to c:ncowagc: 

competition throuab flexible rqulllory trca1ment amana providers of telec:ommunications scn·kc:s 

in order 10 ensure the availability of the widest possible rqe of consumer choice in the pro\·ision 

of aU telecommunications services. Section 364.01 (4) (b), Florida SWUtcs. Furthermore. the: 

Commission is under an obliption to "eliminate any rules and/or rqulations which will delay or 

impair the transition to competition." Section 364.01 (4) (0. Florida Statutes. Thus. to the C:)(tc:nt 

it waives the applicable ru1cs permittinalnvision and Global to handle 0+ local and 0+ intraLAT A 

4 
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calls.lhc Commission is enc:ouraains competition as contcmplakd by the legislature in chapter 3M. 

Flur'itfa Statutts. Ss;c. also Order No. PSC-94-0114-FOF-TI. at 3 (Jan. 31. 1994). 

I 0. Assuming. for purposes of argument only. that ALl TEL and Quincy will lose the: 

rc:vc:nue the~· allege will be lost. they have not alleged that the loss of such revenues will put thc:m 

in an undereamings position. Nowhere have ALL TEL or Quincy alleged they are below or 

otherwise fall outside their authorized range of rate of return. 1 More importantly. neither have: 

alleged that Globar s or lnyisiop • s waiym will put them outside their authorized range rate of return . 

Therefore. ALL TEL and Quincy have not established that their substantial interests have been 

atTected because they cannot demonsvate an injury in t'Kt as required by pan one of the Arpicg test. 

Moreover. Quincy and ALL TEL ·s objections to the Commission grantina GlobaJ and lnvision the 

necessary waivers 10 hlndle 0+ local and 0+ intral.A T A calls fail to show that. other than a potential 

economic impKt on their revenues. their substantial interests will be injuriously affected in any 

manner as required by section 120.S7. Florida SCitulcs. A«ordingly. Quincy and ALL TEL should 

be denied standina and their Petitions on Proposed Aaenc:y Action should be dismissed. 

B. Rednttab..,. 

II . AssumiJta for pulpOICS of qwnent only dull such economic inlaests aR protected. 

Quincy and ALL TEL have not met the second prona of the AIP'ioo test Specifically. they ha\•e not 

established lha1 their economic injwy is of a type or nature that a hearing on the requested wai\·ers 

is designed to proccct. ~ Aari'9 Cbapjsal Co. y Qr,pytmcnt g( Eoyimii'DCPtal Rqyl;njop, .&0<-

So.:!d .&78. 482. To the extent Quincy and ALL TEL alleae they will sutTer a loss of revenue tor 

1 If either ALL TEL or Quincy is below their overall ranse rate of return. then their 
appropriate relief is a petition for a chaftae in rates pursuant 10 section 364.05. Florida Statutes 
( ) ()95). 
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which their custornas may have to pay increased rates to replace the amount lost. t~ir c:cunomu.: 

injufy can only be addmsed in a rate case and not a hearing protesting the Commission· s ~r:ant o.-

ulobal and lnvision's waivers. The hearing on the rcqu~stcd wai\·crs is not a proceeding dcsignc:J 

to protect Quincy and ALL TEL· s revenues nor to reimburse them tor any losses sutlercd as a rc:~ult 

of competition. 

12. ALL TEL and Quincy can only argue that wai\·c:rs should be denied so as tu prutc\: l 

their revenues. However. aiven the competitive policies of chapter 364. protection of rc\·enuc:s •~ 

not relevant to the pant of Global and lnvision's waivers. Rather. to the extent Quincy or ALLI'EI . 

need additional revenues. suc:h revenues can only be obtained in a aencral rate or limited proce.:ding 

Wider chapter 364.11'1 entirely separate process independent of the instant waiver iss&M:. Thus. thi-. 

is not a proper procccdina for the relief requested. and so the protats should be dismissed.: 

Ill. GRANTING GLOBAL AND INVISION'S WAIVERS 
FURTHERS COMPETITION AS ENCOURAGED BY THE 

TELECOMMUNICATIONS ACT Of 19M 

13. The Telecommunicalions Act of 1996 es&ablishes a clear policy of encouraging 

competition amana inlcrs1ase and intrast.atc telccommunica~ions carriers. For example. sccuon 

25 l(b)(3) compels ach locaJ cxchlnae carrier to provide "dial ina parity to competing prO\•idc:rs •>f 

telephone c:xc:hanae service and telephone toll service. and to permit all suc:h provickrs to ha\ c 

! To the extent Quincy and ALL TEL have any standina. suc:h protests should be limt:: .: 
solely to the issue ofO+ local calls due to the Commission's decision in Order No. PSC-96-084a). 
FOF-TP. issued July 5. 1996. This Order. which was not protested by any pany. permits non-I.E(.' 
pay telephones. as well a CAs and STS providers. to route I +/O+intral.ATA toll traffic from thl!u 
phones or systems to the intral.A T A carrier of their choice. In rea:hina that conclusion. thl! 
Commission found that allowina non-LEC pay telephones. CAs. and STS providers co route I • 0 • 
intraLAT A toll calls is a saep forward with intraLA T A competition. While this Order bccoml!s 
effective for small LECs Oft Janulr)' I. 1997. the protests of ALL TEL and Quincy should be limitc:J 
solely to proacstina 0+ local calls. 
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nondiscriminatory access to telephone numbers. operator sct\·iccs directory assistance. and dirc:cto~ 

listing. \\ith no lllftasonable dialina delays.'' Moreover. section l76(b)( I )(E) specifically pro\' ides 

that payphonc service providers shall have the right "to select and contract with. the carriers that 

cany intraLA T A calls from their payphoncs." On the basis of these statutes. and the FCC's recent 

Rcpon and Order. elfc:ctive November 6. 19%. this state h&o; been prccmptN from imposing any 

restrictions on the ability of Global and lnvision to handle any intralA T A caJis (including local J 

other than(). calls. Accordiqly, lhc Quincy and ALL TEL protests should be dismissed. 

14. In the FCC's Report and Order. adopted and released September 20. 1996. in CC 

Docket No. %-111 and CC Docket 91-JS ("FCC Payphonc Order"), the FCC said: "Because ~ction 

276(b)(l )(E) establishes that all payphonc service providers are to have the ript to negotiate: tor 

incnl..A T A carriers for their payphones. we find that state rqulations which require the routing of 

intraLATA calls to the inc:umbeat LEC are inconsistent with the 1996 Ac:t." FCC Payphone Order. 

, 261. Based upon this findina. chc FCC spccifacally preempted "all such state requirements" 

inconsi51mt ,.;th section 276(b)( I )(E). W. Since neither in lbc SWUte nor the FCC Payphonc Order 

is an inlr.ll..A T A call restricted only to toll service. this snentption applies to Ill local and toll calls 

within a LATA except for 0· calls, which were sinalcd out for different treatment at this 

Commission's request. FCC Payphone Order. 1262.' Acc:ordinaly, since this state has been 

preempted in this ruacr. lbcrc is no t.sis for proceedina with lbc protests. Tbcrcforc. the petitions 

of Quine:,.. and ALL TEL should be dismissed. 

, The fact thlt o- calls are discussed at aU within the context of section 276(b )( I It E) anu the 
"intraLA T A" authority of payphone providers only reinforcts the conclusion that sc~ti"n 
276(b)( I )(E) applies to all intral..ATA calls. whether toll or local. 
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WHEREFOR£. Global and lnvision requests the Florida Public Sc:n·ice Commission to 

c:nttf an order dismissing QuitK:y and All TEL· s Petitions on Proposed Agency Action. 

Respectfully submitted this 23rd day of October. 1996. 

Respectfully submitted. 

MESSER. CAPAREllO. MADSEN. 
GOLDMAN &. METZ. P.A. 

Post Ollice Box 1876 
Tallahassee. FL 32302-11176 
(904) 222-0720 

JLOYD R. SELF. ESQ. ) 
t·0 GWEN G. JACOBS. ESQ. 
iJ Attorneys for Global Tel• Link 

Corporation and ln,ision Telecom Inc. 
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CERTIFICATE OF SERVIC£ 

I HEREBY CERTIFY that a true and correct copr ofGklbal ·rct•tank's OVId ln\·i~aon Tdecom. Inc.' \ \1oao.m 
to Dismiss Petitions on Proposed Agency Action an Docket So 951191· TC ;u~d Dol:kct So. %0407· TC 1w b«n '>t'r'\cd 
by lfand Delivery t•) ancl'Of U.S. Mllll on this ~Jrd day of Octobtr. 19Q6 to the tollowana partaes of record 

Monicll Barone. Esq• 
Division of Legal ~ices 

RlxJm 370. Gunter Buildina 
•·lorid. Public ~icc Commission 
~s.ao Shumard Oak Blvd . 
TallahliSSCC, Fl l2l99·01SO 

JctTry WMim, E~q. 

Auslt)' .t: McMullen 
P.O . Bol )91 
Tllllahuscc. FL 32302 

David Erwin, E.sq. 
Vouna v .• Aucnckr. ct al. 
P.O . Drawer I 170 
Tallahauce, FL 32302 

•• 

__ __ _ _L _ 


	11-1 No. - Rescan371
	11-1 No. - Rescan372
	11-1 No. - Rescan373
	11-1 No. - Rescan374
	11-1 No. - Rescan375
	11-1 No. - Rescan376
	11-1 No. - Rescan377
	11-1 No. - Rescan378
	11-1 No. - Rescan379
	11-1 No. - Rescan380



