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In this brief, BeliSouth Mobility Imc (BNI) addresses the

Florids Public Service Comaission's lack of jurisdiction over a

commercisl mobile redico service provider (CMRSP) in its provision

of wireless pay tealephone service (PATS). For sase of reference,

the provision of PATS by & OMRSF will be hereafter ocalled

“OMRSP/PATS . *

T™he issue of Commission jurisdiction must be ansvered in the

“megative from two perspectives. First, fros the perspective of

na State lav, the Florids legisleture has not granted the Commission

20 | jurisdiction over CMRSP/PATS. Second, from the perspective of

o federal law, the State of Florids has been presspted fros the

q‘) economic regulation of COMRSF in any of its telecomsunication
[ activities Iincluding COMRSF/PATS .

The dispute over the Comnission's asuthority te regulate

| wireless PATS begen the Commission‘'s declaratory statesent
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" (the *Declarstory Statement®) in Docket No. 910470-TP, which was
opened in responsse to & petition for declarstory statemsnt by
Celiuiar %orld, Inmc. (Celiular Wworid), a oellular carrier.
Cellular World was considering expanding its service offerings to
include pay telephone service through specialized ocellular
telephone eguipnent, and vished to deteraine whether such service
would be subject to the Commission's jurisdiction. In part,
Cellular World scught

T

1990) the Cesnission's Juriseiction

over World's cellular

telecommunicat ions serv.ce any Commission

Cellular World's Petition, Par. 4, page 2.
In relevant part, Section 364.02(7), Florida Statutes (199)1)

provided as follows:
(7) ‘*"Telscomsunicetions ocompany' incl

every corporstion, partnership

a
i

-
-
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On October 28, 1991, the Commission issusd Order No. 253264
rendering its determination in the Cellular World metter. The
Commission concluded that *. . . the celivlar sxasption (in Section
364 .02(7)) should be construsd narrowly and thet the Commission has
regulatory jurisai.ction over the provision of pay telephone service

2



" provided through cellular interconnection as described by Cellular
World.® (Order No. 25264, page 6).

In 1994, Chapter 364 was anended to foster the transition from
& mostly monopoly and regulated telecommunications environsent to
& competitive and dereguilsted environment. As part of the changes
to the chapter, Section 364.02(7) was renusbered as Section
364.02(12) and revised to read in partinent part as follows:

(32) ‘Telecommunications au_mm every

g-uwa. « « offering ications service
mmuunnmmmummua
ulmtﬂum tnuuy. The ters
company' doss not include . . . @

OOOOM

uﬂu.r ﬂli

mu-mmm imposed pursuant to
chapters 203 and 212 and any assessed pursuant to s.

364.025. (enphasis added)

To avoid any confusion a8 to the msaning of “commercial mobile
redic service provider® the legisleture eadded a definition in
Section 364.03(3) as follows:

(3) “Commercial mobile redic service ider® means a

commercial mobile redic service prov as defined by

and pursuant to 47 U.5.C. ss. 153(n) and nndi.

On January 4, 1996 (revised on July 18, 1996), Commission
staff filed its recommendation that the Commission adopt certain
proposed pay telephone rules and in these rules continue to assert
jurisdiction over providers of CMRSP/PATS. The retionale for the

staff's recommendation is as follows:




q

The Commission approved the staff recommendation and issued
notice of proposed rules relating to pay telephone service on July
31, 1996,

On September 18, 1996, Commission staff issued a notice
proposing, ister alis, thet ONRSP/PATS rules be considered
separately from wireline PFATS rules, and inviting interested
persons to file briefs with respect to the Commission's authority
to adopt rules intended to regulate the activities of CHRSP/PATS.
This Brief is filed in response to the staff notice.



has jurisdiction over CNRSP/PATS. The applicable legal standard
for this issue is well established: the Commission may assert
jurisdiction only if the delegated authority is clear, f.e., if
there is ne ressonable doubt as to the delegation of suthority.

The retionale for and case lavw supporting this proposition is
well known to the Commission. It is axiomatic that the Commission
is & creature of statute and thus * . . . its povers and duties are
only those conferred sxpressly or impliedly by statute." Ihg State
of Fiorids Departasnt of Transportation ¥, Maye. 354 So.3d )89, el
(Fla. 1977); Daltans Sormp. ¥. Maye. 32 So.2d 510 (Fla. 1977).
Moreover, it is egually well sstablished that *. . . any reasonable
doubt as to the existence of a partiocular power of the Public
Service Commission must be resclved ageinst it." Dapt. of
IEADSRRITALIGR ¥. NAYS. 754 S0.24 at 359 (Fla. 1977). Thus, under
well-established case lav, the Commission may assert jurisdiction
over CHREFP/PATS only Iif the legislative delegation of that
suthority is clear. If there is any ressconable doubt, the guestion
of jurisdiction must be rescived agalnst the Commission.

2. Usder Vierids Statutes, Cosrission jurisdiction over

CuRshe i» e ﬂl*‘l.l "m. = clains :.!

Teaponakie Goubl .

The scope of the Commission's jurisdiction is defined at the
peginning of Chapter 364. For sxample, the first two provisions of
Chapter 364 read as follows:

364.01 Powers of commission, legislative intent.

(1) The Florids Public Service Commission

shall sxsrcise over and in relation te
telecomnunications companies the powers



conferred by this chapter.
(2) It is the legislative intent to give
exclusive jJurisdiction in all matters set

forth in this chapter to the Florida Public
Service Commission in regulating
telecommunicet ions

mmn . ..l‘l

any local or
special act or mmmmm

conflict of suthority may exist., .

In othar words, Chapter J64 grants the Commission
jurisdiction over “telecomsunicetions companies.” which Section

364.02(12), Setines as follows:

:u: ‘Telecompunicsat lons Muu every
nu-'m'”unun'ummmnmmn.
ulmmuou tacility. The ters
conmpany’ does not include . . . &

emphasis

> o0 0 §

Thus, the Commission is initially given jurisdiction over all
entities that provide telecommunications services for hire within
the state. However, there are subsets of such entities over which
the lLegisiature has declared that the Commission doss Dot have
Jurisgiction. One of these subsets is CNREPs. To reiterate: “The
tern ‘telecomsunications company' does not include . . . &
commercial mobile redio service provider." The lLegislature could
not have been more clear.

Given the above, any asssrtion of Commission jurisdiction over
CMRSP/PATS sust be grounded in an explicit statutory grant of
authority that acknowledges the jurisdictional limits of Section
364.02(02) and that states with at least egual force the
Legislature's intention to grant the cleimed jurisdiction. Without



such & clear statessnt of legislative intent, there is, “a
reasonable doubt as to the lavwful existence to the particular power
that would be proposed to be exercised, and thus further exercises
of that power must be arrested.” CiLy of Caps Coral v. GAC
Srilisties. Inc.. 281 So.2d 493, 496 (Fla. 1973). In short, the
Commission has no walid legisiative basis for asserting
jurisdiction.

3. nmmwu te
establioh the Cemmissios‘'s over _
u&umnmumumzmmm

otandards for resclving guestions

As noted, the OCommission's 19, Declaratory Statssent
interpreted the substantially identical statutory precurser to
Chapter 364 as conveying & grant of jurisdiction over CMRSP/PATs.
The Jeclarstory Statement asserted the existence of a reasonable
doubt as to the restriction on the Commission's jurisdiction, and
then procesded to rescive that anncunced doubt in fayer of the
Commission's jurisdiction.

The analysis supporting the assertion of jurisdiction is
flawed in several ways. Perhaps the most glaring flav, however, is
the Declarstory Statesent’'s fallure to scknowledge and apply the
proper legal standard for determining jurisdiction. In approaching
the task of isterpretation, the Declarstory Statement provides as
follows:

R at e S e, St
we reconcile m mﬂ:&:‘ﬂ“‘“ =
eoviclons of Gastione $84.08¢ ) ond 3642375, Bactics
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IS .02(8) that ‘Service is to be construed in its
broadest and moat inclusive since.' [sic) We interpret
Section 364.02(6) to refer to regulated services and not
to exception.
Declarstory Statament, at page 5.
At the outset, if the Commission's jurisdiction must be
*divined.” then at the very least, there is reasonable doubt as to

that jurisdiction and under case lav “"further exercise of that
power must be arrested.® BRadic Telsphons Communications. Inc. v.
Southasatarn Telsphone Company. 3117 So.24 877, (Fla. 1968).
Moreover, the declaratory statemsnt acknovledges that there are
*“potentially conflicoting® statutory provisions and the issue of the
Commission's jurisdiction is “comp! cete(d).” The Declaratory
Statement announces that the conundrus of the Commission's
jurisdiction will be resclved by construing the grant of its
authority over *“service® sxpansively, while narrowly interpreting
the "exception® to its Jurisdiction. Inm short, it is asserted that
there is & "resscnable doubt® as to the breadth of the “exception®
vhich must be rescived agalnat the “sxception® and in favor of the
expansive reach of the ters “service.*

The reasoning set forth in the Declarstory Statemsent fails to
consider the well-established case lavw in this area. If the
Declarstory Statement had included consideration of applicable case
lavw it not only would have addressed the general principles that
reasonable doubt must be rescolved ageinst Commission jurisdiction,
but would have included a Suprese Court case on point.

in Badie Telspheons Communications. Irg. Y. Southeastern
Telephone Company, 177 So.2d 577 (Fla. 1965), the ..ssue before the
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Supreme Court of Florida was whether Radic Telephone
Communications, Inc. (RTC) was & “talephone company™ within the
meaning of the then sxisting version of Chapter 364. In reviewing
the Commission's assertion of jurisdiction the Court acknowledged
that ETC met the definition of “telephone company® as defined in
Section 364.02, Fioridsa Statutes (1964); nevertheless, the Court
concluded that the 191) Florida legislature could not have intended
to regulate redic communication services when it had established
the regulatory schems because such service had not yet been
developed. The Court also rejected the argusent that resnactmsent
of Chapter 384 throughout the years brought a radioc communication
company within the definition of the telephone company. The Court
sav that argusent as an invitation teo "judicial legislation of the
kind freguently condemned . . .* 1d. st S8,

T™he Court further reasonsd that the legislature had never
conferred upon the Commission “any gensral autherity to regulate
‘public wtilities.'* J4d. (esphasis added) Historically, vhere the
Legislature intended for the Commission to regulate an entity as a
public wtility, It provided & specific grant for that purpose.
Thus, even though RTC set the statutory definition of a “telephone
company.* the Legislature had not saplicitly stated its intention
thet companies such as RIC be subject to the Commission's
jurisdiction. The Court disagresd with the Commission's argument
that the statutory schess and the public interest required a

conclusion of Commission jurisdiction:

reluctant disagree with an
m uluwmotmmwu



ia.

In light of the clear guicance of Radic Telsphons., the
Commission must conclude that it does not have jurisdiction over
OMRSP/PATS. In Badis Telsshons. the lLegislature could not have
intended jurisdiction beceuse redio communicetion companies were
not in operation; in this case, the Legislature cleariy stated that
the Commission doss not have jurisdiction over ONRSPs. In Radie
Islephons. the Commission sttempted to sssert jurisdiction because
RIC's activitiss mset the sxpansive and general definition of
"telephone company” and because “service®™ was to be interpreted
broadly; im the instant case, the Cosmission would assert
jurisdiction over CMRSPs where their activities meet the expansive
and gensral definition of “pay telephone service.* In Radie
Islsphone. the Cowrt held that the Commission may not expansively
interpret its Jurisdiction to assert authority where the
legisleture gould not have contemplated such jurisdiction; im the
instant case, the Commission may not sxpansively interpret its
jurisdiction to assert authority where the Legislature specifically
seid it gdigd not contemplete such jurisdicotion.
| B THE CONGRESS EAS PREEMPTED ALL OSTATES FRON THE BOONOMIC

REGULATION OF CtRSPFo .

The Commission's purpose in proposing PATS rules for vireless

i



providers is to angage in sconomic regulation of these carriers in
certain aspects of their business. For example, as noted above,

the staff argues that economic regulation is in the
public interest,
because many wireless pay telephone stations resemble

Mu—l mn--nu-— If wireless providers
notice and were not

S S T e

calls.

T™he Commission say mot engege in such economic regulation,
however, because the states have been presspted in this field by
the Congress. Specifically, in its 199) ssendaents to the Federal
Communications Aot ("PCA™), 47 U.5.C. § 151 gt seq.., Congress
expressly prevented states from regulating the rates charged by any
comsercial mobile service., Usnder the legislative heading “State
presmption,* Congress provided that *(n)otwithstanding sections
152(b) and 221(0) of this titie, no State or local governsent shall
have any authority to regulats the entry of or the rates charged by
any commercial mobile service . . . .* 47 U.5.C. § 12(e)(I)(N)
(West 1991 & Supp. 1998). The pressptive intent of this provision
is wmade particulariy clear by its rejection of the dual
interstate/ intrastate regulatory regime enbodied in sections 152(b)
and 22'(B). S8s 47 U.S.C. §§ 152(b) and 221(b). Thus, Congress
has completely presmpted any state regulation, whether interstate
or even intrastate, of retes connected with commercial msobile

i



" services.'

This view of the pressptive effect of the federal legislation
has been ssbraced by the FOC. In May of 1995, the FCC relied on
the new Section 332 to prevent states from regulating rates for
celiviar and other mobile radio services. The FOC stated:

FOC's Release dated May 11, 1995 (A copy is attached as Exhibit A
hereto) .

Thus the Commission may not attespt to impose rete regulation on
CMRSF/PATs because federsl presmption has preciuded the Floridas
Legisleture from delegating such authority to the Commission.

W respectfully suggests, however, that is not necessary teo




" view this as & case of pressption. On the contrary, the exclusion
of CMRSPs from the Commission's jurisdiction by Section 364.02(12),
Florida Statutes, is perfectly ocompatible with the stated
Congressionsl intent - there is harmony betwesn state and federal
suthority. Only an interpretation of Chapter 364 that ignores both
the plain meaning of Section 364.02(12) and well-established case
lav could bring the Comsission and the FOC into conflict on this
issue .
CONCLUS 10N

Secause it contravenes the clear intent of both the Florida
legisisture and the United Stater Congress, as well as well-
recognised Florids case lav, the Commission's attempt to assert
jurisdiction over CHREFs is be,ond the scope of its authority.
Accordingly, this Commission must abandon its attempt to impose pay
telephone regulstions upon COMRSPs .

Respectfully subnitted this 23rd day of October, 1996,

wiggine & Vi) , P.A.
$01 East Tennesses Street
Suite B

Fost Office Draver 1657
Tallahasses, Florids 232302
(904) 222~1534

o-:-.n for BellSouth Mobility
ne
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