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Commissioners: 
SUSAN F. CLARK, CHAIRMAN 
J. TERRY DEASON 
JULlA L. JOHNSON 
DlANE K. KIESLING 
JOE GARCIA 

DATE: 

TO: 

FROM: 

RE: 

State of Florida 
Blanc. S. Bay4 Director 

Division 01 Records nnd Reporting 
(904) 413-6770 

November 26, 1996 

Parties of Record 

Blanca S .  Bayb, Director 
Division of Records and Reporting 

Docket No. P - Petition by AT&T Communications of the Southern 
States, Inc. tration of certain terms and conditions of a proposed 
agreement with BellSouth Telecommunications, Inc. concerning 
interconnection and resale under the Telecommunications Act of 1996. 
DOCKET NO. 960846-TP - Petition by MCI Telecommunications 
Corporation and MCI Metro Access Transmission Services, Inc. for arbitration 
of certain terms and conditions of a proposed agreement with BellSouth 
Telecommunications, Inc. concerning interconnection and resale under the 
Telecommunications Act of 1996. 
DOCKET NO. 960916-TP - Petition by American Communications Services, 
Inc. and American Communications Services of Jacksonville, Inc. for 
arbitration of certain terms and conditions of a proposed agreement with 
BellSouth Telecommunications, Inc. concerning interconnection and resale 
under the Telecommunications Act of 1996. 

This is to inform you that the Chairman has reported the following communication 
in the above referenced docket. 

- Telephone conversation with Mr. Tony Lombard0 on November 25, 1996. 4% ..---,- 

AFA The Chairman's memorandum concerning the telephone call together with a portion 
of the brief filed in the appeal of the FCC's interconnection rules by Mid-Sized Incumbent 
m a l  Exchange Carriers and the Brief of Amici Curiae filed by a group of congressmen in 
&e same proceeding, copies of which are attached, are being made a part of the record in 
these proceedings. Pursuant to Section 350.042, F.S.,any party who desires to respond to 
2n ex parte communication may do so. The response must be received by the Commission 
within 10 days after receiving notice that the ex parte communication has been placed on 
the record. Please mail your response to the Division of Records and Reporting, 2540 
Shumard Oak Boulevard, Tallahassee, Florida 32399-0870. Because of time frames 
established by the Federal Communications Act, the Commission will take up these dockets 
at its December 2, 1996 Commission Conference. 
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State of Florida 

-M-%M-O-R-A-N-D-U-M- 

TO: 

FROM SusanF. Clark, Chairm 

B h c a  Bay6, Director of Records and Reporting 
F?SC-RECORDS/REPORTING 

RE: Communications Regarding Docket Nos. 960833-TP, 960846-TP, and 960916-TP 

On November 25,1996, I returned a phone caU to Mr. Tony Lombardo, representing 
BellSouth. During the conversation, Mr. Lombardo spoke with me a b u t  an issue that is being 
considered in the appeal of the FCC’s interconnection rules filed in the 8th Circuit Court of 
Appeals (Docket No. 96-3321, Iowa Utilities Board, et al, Petitioners v. Federal 
Communications commission, et al, respondents). Mr. Lombard0 directed my attention to two 
documents delivered to my Aide by Ms. Nancy Sims on November 25, 1996. The first of these 
documents is a portion of the brief fied in the above appeal by the Mid-Sized Incumbent Local 
Exchange Carriers. The second document is the Brief of Amici Curiae fied by a group of 
congressmen in the same proceeding. 

Mr. Lombard0 indicated that he believed that it was important for the state to oppose 
the FCC’s effort to allow alternative local exchange carriers to subscribe to and combine 
unbundled elements to recreate existing local exchange service offerings at prices that are lower 
that the otherwise applicable resale rate. 

Because there are similar issues being considered in the above three Commission 
arbitration pmxdings, it is appropriate to disclose this conversation and the attached documents 
to the parties to the Commission proceedings. Therefore, please send a copy of this 
memorandum and attachments to the parties and provide them an opportunity to respond. 
Section 350.042, F.S., allows parties 10 days to respone however, please advise the parties 
that, because of time frames established by the Federal Communications Act, the Commission 
will take up these. dockets at its December 2, 1996, Agenda Conference. 
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invcst m thcir own nctwodrs when the FCC's d e s  operatc to deny them an opportunity to 

recover the actual cost of those in=stmcnts. 

Moreover, because the FCC's rules would systematically deprive LECs of the 

minimum rema gummed by the Fifth Amendmen& the Court should intcrptct the Act, 

consistent with its plain terms. to avoid the significaut constitutiod questions that would 

be raised if the FCC's mding of the statute were wmct 

3. The FCC also docs violence to the statute's unbundling provisions. Congress 

requiwd a LEC to unbundle only the physical equipment and k i l i t i e s  ustd to route and 

transmit calls over ik nchvodt and my futlacs and functions provided by those facilities or 

cquipmcnt. congms- ' that the duty to provide those elements on an unbundIed 

basis should depena OIL whether a cixnpetitor's access to than is "necesspry" (in the case of 

a proprietary network elancnt) or whether the failure to provide access on an unbundled 

basis would "irapair" a competitor's ability to provide tclecommUnications service (in the 

case of all other network elements). 'Ihe FCC's Order upsets the delicatc_balancc chosen 

by Cagrcss mfnnrn ofasweep& and es-mlimkl, obligation to unbundle. Thus, 

under the Order, incumbent LECs are r e q u i d  to uabundle not only nece~sw network 

elcmmts, but also O m a  itans by which a LEC could dishgush itself m a competitive 

market,suchasopcratoranddimtory assistance savice, 'tcmcal services" such as Caller 

ID and Call Wdhg, and brslr-room OperatiOM pupport sy~ounS such PS SO- used in 

wmmunicatjng with d astomas. Moreover, the Order cammands a LEC fictiiio@y to 

"unbundle." then "rcassemble," all the necessary elements to provide completed local 

-\ 
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s&, and sell it to its competitors at the FCC’s bargain-basement “cost” based prices for 

network elanmts, thereby allowing compdtors to evade the pricing and othn Limits 

imposed by Congress on tbe d e  of LEC savices. 

- _  _ _  

The e€€& of the FCC’s h i v e  unbundling and rebundling requirrments is 

effectively to qmpriare the LECs’ netarorkp for the use of their competitors. The 

Cinrmstrm CCP arc no ~~t in principle than they would be if the FCC had owted LECs 

h n  their pmperry and installed their competitors in their place. Because Congress did not 
-__-- - 

adorize auy such taking of LECs’ network Hopary, however, thm i s  no paantee ofjust 

com*on far thc displaced LECs. ”be statute must therefore be constmcd nauowly to 

avoid the serious constitutional questions that would otherwise be raised by the FCC‘s 

actions - a task made all the d e r  here because &e plain tams of the Act do not come 

close to suppDmng the FCC’s iattusivc d e s .  

4. The FCC’s rules uademaine in two sigaiticaut ways the privatc negotiations on 

whichcwgresSprincipallydedfor opening local telephone taviCe to competition. Ph, 

the (3mmssI . ‘on’s pmxy prices preclude meanir@d price negotktions because neithex party 

has my reason to accept a price less fkvotable than that established by the default proxies. 

Seumd, CVUI morc hidiously, tfit FCC has rrplaccd the mandetory bargaining requinment 

of section 252(j)  wid^ a tariffing scheme by imposing an exmodmy ’ “pick-and-choose” 

m o a  unda which a competitor may k d y  impose OIL the mcumbent LEC any single 

term, including a price, hnr~ any i~tcrconntction agmmcnt without having to accept the 

quid pro quo hm the original intnconnection agreement. That rule has the effect of 

- 2 0 -  
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of ~ n g s  that might be considered nenvork elemenu since it must refer to "iafonnation" 

used in functions beyond the 'phydcal delivery' of telephone calls. (Report 1261). 

The FCCs interpretation of 0 153(29) is fatally 5awed because it igores settled 

principles of statuiory consuuction. In parrieular. ir ipores the prinaplc of ejurdem genek. 

which requires general terms in a statute to be intcprekd in accord with more specific 

terms preceding it. - -1 v. Iowa Methodict Me- r 95 F.3d 674,679 

(8th Cir. 1996). As applied to Q 153(29), &e rules require that the reference to "ocher 

proddon" be interpreted in accord with the spedc t e r n  - "trau9miJsion" and Youdng" - 
which precede it Thus, the refercnfc to 'other provbion" simply acknowledges that there 

are a series of discrete fundons known by difFercnt technical names involved in vansmitting 

a telephone call from one point in a network to anorher. In addition to ' u d i o n "  and 

"routing' &ere are signal& swirching lermbting etc. Rather rhaa rccitiug an exhaustive 

list of these IC- the Acr uses a shorthand to encornpars tbem alL OSS and servias like 

call waiting however, are not involved in trarumirtiug a call born point to pohf. Thcy are 

nos therefore. "nenwork elementsmu/ 

z "he FCCs i f e c ~ s  rules permit n w  mtmnts to wade rrstrktionr that 
the k t  impbvr on FCS& of telemmmnnhtionr SrrViaK 

The Act provides for wo alternative way% for ncw entrants to provide local telephone 

senrice. As previously explained, a requesting carrier can intercomen with an incumbent 

33 The FCC M e r  overreached by orduing incumbent LECS to provide access to OSS 
systems no later than January 1. 1997. (Rule 5 51319(f)(Z)). NonwithScandktg its 
acknowledgement that different LECs use &rent OSS systcms and that no mitiowl 
standards arc yet available. the FCC ordered immediate implemenbtiorr of acccss to OSS. 
This requirement is enormously costly and burdelrsomc to mid-sked LECs and &e costs of 
cornplying witb it will be for naught if new national standards arc adopted. as may happen 
in the near future. The January 1, 1997 deadline, therefom, is arbitrury and capricious. 
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LEC and purchase discrete elements of its newor% combine those elements as ii sees fit, 

and provide its o w  unique telephone service. Under 5 251(e)(4), a new entrant can also 

provide fully furnished telephone scMce simply by purchasing. ai wholesale raw, an 

incumbent's own telephone service and then reselling that same =Ma under its own name. 

Notwithstanding the clear and obvious disrinctions between resale and unbundled 

access, the FCCs interpretnuon of 0 2sl(c)(3) permits a requesting M i e r  to evade &e 

restrictions and cosi burdens associated with purchasing services for resale. The requesting 

carrier can do so by simply purchasing dl of an incumbent's network elements, on a 

putatively "unbundled" basic. forcing the inrumbent IO put tbcm back together again ( i s . ,  

"recombine" them), and then reselling under its own name what is hctionaUy the 

incumbeds own telephone service. %e FCCs interpretation is without merit. 

The FCC commits several errors in airiVing at an interprelation of P 251(c)(3) that 

permits requesting cpnicrs to accomplish an end-run around Q Zl(c)(4). Fmt, it mismkedy 

argues that the ACI 'does not impose any Limitations on aniea '  ability to obtain access to 

unbundled network elements." (Report 1 323). That argument conflicts wkb 0 251(d)(2), 

which expressly limirr the incumbent E C s  obligation to provide IO elements of its 

network. Moreover. the plain language and suucturc of 55 251(d)(2) and (c)(3) underscore 

that an iucumbcnt's obligation is simply to provide access to a limited number of discrete 

parts of is network on an unbundled basis. 

The FCC nurt ern by interpreting 9 Sl(c)(3) to require incumbent LEcs ralher 

rhan requesting carriers, to recombme &e neowork elements pchascd  from incumbents on 

an unbundled basis. (Repon 11 294-95). This untenable inurprctntiOa once again imores 

the plain language of 0 Zl(c)(3), which provider that incumbents must provide unbundled 

42- 
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elements "in a roamer that allows requesting caniem to combine such elements in order 

to provide . . . telecommunications service." (amphasis added). Thus, the FCCs 

interpretation is akin to requiring an automobile manufacturer to dwsemble one of is 

cars. sell al l  of l e  pans to a competitor (on some bypotheticxl, least cost basis), and then 

reassemble the parts ar the competitor's request! Norhing in # 25l(c)(3) warrants such an 

inlerprctation. 

As the above analoa illustrates, the FCCs interpretation would also impose 

substantial burdens on hcumbents. particularly mid-sized and small LE- that Congress 

never contemplated, much less aurhorizcd. Requiring incumbents to reassemble network 

clemencs would forciily conscript &e inmmknts' personuel (and rbcu upenise and 

tratning) into the scMce of their competitors. No justification for sucb a b k c  result 

eisrs. To the a n p a y ,  if DCW enuants are to be competing telecommunications companies, 

not just storefronts reselling phone =Ma over recombined p i e m  of an incumbent's o m  

network new cnuanu must be expected to hire rbeir o m  personnel and train them. 

F W y ,  the automobile amlopy illustrates well that tbe FCCs interpretation of 

# 25l(e)(3) enables new entrants to avoid the resale provisions of 0 211(c)(4). Obviody, 

a competitor wbo purchases all of the unbundled atemens of an incumbent's nctrvork and 

forces the incumbent to ressemble them, is simply buying the in~umben1's networlq and 

thus iu tclopbone savin. Congress. hwwer, prdded a distina method for competitors 

to achieve tbt t  o b j d e :  the rcdc provisions of 5 2Sl(c)(4). 
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r@ts of unregulated third Ppme-s. Nor can such a nght bc hferred more generally unda the 

CommuaicrtionO Act" 

C. The FCC Erred in Reading Seetion 251(c)(3) to AUow New Entrants t o  
Evade the Act's Limitations on Resale 

h ad- to expanding &e de6nitian of 'hctwolk dmds" and the Act's 

limitahns on what elements incumbents must provide, the FCC eliminated yet another 

critical distinCrion that Congress built into the Act Unda scctiw 251(c)(4), Congress 

imposed a distinct duty on incumbent LECs to provide ntail saviccs to requesting carriers 

at w h o l d e  rates so that those carrias can resell the scrvicco to subsaiba. Congress 

ddincd a distinct pricing standard for resold savices, a 8 252(d)(3) , and expressly 

rrS0icte.d die uses rhat c1~. be made of than, 4 271(e)(l?,((e Order would nullify these 

provisions by constrUing section Ul(cX3) to give requesting carriers an &ly dif€amt 

~ f o l r a e l l j m g t h C i n c p m b t n t  LEC'S ownfinishcd savice, solely thrdugh thc imagimy 

process of "unbdljnf the LEC's entire network and "reassembling" the pieces.& 

OrdK pa 33841. The FCC's "rcbundle" rule in effect adds rn the two options enacted by 

Congms (mbuded elancnts and resale) a third option thpt does not appear in the statute 

(rebundledcIemen8). l7mc rebundled be exactly the same, in evuy respecf -- 
as &e LEO' m i d  saviccs, but* must be priced at rates much lower than those derived 

from the wholesale diswunt for mold services. This not only is contrary to the terms of ___- - -  _/- - 

a s& s& %-.a- 415 U.S. 394,406 & n. 11 (1974) (FCC 
has no power to alter rights established under the Cowright Act). 
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section Ul(cX3). but also flatly contradicts the specific priSing standards and d e r  

restrictions that C o v s s  craftcd for limiting the reselling of services under the Act. 

- 

- - - _- 
The plain tams of section 251(c)(3) refute the notion that sexvices can be obtained 

for rrsalc simply by an incumbent's mtke network ad “uubundlcd elcments.” h 

imposing a duty M jncumbents to provide access to “elnnentr” of their network 

section 25 l(cX3) by its tcrms contemplates au obligation to provide elements - 

that is, of the network - on an “uubundled basis.” A new entrant that purchases an 

incumbent’s entire network from end to end, howwa, is not getting anythg on au 

”unbundled basis.” 

The FCC atkmpts @justify its reading of tht unbundling duty in part by noting that 

under d o n  251(c)(3) a requesting tank should be allowed to ”combine such elements” 

to provide telccommunicltions savices. Orda 7 293. Butjust as a requesting carria 

purcbing tbc whole network is not o m  any ”pad‘ of the network on au ‘bbundled 

basis,” so it io not “combining” pny ‘‘elements” that have. becn “unbundled.” hther, the 

rquesbg cania is simply buying fully finished telephone services. Any ”Mbundling“ or 

“combiuinf imralved in the entire process is the pmst  fiction. It i s  as if the FCC had 

transformed a starutDIy obligation to sell span parts for an automobile into a requirement 

that incumbents provide a fully assembled car. Once ageis by allowing new cntmnts to buy 

ServiceshUIhXdCItk under the ‘hbundlcd elements’’ label, wi&m having to contribute 

network fDcilitiu of W own, the FCC is creahg a profound disinccntivc to facilities- 

---- - \ __ 

.- _. - - 
\- _ - -  - 

- 

_ _  - - - - -  

based competition in dimt cantravention of congressional intent __ - - ___-- 
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The FCC would as0 quire inclrmbmt LEcI to treat same retail telecommunications 

- ~osa tedvdd  savices h t  are provided 011 thc network switch, such as Caller 

ID and call forwardiDg - as if thqwere thcm.sel=s l m b d - 4  network __ elemmts. I% 

Order 7 263, 413. Indeed, the order obligates incumber& to offa these s&ces to 

c~mpetiton as mbwdcd elemeats 4 finished savices for resale. But it would haw 

been norrsensical for Congrrss to dimt State commissions to establish two M e m t  prices 

for the same service. Nor did Congress do any such thing. & already noted, the 

C ~ c o m m i t t c C c h o s e t o  .' . * the tam "services* when it ffid the scope of 

m h w .  Confamoe RepOa at 121. Congress also spcsifcd that unbundled elcmcntr 

are ~W_&~inplltr "forthe provision of" a competitor's _- ownte~~comm\mications __- 

s a v i c Y  8 25 l(cX9 a d  addressed resale of WecommMicationo savices" that 

arc to retnil cubtamas 8 Zsl(cx4). Thus, Congress clearly indicated that the resale 

provisions, not fhe m w  nquifemmts, control what the incumbent's 5nished 

telccommunidona services arc a! issue. a & V 539 F.2d 

1 1 6  1173 (8th Cir. lWa), G a L  dcnisd, 429 U.S. 11 10 (197) (specifis prwisions govern 

_ _ -  

- --- - 

__- - 

__.- - . _-- 

._ 

_- -- 
~ 

- -- 

.. ___  -- 

over gareral ones).= 

a Moreover, if a particular tclecommnaications service is available via resale, its 
unavdability IS an 'Wnmdled elaneni" would dca~ly not "impair the ability of a 
[- Sanies, , . to providc the &KO that it seeks to offer." 8 251(d)(Z)(B). Thus. 
evmifadcal  service werearrcmgtyvicwcd as a"naworl element? unda the statute, the 
incumbent LEC still should not hnn to p v i &  it in the farm of m ''unbundled element" 
pursuant to the Act's separate pricing rules for such cicmcnts. 
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vaticd services would allow tbem to evade express statutory limitations on a competig's . . ~  ~... . 

right to resell the incumbent's retail Senriccs. Unlike unbundled network elements, which _---- 
insllmbcnts must offer to their rivals at cost (47 U.S.C. 8 252@)(1)), incumbents must set the 

prices for savices for resale by discounting horn retail rates. &s 47 U.S.C. 8 252(d)(3) 

(wholede wvise ratn equal 'kctail radts chargod bo spbseribas for the telecommunications 

savice rquesaed excludiug. . . costs that will be avoided by the local exchange Cyriei'). 

Congress legislated tixis d i f f w  in orda to prevent exploitation of ngulatmy p k c  

Mcrenlials. & H.R. Rep. No. 204, 104th Cong., 1st Sess., pt. 1, at 72 (1995) ("The 

[resale] rate should reflect whethcr, and to what extent, the local dialtone smrice is 

mbidkdby ofher services.. . ."). Regurstns requirr incumbent carriers to provide certain 

services to c& constimers at m c i a l l y  low ratcs (for example, basic tclephonc sexvice 

to USQJ). hambats BDI: b~ subsiflizc thex public Servisc burdens by pricing 

orha savices atew cost (for example, service to busiuess usem and Vtmcal services such 

as Calla ID aad call waiting). If competitors could obtain business services or vertical 

services at cost rather than a~ prices pegged to retail rates, thcy could be used uafairly to 

S a V e a U i U a d U l t  'I "- CuStDmas at prices below those that the incumbent must 

charge to recoup thc cast of s a v i u g  subsidized cnstamerr. A comp&tor could thereby 

{ 

lmdacurbincmnbcnt 'S pricesandlakern custamas. withontplwiaing a l l y * ~ C n t s  

on tke incumbent's scrvice.2 \ 

i 
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The FCC should not be panitfed to nullify Congress's intended distinction between 

network elements and hished services subject to resale me@' by redefining network 

elements to include adsting LEC d services. 

D. By Rquiring Incumbents to Turn Major Portions of Their Networks 
and Operations Over to Competitors, the FCC's Order Would Effect an 
Unauthorized Taking ofproperty 

We hwe already seen that &e FCC's pricing d e s ,  if a l I o d  to stand, would lead to 

rahs for netwod elanen& and wholesale services. This same infirmity infects 

's demand that LECs make a d d i t i d  iaMtmmtr in thei~ networks for the rheconnmfslon . .  

badtoftheir- ' , BnttkrSscclaEaningunb\mdlingandrcsalediscusscdinthis 

s e c t i a  also ueue another, distkt takings problem: rhe undmowierlged deet of the FCC's 

rules is to take LEC prop~rry for public me without sfatuany authority to do so. By 

permitting new entrants to appropriae 9 aspects of the LEC's existhg business, demand 

upgradts 6com the LEC, and evade rmutory rcsaictioas 011 resale, the FCC's rules -- ' the LEC'S bpsincsrr for the benefit of its competitors. Since Congress 

nevu authorized such a wholesale trkeovcr of the LEC's business, the FCC's d e s  cannot 

S t a n d  

Congress rquircd the LECs to gaut competitors access to the critical, physical 

portions of their existing nctworlrJ. Congress also required &e LECs to pumit physical 

collocation of^ ' ' esUipment os necessary for such access. But the FCC has takcn 

these rq-n and them into au qropriation of LEC networks. 
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On Petitions for RevLou af an Order of the 
Federal Communication8 ComnIission 

The Honorable W.J. ( B i l l y )  Taurin The Honorable John D. Dingell 
Member of Congress, Louisiana Munber of Congress, Uichigan 
U . S .  House of Representatives U.S. House of Representatives 
Washington, D.C. 20515 Washington, D.C. 20515 
1202) 225-4031 (202) 225-4072 

The Honorable Rick Boucher The Wonorable Dennis Hastert 
Member of Congress, Virginia M d e r  of Congress, Illinois 
U.S. House of Representatives U.J. House of Representatives 
Washinqton, D.C. 20515 washington, D.C. 20515 
( 2 0 2 )  225-3861 (202) 225-2976 
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I N  THE UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 

NO. 96-3321 
(and consolidated cases) 

IOWA UTILITIES BOURP. ET AL.. 

V. 

FEDERAL C W U N I C A T I O N S  COMMISSION, ET AL., 

On Petitions for Review of an order of the 
Federal Cownunications Commtssion 

Amcci are members of Conqrers vho have a strong institutional 

interest in ensuring that federal agencies correctly interpret 

statutory provisions and do not exceed the jurisdiction conferred 

on them. T h i s  interest is espmcially acute with respect to the 

Federal CoJrmuanicntionr Commission's implementation of the Telecom- 

munications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56, in 

which the Commission has taken a perfectly legible statute and 

turned it on its head. 
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Amici include both Republican and Democratic members of the 

House Committee on Commerce, which had jurisdiction over the 1996 

Act. Amici believe that this legislation 

will open the door to fuller competition in all telecomunicacions 

markets. Because of our involvement in shaping the relevant 

provisions of the Telecommunications Act, and because our constitu- 

ents will benefit directly from the healthy competitive environment 

the Act was designed to foster, amici have a particular interest in 

seeing that it is implemented in accord with legislative mandates. - 
The FCC'r  First Report and Order1 is an act of extraordinary 

arrogance. The Order blatantly disregards conqrmssional intent in 

two material respects: it asserts federal jurisdiction in areas 

that Congress intended to reserve for state control, and it 

establishes rules for the unbundling of network elements that are 

contrary to congressional intent, and that threaten the viability 

of established telecomuunications networks. 

In order to reach the conclusions found in the Order, the 

Commissioners either had to determine that they had the authority 

to ignore the plain intent of the peoples. elected representatives, 

or that Congress doean't know enough about legislative drafting to 

explicitly amend sections of the law that it wanted to change. 

(August 8 ,  1996) ("Order"). 
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Apparently unbeknownst to the Commission, however, Congress 

debated at great length about the proper allocation o f  state and 

federal responsibilities. In the end, we decided to 'leave regula- 

tion of most local matters, including especially the pr+crng of 

local facilities and services, to the stat8s. To implemenc that 

design, the HouseISenate conference cormnittee added specific lan- 

guage clearly vesting such authority in the states. m, u, 47 

U.S.C. S 2 5 2 ( d )  (governing local pricing). Just as important, 

Congress left key provisions of the 1934 Act in place. These 

include S Z(b1, codified at 47 U.S.C. 5 152(bl, which plainly 

states that "nothing I n  this Act shall be construed to apply or to 

give the Commission jurisdiction with respect to . . . intrastate 
communication service . . . . Y 

Tho Cornmission's foray into 8reaa Congress reserved to the 

states i s  doubly improper because it establisher rules for the 

unbundling of network elements that would hamper full competition 

and reduce investmnt in loca: telecommunications netuorks.  

/ Congress deliberately crafted separate pricing methods f o r  competi- 

tors to have access to local facilities and services, depending on 

vhether they 8re facilities-based comp8titors or resale competi- 

tors. The purpose of this distinction was to encourage investment 

in telecomunications facilities and to create jobs.  The Comis- 

s i o n ' r  rules eviscerate this important distinction by making the 

more attractive cost-based pricing method available to other types 

o f  competitors Tho result of the Codssion's failure to respect 
*/ 
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Congress' distinction between the two types of competitors is that 

the pricing benefits Congress intended t o  inure to those who 

rnvested and created jobs will instead be available to pure 

resellerr. The Commission adopts quick f i x e s  that Congress 

rejected in favor o f  encouraging long-term investment and employ- 

ment. The Cdssion's agenda must, vhare there is conflict, take 

a back seat to Congress' own plan for the industry. - 
I. mz rcz,zcaammxcILTIaua ILCT p # ~ s n n ~ s  aram ~ S D X C T X O S I  mm 

m z l m  O U C I n G  

The Telecommunications A c t  did not crmato an entirely new 

federal regulatory scheme in the telecomunications a r m .  Rather. 

it amended existing law in response to market developments that 

have rendered old monopolies obsolete. Congress drew upon more 

than sixty years of experience under the Communications Act of 1934 

and, in particular, decided not to upset the basic jurisdictional 

balance of the 1934 Act. 

A. 1934 Act &si- Jluisdic+ioa o f  Ln+nstrm So-ias 
to tho sat... 

The Colanunications Act of 1934 firmly established a "system of 

dual state and federal regulation" of the telecomnunicetions 

induitry. a , 1 7 6  U.S.  355, 360 

(1986). Congress created the Federal Coamrunications Commissior. x?d 

granted it authority to regulate "interstate and foreign commerce" 

in wire ana radio communicacion, 47 t i .S .C.  S i S 1 ,  w h i l e  i e - * A A i y  

intrastate service to state control. To brace this divide, and 
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ensure that federal regulators would not encroach on a state's 

jurisdiction, Congress expressly denied the FCC jurisdiction over 

intrastate matters, except in a f e w  enumerated instances. 47 

U.S.C. S lSZ(b1. 

The proper division of federal and state pover was t h e  

"'dominating controversy'" during the drafting of the 1934 Act.' 

The states were particularly concemed by the broad power that the 

Interstate Commerce Conmission, which then regulated both railroads 

and interstate teleconrmunications, had claimrd over intrastate 

railroad rates as an incident of regulating interatate rates. 

- v. Uni tmd w, 234 U.S. 342 ( 1 9 1 4 ) ;  

. E R u, 257 U.S.  $63 ( 1 9 2 2 ) .  

State authorities feared that if the new federal communications 

agency Were given the aune power that the ICC had, they would be 

displaced from the field of telecommunications.' 

Congress reaponded with S Z(bl of the 1934 Act. Section Z(b1 

provided in 1934, a* it does today, that "nothing in this Act shall 

be construed to apply or to give the [FCC] jurisdiction with 

respect  to . . . charger, classifications, practices, services, 

l-, 476 U.S. at 312 (quoting Richard Mcltenna, 
"Preemption Under the Comunications Act," 37 Comm. L . J ,  1, 
2 ( 1 9 6 5 ) 1 .  

W, a&.., Hearings on H.R. 6301 Before the Xouse Comittee 1 

on Interstate and €oreign Colrmurcr, 73ra Cong., 2d Sess. 136 
(1934) (statement of John E. Benton), ' A Legislative 
History of the Communications Act of 1931, at 482 (Paqlin ed., 
1989) ;  at 1 4  (statement of M r .  Clardy); Hearings on S. 6 
Before the Senate Interstate Commerce Comittee, 71" Cong., td 
Sess. 2179 ( 1 9 3 0 ) .  
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facilities, or  regulations for or in connection with intrastate 

communication service by wire or radio of any carriez." 41 V.S.C. 

5 152(b). The provision straightforwardly "reserves to the States 

exclusive jurisdiction over intrastate telephone and telegraph 

communication." 5 .  Rep. No. 781, 734 Cong., 2d Soss. 3 (19341. 

Consistent with this legislative intent, tho Supreme Court 

that S 2(bl '*fences off from FCC reach or . .  held in 

regulation intrastate matters -- indeed, including matters 'in 

connection with' intrastate service.' 476 U . S .  at 370. The Court 

explained that any attompt by the FCC to regulate intrastate 

matters, even to effcctuato a federal policy, would constitute an 

aqency conferring power on itself. "To permit an agency to expand 

its power in the taco of a congressional limitation on Its 

jurisdiction would be to grant to the agency power to override 

Congress." & at 3 1 4 - 7 5 .  This the Court was "both unwilling and 

unable to do." at 375. 

8 .  Tbm T m l - i u t i a n m  &t m m m m e  the I h u e '  Author- 
i q  -8- 1ntX88t8b C-C.U-8. 

Since 1934, the FCC by and large has respectod the limitation 

that 5 Zfb) places on its jurisdiction. Even under the 1996 Act, 

it generally admLt¶ that "in the absence of a grant of authority to 

the Codssion. State and local regulators retain jurisdiction over 

intrastate nuttmrs." Uemorandwn Opinion and Order, ci  =T- 

T.l.Dhone-, CCBPol 96-10, 1 24 (FCC Oct. 1, 19961. Yet the 

FCC apparently thought it could get around this basic principle in 
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its Order. While conceding that the 1996 Act does not explicitly 

grant it authority over local interconnection and pricing, the FCC 

“axpand(ed1 the applicability of contends that Congress 

. . - national rules to historically intrastate issues.” Order 

$9 83-84. Nothing is further from the truth. 

. .  

There was no general effort to expand federal power through 

the 1996 Act.  Rather, Congress was concerned with limiting federal 

regulation.‘ Thus, members carefully considered the proper limits 

of federal and state jurisdiction. Where it wanted to give the ECC 

authority in areas of traditional state responsibility, Conqresa 

said so. For example, SS 251(b) ( 2 )  and (d) ( 2 )  give the FCC 

authority to draw up rules concerning local number portability and 

network unbundling, respectively. Likewise, as explained below, 

Conqress indicated when regulatory powers should be exercised 

exclusively by the states. In particular, Congress did not 

silently transfer the states’ traditional responsibility to set 

prices f o r  local services to federal regulators. 

‘m 141 Cong. Ree. H4S21 (d8ily ed. May 3, 1995) (statement 
of Rep. Sliley) (proposed legislation would “subatantially reduce 
Federal regulationr of telecolamunicati~nr~ and largely would be 
“administered l oca l ly  rather than federally”); 141 Cong. Roc. 
S8198 (daily ed. June 12, 1995) (statement of Sen. Pressler) (‘*It 
is time w e  reduced tha federal bureaucracy. . . . Inside the 
beltway, these agencies grow and grow and they do not want to 
give up their turf.”); 142  Cong. Rec. I41150 (daily ed. Peb. 1. 
1996)(statement of Rep. Goss) (Act w i l l  “reduce Federal 
involvement in decisions that are beat made by the free morket”1. 
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First, Congress determined to keep 5 2 ( b ) ,  and hence the 

decision, intact.' This determination was deliber- 

ate. Congress knows how to amend 5 2 ( b )  to carve out specified 

intrastate services from its broad scope. For example, when 

Congress drew up provisions relating to teleconununications services 

for hearing- and speech-impaired individuals under th. Americans 

with Disabilities Act, it rmendad the first clause of 5 2 ( b )  so 

that those provisions would cover intrastate services. Pub. L. 

101-336, Title IV, S 4Ol(b) (l), 104 Stat. 369 (1990). Congress 

similarly amended 5 2 ( b )  in 1991 and 1993 when imposing fedEra1 

restrictions on telephone dialing equipment and regulation of 

mobile services, respectively.' 

. .  

In 1946, the House and Senate conferees decided, af tar  much 

debate, not to establish a similar carve-out from state jurisdic- 

tion in the new telccomnunications law. Both the House and Senate 

bills would have added Part 11, Title 11 of the amended Communica- 

tions Act (vhich includes the interconnection, resale, and 

unbundling requiremants) to the list of provisions carved f r o m  

S 2(b)'s scope.' But the conferees deleted that language. This 

'm v. P a ,  434 U.S. 575, 580 (1978) ("Congress 
is prosumad to be avare of . . . [a] judicii1 interpretation of a 
statute and to adopt that interpretation when it re-enacts a 
statute without change."). 

'a Pub. L. 102-243, 5 3 ( b ) ,  105 Stat. 2401 (1991) b 47 
U.S.C.  S 227; Pub. L. 103-66, Title VI, S 6002(bl (2) ( 8 )  (11, lo7 
Stat. 346 (1993) 6 47 U . S . C .  5 332!c) ( 3 )  ( A ) .  

'm H.R. 1555, 104th Cong., 1" Sess. S 101(e) (1) ( 1 9 9 5 ) ;  s. 
652, 104th Cong., 1" Sess. 5 lOl(c) ( 2 )  (199s) .  
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Court should respect the conferees' decision and reject the FCC's 

claim that S 2(b) was implicitly amended.' 

Indeed, the conferees specifically addressed whether federal 

or state rules would be used EO resolve disputes regarding the 

terms and prices of interconnection, unbundling, and resale. Under 

the House bill's proposed 5 242ta) ( 2 1 ,  local carriers were required 

'*to offer unbundled services, elements, features, functions, and 

capabiliti~s whenever technically feasible, at just, reasonable, 

and nondiscriminatory prices and in accordance with [proposed] 

subsection [242](b)(4)." Proposed Subsection (b)(4), in turn, 

authorized the FCC to promulgate regulations implementing section 

242's guidelines for interconnection and pricing. H.R. 1555, 1Ohch 

Cong., lmC Seas. S 101(a) (1995). State comrmissions would merely 

"supervfs[el" the private negotiations. (proposed 

5 2421a) ( 8 )  I .  The Senate bill, by contrast, gave the state 

conmiasions responsibility to "resolve" open issues and "impose[e] 

appropriate conditions upon the parties" in arbitration proceed- 

ings, S .  652, 104cb Conq., 1". Sess. I 101(a) (19951 (proposed 

5 2Sl(dl I S )  (C) ) ,  subject to X C  regulations.' 

' W W -  " *  , 419 U.S. 186, 199- 
200 (1974) (dolation of a provision by a conference committee 
"militates aqainst a judgment that Congress intended a result 
that it expressly daclined to enact"); of U~LL 
v. B U  , 456 11.9. 512, 528 (1982) (deleting a provision of the 
House and Senate billr was a "conscious choice" by Congress). 

'm S.  Rap. No. 23, 104'h Cong., 1" sass. 21 11945) ("the 
solution imposed by a State must be consistent with the FCC's 
rules"] i S. 652, 5 lOl(a) (proposed 5 2Sl(i) (I)) (requixing FCC 
to issue regulations). 

-9- 
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Procedurally, the conferees largely followed the Senate 

approach. Where local competitors can resolve their differences 

through private negotiations, they are left to do so, subject o n l y  

to a state determination that the final agroement is nondiscrimina- 

tory and consistent with the public interest. 41 U.S.C. 

5 252(e) ( 2 )  ( A ) .  But where the tarnu and prices of interconnection 

cannot be resolved through private negotiotiona, either party can 

ask "a State commission" to mediate differences, S 2 5 2 ( a )  ( Z ) ,  

or to arbitrate any open issues, id, S 252(b). If the parties 

select arbitration, the Act provides rulos, ineluding pricing 

standards, for the *State conrmission"to follow. Id, S 252 I C ) ,  (d) . 
The final version of the law vests much more substantivo 

authority in the state commirsiona than oither the House or the 

Senate bill. Consistent with the Sonato approach, 5 252(c) (1) of 

the Act requires state corrmLtsrions, as a general matter, to conduct 

arbitrations in a manner that "meets the requirements of section 

251, including the regulations prescribod [by the PCCl thereunder." 

But the very next subsection of the Act eatablishes a special rule 

f o r  pricing: It instructo state arbitrators "to establish any rates 

for interconnection, services, or network elomants according to 

subsection [ d ) , "  without any raforence to Conmission regulations. 

47 U.S.C. 5 252(c)  ( 2 ) .  

Section 252(d) confirm the states' responsibility for pric- 

ing. Subsection 252(d) (1) providea that "a State commission," in 

determining "the just and reasonable rate- for interconnection or 
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network elements. should ensure that the rates are "nondiscrimrna- 

tory" and "based on the cost . . . of providing the interconnection 
or network element" and "may include a reasonable pro2 i . t ."  

Subsection (d)(2) provides guidance regarding so-called "reciprocal 

compensation," where carriers pass calls back and forth between 

their networks. Subsection (dl ( 3 )  specifies that "a State commis- 

sion'' is to determine wholesale rates for telecommunications 

services "on the basis of ratail m t e s  charged to subscribers 

. . ., excluding . . . costs that will be avoided by the local 
exchange carrier." 

These provisions, we thought, would make it crystal clear that 

the rtates s e t  prices for local interconnection, unbundling, and 

resale where the parties need outsida help. As the Conference 

Report explained with respect to wholesale rates, the rate ' i s  to 

be determined by the State Commission." 5 .  Rep. No. 230, 104'" 

Cong., 2d Sess. 126 ( 1 9 9 6 ) .  

Incredibly, the Commission read these provisions as crying out 

f o r  federal regulation. It reasoned that regulations are needed to 

"equalir[e] bargaining power" between incumbent local carriers and 

new entrants, and that "fnlational (as opposed to state) rules more 

directly address these competitive circumstances." Order I 5 5 .  

The C o d a n i o n  simply refuses to accept CongrsBa' judgment that 

state regulators -- vho have decades of experience with local 

pricing issues -- are better positioned than the FCC to know what 
constitutes an unreasonable demand in particular local negotia- 

-11- 
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tions. As long as a state commission complier with the statutory 

pricing constraints and abides by CCC regulations in those areas 

(such as number portability and unbundling) where the FCC was given 

specific authority, the state commission is free to arbitrate 

pricing disagreements as it sees fit. 

11. TIL -'I lVWS W I L L  C O I O R X T I O I ,  JOB -TI-, AIR) 

IllVCS- 

The FCC's ruler would eliminate virtually all of the flexibil- 

ity that Congress gave the state colnaissions. Worse than that, 

however, they would frustrate the development of genuinely 

competitive local telecomunicationr markets. 

Congresr carefully balanced the interests of incumbent local 

carriers and new entrants when it drew up the 1996 Act. The 

conference cornittee halNnered out critical compromises that were 

designed to give all carriers, old and new, a f a i r  chance to 

compete. Legislators believed that full and f a i r  competition would 

"unleash such competitive forces and innovation that our Nation 

[would] see more technological development and deployment in the 

next 5 years than we have already seen this century," leading to 

"hundredr of thousands of new jobs and tens of billions of dollars 

being invested in infrastructure and technology." 142 Cong. Rec. 

H1174 (ddily ad. Fmb. 1, 1996) (statement of Rep. Buyer).  Much Of 

the anticipated growth was expected to come from the local exchange 

market. 
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The idea was simple. For several decades, competition in 

local markets has boon artificially constrained by authorized 

monopolies. If those monopolies are eliminated, new businesses 

will enter the market. They will install their own wires and 

switches, and they will develop new products and services to 

attract customezs. Today's incumbents will fight back by increas- 

ing their own investments in local facilities and services. 

// But a rational new entrant will not spend the money to install 

facilitios if it has a guarantemd competitive advantage when it 

usma tho incumbent's network. And the incumbent vi11 not invest in 

upgrading its facilities when its competitors get the groatest 

benefit from that investment. Neither side would have an incentive 

' to build or invest. Congress' whole plan Zor job creation and 

oconomic growth would be frustrated. // 
The Commission has arrogantly imposed, through the Order, its 

view of what Congress should have done through the Act;//The 

FCC's overroaching is weli illustrated by the unbundling provisions 

of the PCC'r rules, under which new entrants  have.^ choice of 

buying retail services under one pricing formula, OL buying all tho 

network capacity needed to provide that same service under a 

totally different pricing formula. Order ¶¶ 326-41 .  These 

provisions erase carefully drawn statutory distinctions between 

resale pricing, on one hand, and pricing of network elements, on 

the other.. 

-13- 
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Section 252(d) sets out distinct pricing formulas f o r  network 

unbundling and resale of retail services. 47 U . S . C .  S 25i!(d). As 

with jurisdiction over local pricing disputes, this distinction was 

hammered out in the House/Senate conference. The Senate bill 

contained no specific pricing guidelines relating to resale of 

incumbent carriers' retail services, but introduced the requirement 

that local exchange carrieco make piecea of their networks 

separately available f a r  competitors' use at prices "bzizid,,~on the 

cost . . . 02 providinp the unbundled element" .~ which "may include 

a reasonable profit." S. 652, S 101 fa) (proposed S 251141 ( 6 ) ) .  

Conversely, the House bill establ'ished only a broad "just, 

reasonable, and nondiscrindnatory prices" standard for unbundling 

' of local network facilities, H.R. 1555, S 10l(at (proposed 

S 2 4 2 ( a )  ( 2 )  ) ,  but required that local carriers "offer services, 

elements, features, functions, and capabilities for resale at 

wholesale rates," 

. .. _-.-- 

(proposed S 242 (a) ( 3 )  (A) 1 . 
The conferees realized that the specific pricing rules in the 

House and Senate bills addressed different situations.. The House's 

fomula for resale was designed principally for situations where a 

non-facilities-based carrier wants to sell the very same Service 

that the incumbent provides its customers. W.R. Rep. No. 204. 104ch 

Cong., 1" Sess. 72 (1995) .  Local regulators set sane retail prices 

(usually prices for baric relidencia1 service) below cost, and make 

up for fheae losses by sotting other retail prices !like PriT-  fnr 

advanced burinerr services) above cost. Xd.. If the Senate's '*cOsC 

7% __ 
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plus profit" approach were used for sales to pure resellers of the 

incumbent's retail services, those resellers could earn large 

profits by targetinq business customers whom the incumbent must 

charge above-market prices. This targeted approach, or "credm- 

skimminq," would leave incumbents no way to recover the losses t h e y  

must incur from serving subsidized customers.'@ 

When the conference cornittee raconciled the two bills it 

clearly distinguished (as the Senate and House had not donel 

between (1) a competitor's right of "accesa to network elements on 

an unbundled basis" f o r  the provision o f  its o m  

telecomunications services and (2') a competitor's right to 

purchase the incumbent's retail services at wholesale rates for the 

purpose of m. 47 U . S . C .  S ZSl(c) (31, ( 4 1 .  The conferees 

- . .  
/ 

adopted pricing models that reflected that distinction. The 

Senate's -cost plus profit" formula was adopted f o r  the purchase of 

and the House's "retail price minu3 avoided 

costs" formula vas adopted for the purchase of to 

be made ~ 8 i h b h  to resellers. 47 U.S.C.  S 252td). ' 

The K C ,  however, has alloved competitors who have no local 

facilities of their own, and thus were expected to be governed b y +  

the Houae's wholesale pricing formula, to obtain a11 the network 

loIn the Senate, Senators Inouye and Stevens offered an 
amendment that would have set WhOl.Sale prices at the incumbent 
carrier's .!'actual cost." 141 Cong. Rec. 58369 (daily ed. June 
14, 1995). That amendment was withdrawn, 141 Conq. Rec. 5 8 4 3 8  
(daily ed. June 15, 19951, indicatinq the Senate's concurrence 
that cost-based pricinq was not appropriate for resold services. 
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elements that go into an incumbent's service under the Senate's 

"cost plus profit" formula. The Commission's rules have the 

perverse effoct of allowing a competitor to chose the more 

favorable cost-based pricing method.' effectively gutting the 

statutory distinction and guaranteeinq that non-facilities-based 

carriers can make money by undercutting the incumbent's price for 

any offering that the incumbent must -- undor state regulatory 
H 

policies -- price above cost .  As long as they can accumulate r i ~ k -  

frea profits with minimal investment, competitors will not build 

their own networks to provide competing services ./' 
f 

The Comisrion'r .stAblishmW~t of unbundling rules that act as 

a -, rather than an -, for purchasing retail 

services at wholesale rates slants competition in another way as 

well. Conqress waa awaro that it would be unfair and anti- 

competitive to a l l o w  the major long dirtanco carriers to market 

resold local service with their o m  long distanco service where the 

local telephone company (which provides tho local service) cannot 

sell long distance." Section 271(0)  ( 1 1  thus providas, in sub-  

stance, that if ATCT. HCI, and Sprint want to sell packages o f  

local and long distance sorvicas baforo the local exchange carrier 

142 Cong. Rae. 5713-14 (daily ed. Feb. 1, 1996) 
(statement of Sen. Xarkin) (joint rmrkering restriction designed 
nto prevent the big long distance companies from having a 
competitive advantag."): 142 Cong. Roc. 5716-17 (daily ad. Feb. 
1, 1996) (rtrtemont of Sen. Holllnga) (praventinq competitors 
from "cherry pick[inp]" profitable business customers while Bell 
Operating Companies are excluded from rnterLATA markets is 
contrary to public interest and intereats of other local 
customers). 
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can do the same. they must build a local network of some sort. 

Under the FCC‘S approach. however, a company like ATiT can obtain 

all the unbundled n8twork elements it needs to sell local servic8 

with its long distanc8 service, without having a single foot o f  

local telephone wire of its own. 

77 

S ~ E  Order 9 32’E. 

This unfairness i s  compounded by th8 specific pricing rules 

developed by the Commission. As already explained, 5 252(dI(l) of 

tho Act inacructs state arbitrators to set prices for interconnec- 

tion and A C C ~ S S  to network elements based on th8 incumbent’s “cost” 

plus -a reasonable profit.” Th8 Order, however, instructs state 

commissions to set prices bas8d on a hypothetical “incremental 

cost” that would be incurred if the incumbent were using an ideally 

’ efficient network. 47 C.F.R. 5 Sl.SOS(b) (1). 

Congress meant what w8 all understand “cost’ to m a n .  b, 

the amount actually paid for something. 

sion’s approach of deriving prices from a hypothetical incremental 

cost would in many cases push prices rv8n belou the ’actual cost” 

standard that Congress rejected as too low because. it did not 

include a “reasonable profit.” New competitors, who could obtain 

access to the incumbent‘s facilities below actual cost, would not 

build any of their own. And incumbents, lacking any incentive to 

incur additional construction costs that could not be recovered. 

would neglect their networks. 

Furth8rmore. the C o m n i s - e  

The ,FCC‘s Order lik8WAS8 undermines the intent Und8KlYing 

5 ZSZ(d) ( 3 ) ,  which gov8ms resold local services and instructs the 
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s t a t e s  t o  f i x  wholesale p r i c e s  a t  t h e  r e t a i l  r a t e  l e s s  t h e  c o s t s  

t h a t  " w i l l  be avoided." Again. t h e  dec is ion  t o  sub t r ac t  only those 

c o s t s  t h a t  a c t u a l l y  " w i l l  be avoided" was dmliberata .  Congress 

wanted t o  be sure t h a t  -- whether l o c a l  r e g u l a t o r s  s e t  the r e t a i l  

ra te  a t ,  above, or below c o s t  -- a t  l e a s t  t h e  incumbent . w i l l  

receive t h e  same mount  o f  p r o f i t  o r  loss on t h e  wholesale s e r v i c e  

a s  it would on t h e  r egu la t ed  r e t a i l  service. The conferees  t h u s  

rejected proposed language t h a t  vould have set  t h e  s t a t u t o r y  

s tandard  a t  re ta i l  r a t e s  minus "avoidable" coa ts ,  thereby a l t e r i n g  

t h e  r e l a t i o n s h i p  between p r i m  and c o s t  t h a t  s t a t e  r egu la to r s  b u i l t  

i n t o  the r e t a i l  ra te .  

Yet t h e  Commission set  wholeaale p r i c e s  a t  t h 8  r e t a i l  r a t 8  

less any costs t h a t  t h e  a t a t e  determines "can be avoided." 4 1  

C.F.R. 5 51.609. It re-oponed deba te  on t h e  rej8ct.d "avoidable 

cos t s "  proposal  and t hen  adopted it. seg Order ¶I 801,  911. The 

Commission has  eviscerated t h e  Act's guarantee t h a t  incumbent 

carriers v i 1 1  r e c e i v e  enouqh from wholesale t r a n s a c t i o n s  so t h a t  

they  are no worse off than  they would be under t h e  re ta i l  r a t e s ,  

and can f u l f i l l  t h e i r  o b l i g a t i o n  eo provide subs id ized  se rv ic8s .  

F ina l ly ,  Congress s p e c i f i e d  t h a t ,  when d r a f t i n g  ru les  

regard ing  what network elements must be unbundled, t h e  FCC should 

consider vhc the r  access t o  a p a r t i c u l a r  p r o p r i e t a r y  element i s  

"necessary." 4 7  U.S.C.  251(d) ( 2 ) .  This  p rov i s ion  was designed 

t o  rd lec?  t h e  "n8cessary" s tandard  found i n  proposed S ZSl(b1 ( 2 )  

of t h e  Senate b i l l .  5 .  652, 5 101(a). Y e t  thm Commission has run 
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around the plain language of the Act, by saying that access to an 

incumbent's proprietary network elements may be "necessary" even if 

the competitor can obtain the same elements elsewhare. Order 

T 283. The Commission reasoned that applying the statute as 

written might raise competitors' costs somewhat, even if it did not 

actually prevent competition. Congress, however, wanted to 

ancourage construction of competitive networks, not to set up a 

system whereby new entrants live indefinitely off  of the incum- 

bent's investment. 

These examples all reflect the same problem. The Commission 

has adopted proposals Congress specif~cally rejected and that will 

U the very "private sector deployment of advanced telecommunica- 

tions and infornution technologies and services" that Congress 

meant to "accelerate." S.. Rep. No. 230, at 1. We think the 

Commission i s  wrong about sound policy, as well as about the law. 

Its approach will reduce employment and economic growth. But if 

Congress did make policy mistakes, they are for Congress to f i x .  

The Commission may not override our legislative judgments. - 
We hava tried, through the congressional oversight process, 

speeches and letterr, to encourage the Commission to respect the 

traditional jurisdictional division of authority that is embodied 

in the Communications Act. 

renegade agency. Zt appears to believe that it isn'r a c v ~ l ~ r * h l P  

But the Commission i s  behaving l i k e  a +  
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to anyone. and should be free to substitute its own judgments for 

congressional directives. 

Apparently the chairman of the Commisslon doesn' t even believe 

that Conmission decisions should be subject to judicial review. A t  

a press conference in October, he likened thia Court's prdrr 

to the "imperial sovereignty" 

exercised by the Chinese emperors." 

But under our system, agenciea aren't free to substitute thtAr 

own judgments for those of the Congress. They must obey the law. 

This Court should strike down the local pricing provisions of the 

Order as beyond the PCC's jurisdiction and direct the Commission to 

respect carefully crafted statutory restrictions on resale of 

incumbents' services and unbundling of local netuorks. 

The Honorable . (BilW) Tauzin 
s, Louisiana 
esentatives 

Uember of Conqtess, Virginia 
U.S. House of Roprerentatives 
Washington, D.C. 20515 
(202) zzs-3e6i 

Uember o f  Congress, -Michigan 
U.S.  House of Representatives 

(202) 

$Illinois 
Member of Congress, 
U.S. Hduse of Repre entativcs 
Waahington, D.C. 20515 
(202) 225-2976 

November 15, 1996 

12- c-1 1. ,-- of . .  Judicial, BNA Analysis end Reports, at E-1 (Oct. 17, 
1996). 
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I harmby cmrtify that on this 15th day of  Novsrnber, 1996, I 

caused copies of the MOTION OF THE HONORABLB JORN D. DINCPLL, 

M . C . ,  THE HONOELAPLE W .  J .  (BILLY) TAVZIN, M.C., THE IIONOARBLE 

RICK BOUCWBR, M . C . ,  AND Tgg I I O N O U L P  D m I S  HASTPRT, M.C. FOR 

LSAVS TO FILE BRIEF AS AMICI CUR= a d  the BRIEF OF AMICI CVRIAg 

O? THB H O N O U L .  JORN 0. DINCELL, M.C., TIIB EONOWLB PI. J. 

(BILLY) TAUZM, M.C.,  THB HONORABLE RXCX BOUblpR, M.C., AND THE 

HONOIUBLg DgNNIS IIASTERT, M.C. co be 6e-d upon the parties 

liaced on chm accachmd seNic8 list by first-class mail, postage 

prepaid. 


