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YIA FEDERAL EXPRESS 

Ms. blanca S. Bayo 
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BERLIN 
4. ' It A. J t • I I t 

January 3. ICJ'J7 

Director. l>ivision of Rec:ords and Reponing 
Fk'fida Public Service Commission 
2S40 Shumard Oak Boulevard 
Tallahassee. Florida 32399 

Re: Docket No. @79-IP 

Dear Mrs. Bayo: 
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l!nclo~ for filing are an original and fifteen ( IS) copies each of a Prehcaring Statement 
of WinStar Wireless of Florida. Inc. and Rebuttal Tt.'Stimony of Robert G. &orgt."f in til\: ahcwc· 
captioned docket. 

A copy of the l•rehearins Statt.-ment is also on the enclosed diskette formatted in 
Wurdt•,orf\.ocl 6.1 for Windows. Please date stamp the extr.s copy and rctum it in the ''11Cioscd 
self-addressed envelope. 

Thank you for your attention to this matter. 

Sincerely. 
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Richard M. Rindlcr 
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UIV1TAL TESTIMONY OF ROIERT G. IERGER 
ONIEHALFOF 

WINST AR WIREI.ESS OF ft.OIUDA.INC. 

Q. PLEASE STATE VOUR~AME FOR THE RECORD. 

2 A. Robert G. Bcrser. 

3 Q. ARE VOV THE SAMt: ROIERT G. BERGER WHO FILED DIREcr AND 

4 SUPPLEMENTAL TEsnMONV' IN 1'HIS PROCt:EDING? 

S A. Yes. 

6 Q. WHAT IS THE PURPOSE. OF YOVR TESnMONV? 

7 A. To respond to lhe factual testimony of Beverly V. MCIIIRI filed on behalf of GTE Florida. 

8 Q. WHAT DO YOU MEAN WHEN YOU SAY YOV WILL RESPOND TO THF. 

9 FACTUAL TESTIMONY OF MS. MENARD! 

10 A. Muc:h of Ms. MCIIIRI's testimony c:onsiSis of quasi-legal analysis, which we will respond 

II to in the post hearins brief to be filed in this proccedins. 

12 Q. IN WHAT WAYS IS HER TESTIMONY INCONSISTENT WtTH YOUR 

I J UNDERSTANDING OF THE NEGOnAnONS AND WINST AR'S AND GTE'S 

14 POSinONS1 

IS A. A couple of eumples illustrale the way in which Ms. Menard's tcSiimony is inconsistent 

16 with my undcnllndins of the ncso&ialions. M1. Menard swes lhal WinStar ·-wants to 

17 make sure it sets the same or~ terms than any other ALEc:· WinStar's position is 

18 and has been throughout that it simply wants the opportunity afforded by the Act to 

19 obtain the same terms made available to others. 
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A. 

Ms. Men.d 1t11es in her testimony that "adl ALEC is unique and ukins to 

neaotiate for terms. conditions and raacs lhal are appropriate to their individual requests 

based on their individual requirements." Assuming the accurKy ofthat statement, it 

becomes clear lhal what GTE really seeks 10 do is to make the most favored nation 

provision c:ontained in the Act meaninglea. Since GTE views no two ALECs as alike. it 

is clear thai if an ALEC is required 10 like .. all or nodlins." it almol1 cenainly will be left 

with noching. As we made clear before, this would cenainly be the case with WinStar 

which has specific needs dicllled by its size and technology. 

DO YOO AGUE WITH MS. MENARD'S DESCRimON OF THE M-F-N 

LANGUAGE WINST All lt£QV£STED! 

No. During virtually the entire negotiations WinStar understood the MFS language to 

pennia an ALEC to obtain terms available to another ALEC. In an effon to remove any 

doubt with rapec:t to key provisions, WinSw requatecl thai the language be funhcr 

clarified in IWo ways. First. the ... guage itself was chanscd by adding the phrase "either 

in whole or in part." Second, similar M-F-N languase would be inc:ludcd with rcspc:ct to 

specific ICdions of the agrccmcnt. After initially incorporating such changes without 

qualifications, GTE thereafter rejected this proposal making clear in the final days of the: 

160 day neJO(iation period that it now had an entirely different interpretation'of the: MFS 

language which completely guts the M-F-N. 

DO YOU HAVE ANY OTHER COMMENTS ON GTF.•s M·f·N PROVISION? 

Yc.os. I find it revealing that Ms. Menard makes fk, effort to justify GTI!'s refusal to 

provide WinSW even with the terms it enters into pursuant to a Commission ordered 
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provision in anodlcr Clrrier's apeement. GTE's tbeory lhll apeement provisions 1ft a 

result of a ballncing of intaests. cenainly docs not apply to arbitrlled pro\•isions or 

provisions required by other Conunission or coun rulings. 

Q. IS IT YOUR EXPERIENCE AND UNDERSTANDING THAT 

INTERCONNECI'ION AGREEMENTS ENTERED INTO BY NVMEROUS 

INClJMaENTS AND NEW ENTilANTS CONTAIN BROAD M-F-N 

PROVISIONS AND THAT IS THE CASE lOTH BEFORE AND AnER THE 

EIGHTH CIRCUIT STAY DECISION! 

A. Yes. WinS&Ir illelf cnttred into six intertoancclion qrecmcnas. including four full14 

poilU cbecldist apecntmll before Scpccmbcr 27 IRd eipe after thll dllc. Of lhetlc:, all 

twelve full agreements c:ontain M-F-N clauses simia.to that WinStar has sought from 

GTE (exclucfina the qreanent GTE and WinStar sipled in florida). including WinStar's 

resionwide apeement with BeiiSouth. I am also aware that a lqe number of such 

agreement~ have been enacred into by other carriers. 

Q. ARE THERE OTHER EXAMPLES OF DIFnRENCES BETWUN \'OlJR 

UND£RSTANDING Of' THE NEGOTIATIONS AND MS. MENARD"S 

TEmMONY! 

A. Yes. Ms. Mcnud's description ofWinStar•s position on aecess to rooftops is simply 

wrong. WinStar hu never sugested that GTE had any obligation to provide access to 

huildings it neither owns or controls. Crating the classic: strawman. Ms. Menard labels 

WinStar's request as seeking access 10 .. pathways;• a term WinStar has never usaJ. 

Havins created a request for p.tthways where none cxiau. Ms. Menard aucns thallhc 
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Conunission ha delcnnined thai &he Act does not cover pathways. 

2 Q. WBV DO YOV PEEL ACCESS TO ROOnGPS FOR DISTR18VTION IS 

3 APPROPRIATE! 

A. Given WinStar's techDolotD'. rooftops are directly analoJOUS to risfus-of-ways. conduit or 

S poles. To the extent GTE owns or controb a rooftop thai may serve as 1n equipment site: 

6 for the WinStar network.lbal site bears tbc exact Sllne relationship to WinStar's network 

7 as rights-of-way, conduit or poles do to a wirelinc ALEC's distribution network. If GTE 

8 is allowed to deny KCaSIO rooftops it owns or controls in GTE's territory, it is the same 

9 as denying ICCCU to facilities like c:onduit, rights-of-way and poles to a wirelinc carrier. 

10 Q. DOES WJNSTA.R MAKE 4RRANG£M£NT WITH avJLDING OWNERS 

II OTHER 'DIAN JLECS FOR THE ROOFroP PLACEMENT OF ITS 

12 EQUIPMENT! 

13 A. V es, the vast ~ty ofWinStar's f.cilities an: deployed on rooftops thai are not ownccl 

14 or controlled by ILECs. WinStar has and expects to continue to negotiate with building 

I S owners for ICCCSS 10 such f.cilities. What we are talking about here -- rather than what 

16 GTE has postulated ·- is ~eeess to rooftops thai GTE either owns or controls. To the 

I 7 extent GTE denies ICCCS5 to rooftOps it owns or controls, it is clearly seeking to both 

18 increase a competitor's costllld at the same time to deny access to wireless ALECs to 

IIJ non-GTE occuplllll of such buildings. By such a denial. W inStar effectively will be 

20 prevented from using its technology to prcvidc service to such non-GTE occupants. 

:! I Moreover. GTE through such a denial can also eliminate WinStar as a substitute prowidcr 

22 of links 10 a competitive carrier seeking to serve that building. thus rcinftming its 
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2 Q. HAS GTE PROVIDED ANY RE4SON WHY ACC£SS TO ROOFTOPS OWNt:D 

3 OR CONTROLLED 1\' GTE SHOVLO NOT 1£ MAD£ AVAILABLE FOR A 

4 FEE TO WINSTAR! 

s A. No. Obvioualy, thcR arc in any l:ity nUDICI'OUi righll-of-way lhlt a new entrant. wirelinc 

6 II[ wirdca, C1D usc. There are conduits lad frequently poles of Giber providers. GTE 

7 polt\llates that befOR acc:as for a fee can be required. the Commission n&ust delcnninc 

8 lhlt the fKiliay is some form of cucntial facility. The Ac:l simply cloesn •a require such a 

9 fmdina for lhosc f~eililia nec:awy for wireline loc:al exchlnac cmicrs; nor docs it 

10 permit 111y parallel clilcrimination with ~ 10 lhole f~eililia nec:asary for wireless 

II local cxchlnae cmiers. 

12 Q. WOOLD WINSTAR DEMAND ACCESS IF THERE WERE Lt:GmMATE. 
• 

13 ID£NTinABLE ENGINEERING OR SAFETY CONCERNS? 

14 A. No. 

15 Q. HAS WINST AR OIIT AI NED SUCH ACCESS FROM AN\' OTHER ILECS? 

16 A. Virtually all ofWinSIIr•s fuJI imcn:oancclion qn:cmcnts provide for suc:h access. 

17 Q. DOES THIS CONCLUDE \'OOR TESnMON\'? 

18 A. Yes. 
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