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January 22, 1997

VIA FEDERAL EXPRESS
AND VIA FACSIMILE (904) 413-7118

Blanca Bayo, Director

Division of Records and Reporting
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850

RE: Application by United Water Florida Inc. for
Adjustment of Rates, Docket No. 960451 -wWs

Dear Ms. Bayo:

In connection with the above-referenced matter,
enclosed for filing an original and seven copies of U
Florida Inc.'s Memorandum of Law on Issue No. 80.

original and distribute the copies in accordance
pProcedures.

please find
nited Water
Please file the
with your usual

If you have any questions or comments regarding this matter,
please do not hesitate to call.

Sincerely yours,
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION f”

In re: Application for Rate ) DOCKET NO. 960451-ws
Increase in Duval, Nassau and )
St. Johns Counties by United ) DATE SUBMITTED FOR FILING:
)
)

Water Florida Inc. January 22, 1997

UNITED WATER FLORIDA INC.'S
OF LAW
ON ISSUE NO. 80

United Water Florida Inc. (“UWF*), pursuant to the Prehearing
Officer’'s request at the Prehearing Conference held in this matter
on January 17, 1997, and Rule 25-22.038(3), Florida Administrative
Code, hereby submits this Memorandum of Law on Issue No. 80, as
identified at the Prehearing Conference, and states as follows:

5 issue. The issue Presented is whether the First

District Court of Appeal’s (“First DCA*) decisions in Hexrnando

c9unLx_1L_£l9x1da_2nhlis.&:zxiss_cgmmianign. 21 Fla. L. Weekly D.

2625 (Dec. 12, 1996), and sngaxmill_H99dn_Sixis_AlngsinsxgnL_xns¢
x*_5Qush::n_ﬁanaza_unilisisn, 21 Fla. L. Weekly D. 2627 (Dec. 12,

1996), have any effect on this Proceeding.

- 3 Facts. The Official Date of Filing for the Application
of United water Florida, Inc. for Rate Adjustment (“Application*”)
was established as September 3, 1996, by the Florida Public Service

Commission (‘Commiasion').

Subsequent to the filing of the Application and Prior to the
Prehearing Conference, the First DCA issued the Sngﬂxmxll_ﬂggdn and

Hggnandg_ggun;x decisions. The Commission has filed a Motion for
Rehearing with respect to the Sugarmill Woods decision and a Motion

for Clarification and for Rehearing with respecbﬂtd“tﬁe’ﬂ]:n"ﬂéﬁ
Jlg98 &
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County decision. In addition, Southern States Utilities, Inc.,

filed Motions for Rehearing En Banc, Rehearing and Clarification
with regard to the Hernando County decision. According to the
office of the Clerk of the First DCA, the court has not ruled on
any of the aforementioned motions.

3. Applicable Law and Analysis.

A. DRoctrine of Stare Decisis.

The effect of the Sugarmill Woods and Herpnando County
decisions in this proceeding depends on whether such decisions may
properly be considered as binding precedent (or stare decisis) in
the Commission’s adjudication of UWF’'s Application.

Literally translated, stare decisis commands one to let that
which has been decided stand undisturbed. 13 Fla. Jur. 2d Courts
and Judges., §136. The rule stands for the proposition that when a
point of law has been settled by decision of a superior court, it
forms a precedent which is generally not afterwards to be departed
from. McGregor v, Provident Trust Co. of Philadelphia, 162 So.
323, 328 (Fla. 1935).

Generally, the rule of stare decisis is only applicable to
issues properly decided and disposed of by an appellate court.
Bunn v. Bunn, 311 So. 2d 387, 389 (Fla. 4th DCA 1975).

The granting of a motion for rehearing arrests or suspends the
previous appellate judgment pending the rehearing and

reconsideration of the case. Florida Motor Lines, Inc. v. Hill.

106 Fla. 37, 143 So. 261 (Fla. 1932), vacated ... other grounds. 126
Fla. 586, 143 So. 262 (Fla. 1932).
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traditiona} test jig whether the order in question markg the end of
the Judicial labor jin the cage, and nothing further Femains to pe
done by the court to fully effectuate 4 terminatjion of the Cause ag
between the Partieg directly affected. Prujte v Brock, 439 So. 24
768, 773 (Fla. lst Dca 1983) .
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Cimely motion for rehearing remains Pending. Johnson v Feepey
507 So. 24 722, 723 (Fla. 34 DCA 1987) . Slmxiariy, 4 previous
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An appellate court has broad discretion in reh'arlng its

dec1sion:
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Respectfully submitted,

MARTIN, ADE, BIRCHFIELD
& MICKLER, P.A.
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By:
ames L. e
Florida Bar No. 0000460
scott G. Schildberg
Florida Bar No. 0613990
One Independent Drive
SuiLe 3000
Jacksonville, FL 32202
Telephone: (904) 354-2050

Attorneys for United Water
Florida Inc.

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that the original and seven copies of United
Water Florida Inc.’'s Memorandum of Law have been furnished by
Federal Express this M day of January, 1997, to Blanca Bayo,
Director, Division of Records and Reporting, Florida Public Service
Commission, 2450 Shumard Oak Boulevard, Tallahassee, Florida 32399-
0850, and a copy of the foregoing has been furnished to Blanca
Bayo, Director, Division of Records and Reporting, Florida Public
Service Commission, 2450 Shumard Oak Boulevard, Tallahassee,
Florida 32399-0850, Rosanne G. Capeless, Attorney for the Staff of
the Florida Public Service Commission, 2540 Shumard Oak Boulevard,
Tallahassee, Florida 32399-0850, and to Harold MclLean, Esquire,
office of Public Counsel, c/o The Florida Legislature, 111 W.
Madison Street, Room 812, Tallahassee, Florida 32399-1400, by
Facsimile and U.S. Mail, this 2¢A day of January, 1997.
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