
STATE OF FLORIDA 
OFFICE OP THE PUBl.IC COUNSEL 

Ms. Blanca S. Bay6, Director 
Division of Records and Reporting 
Florida Public Service Comnussion 
2S40 Shumard Oak Boulevard 
Tallahassee, FL 32399-0870 

cJe n. P'lartda ,......,.. ... 
111 w- w..dltoa ~ 

"'-'" ,... t PlorWe ~I tOO .,. ..... 
February 26, 1997 

RE: Docket No 961184-EQ 
Doclcet No ~-.EU • 

Dear Ms Bay6 

.. ' 
I • l • • 

Enclosed are an original and fifteen copies of the Motion to Disnuss Flonda Power 
Corporation's Petition on Proposed Agency Action in doclcet numbers 961184- EQ and 970002-EU 

Also enclosed are an original and fifteen copies of a Notice of Intervention in docket numb~:r 961184-

EQ. 

Also Enclosed is a 3.S inch dia.k.ette containing the Mouon to Dismiss Flonda ;•ower 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition tor approval ot ) 
an early t•rminat1on amendment ) 
to a negotiated qualifying ) 
facility contract with Orlando ) 
Cogen Limited, Ltd., by Florida) 
Power Corporation. ) _________________________ ) 
In re: !nerqy conaervation coat 
recovery clause. 

Docket No. 

Docket No. 970002-EU 
Filed: February 26, 1997 

~IOM TO DI8KI88 
I'LOIID. JODR COIU'ODTIOII ' 8 

PITITIQI Ql PIQPQBID IQJMCX •CTIOH 

The Citizens of the State ot Florida, through tho Office ot 

Public Counsel, purauar.t to Section 350.0611, Florida Statutes 

(1995), and Rule 25-22.037 ( 2) 1 Florida Administrative Code, move 

tho Florida Public Service Commission to dismiss Florida Power 

Corporation's petition on propoaed agency action (he;:einattor 

referred to as the "protest"), tiled February 17, 1997, tor the 

following reasons: 

BACIQBQIDip 

1. On March 13, 1991, Florida Power Corporation (FPC) 

entered into a negotiated 30-year qualifying taci ' ity contract 

with Orlando Cogan Limited, Ltd., to purchase capacity and 

energy. The contract was approved by Order No. 24734, issued July 

1, 1991, in Docket No. 910401-EQ. A aubaequent settlement 

agreement was approved by Order No. PSC-96-0898-AS-EQ, issued 

July 12, 199G. All capacity and energy coata are borne by FPC's 
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customers through ~~e coat recovery mechanisms administered by 

the Commission. 

2. On October 1, 1996, FPC petitioned the Commission to 

approve an early termination amendment to the contract. In return 

tor an up-front payment of $49,405,000, Orlando ~oqen vould agree 

to forego the last ten years of the contract. In FPC's estima

tion, its customer• (who would tund the up-front payment) would 

benefit because, on a present value baaia, the customers' tatea 

would be lover under the ~uyout than over the lite of the 

original contract. PPC did not request ·a hearing on 1ts petition, 

nor did it identity any benefit or harm which would accrue to the 

company trom acceptance or rejection ot ita petition. 

3. The Commission denied FPC's petition in Order No. PSC-

97-0086-FOP-EQ, i•aued on January 27, 1997. (A correctio~. not 

relevant to thi• pleading, was aade in an amended order, Order 

No. PSC-97-0086A-FOF-EQ, on February 17 , 1997.) The CommisEion 

concluded, amon; other things, that the proposal to amvrtizo the 

early termination charge throu;h the capacity cost recovery 

clauae over a five-year period unduly burdened FPC's custome r s , 

particularly given the tact that customers could not expec t to 

see a net benefit until twenty-two years later. 

lLOaiDA POWWR COaJOa&TIOM'8 PaoTBIT 18 AB 
XM»ROPIR ~10• roa aJCO.IIDBRATIO• 
Ql & PIQ!QIIQ tq!ICY &CfiOM OIDII 

4 A prote•t ot a PAA normally initiates a ~ ~ 

proceeding. as., e.g., Beverly Enterpri••• y. Port . of HRS , 573 

so. 2d 19, 23 (Fla. lst DCA 1990) ("A request tor a fo~al 
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administrative hearing commences a de novo proceeding intended to 

formulate agency action, and not to review action taken earl~er 

~r preliminarily. Florida Qopartment ot Tronaportotion v. J.W.C. 

Co .. Ipc, 396 So.2d 778 (Fla. 1st DCA 1981).•) The filing of a 

protest dia•ipatea the agency'• original notice of intent and 

triggers a formal or informal hearing proceaa in which the party 

seeking affirmative relief must meet its burden ot proot by a 

preponderance of the evid~nce . A dA ~ proceeding is initiated 

because, to do otherwise, would require the protesting party to 

overcome the agency's predisposition to act in the canner 

expressed in the notice. 

5 . FPC, however, is not asking tor a hearing to provo up 

the allegations in its petition. Instead, FPC wants an 

opportunity to show the Commisaion, and its atatt, where they 

erred in their evaluation of the petition. 

6. The "diaputed issuea of fact and pol!cy,· pages 4- ~ ot 

the protest, are direct challenges to the order. The t1rst three 

ot FPC's "iasuea,• for example, identity miatakes FPC perceives 

in the commiaaion'• action. The order, at page 3, states: "The 

Amendment contradicts the objective ot the reverse auction bid 

solicitation . • FPC's first disputed issue la: "That the proposed 

buyout of the OCL contract is not inconsiatant with the 

objectives of the reverse auction bid solicitation.· The order 

states, again at page 3, that "(t)he Amendment .. has negative 

effects on inte~anorational equity.• FPC's second iaaue ie: 

•That the proposed buyout ot the OCL contract does not have 
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n~qative effects on interqenerat~onal equity such that the 

proposed buyout ahould not be approved." The order states, still 

on page 3, that "FPC's ratepayers will not see thls (present 

value) benefit until the year 2019, or ~ 2 years from today . · 

FPC's ~.ird iaaue ia: "That the propo3ed buyout ot the OCL 

contract will provide net benefits sooner than 22 years into the 

future. • 

7. Other "isaues• diapute whether the staff ' s aenaiti~ity 

analyses were performed correctly and wnether concerns about 

future fuel prices and inflation are justified. FPC also 

challenges "whether it ia appropriate to address potential 

strandable costs at this tiaa.· 

8. FPC ia unhappy with the order and wants the Commission 

to reconsider it. Rule 25-22.060 (1) (a), Florida Admin.strative 

code, however, prohibits reconsideration of a PAA: 

The Commission will not entertain a m~tion tor 
reconsideration of a Notice of Proposed Agency Action 
issued pursuant to Rule 25-22.029, reqardlesa ot the 
form of the Notice and reqardleas of whether or not the 
propoaed action has become effective under Rule 25-
22.029(6). 

FPC ' s petition on proposed a9ency action should be denied on the 

Commission •• own motion aa an invalid motion tor reconsiaerat~on 

tiled in violation of Rule 25-22.060(1) (a). 

TD 01\DIIt DITBBR DlftltKIDD MOll 
A.DnUBL'f AFI'aar.D I'LORIDA POOR 

OOai!OpfXOI' I IQ'IIfM'fX&L XIITQI8'fl 

9. Even if the Commiaaion concludes FPC's protest is not 

an improper motion tor reconsideration of a PAA, it should stlll 

dismiss the protest becauae 7PC has not established iLs standing. 
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Notning precluded FPC from aaking the Commission to allow the 

company to recover ita contract cbligationa over a shorter time 

period. But the right to file a petition does not necessarily 

mean that ita rejection by the agency adversely affected the 

petitioning party's intereata. Rule 25-22.029(4) only ollowa a 

person "whose aubetantial interests may or will be attocted by 

the Commiaaion•a proposed action· to protest and request a 

hearing. 

10. The Comaiaaior could have denied the petition in a 

final order; a decision to leave rates unchanged wi thout 

affecting the company's earninga harms no one. The Commission, 

however, chose to render ita decision aa a proposed agency action 

(perhapa because FPC requested this treatment in ita petition). 

The 'Notice of Further Proceedingas or Judicial Review· appr.nded 

to the order makes it clear that the right to a hearing is only 

afforded to persona "whose substantial int erests are affected by 

the action proposed by this order,• and that the notice, i tse l r, 

·should not be conatrued to mean all requests for an 

administrative hearing or judicial review wi!l be grantod or 

result in the relief sought . • Moreover, Section 120.569, Flor!da 

Statutes (Supp. 1996), only appli•• to ·proceedings in which tho 

subst~ntial intereata of a party are determined by an agency.· 

11. FPC haa not ahown ita aubatantial intereata were either 

determined or affected by the PAA. The Commiaaion'• action 

neither he.1.ped nor baraed the coapany. Either way, u.1dor tho 

original contract or the proposed amendment, FPC would be 
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reimbursed by ita cuatomera tor all ita costa. No one was harmed 

by the PAA order, and the only persona who could be harmed by a 

contrary decision vould be the cuatomel·a whom FPC ia asking to 

charge almoat $10 aillion aore par year . 

12. I n an atteapt to ;a in stanc:Ung, FPC claims (at page 5) 

its substantial inter .. ts are arrected in two vaya: (1) because 

the contract a.endaent ~ill provide net aavinga of over $400 

million to Florida Power and ita customers; • and (2) because the 

amendment "will aitigate the exposure ot Florida Power and its 

customers to potentially atrandable costa in the tu~ure.· With 

respect to purported Eavings , FPC doaa not all,ge any !acta which 

would demonstrate hov the company could achieve aavinga from 

approval ot the contract aaendaent, or lose anticipated savings 

from ita rejection . PPC vill paaa all coats on to ita cust~mors. 

The company will aee neither savings nor increased coats either 

way Customers, however, who have not proteate~ the order, w111 

experience immediate bara in the form ot almost $10 million per 

year ot increased rates it the contract amendment is approved. 

Thug, although FPC cannot show herm from denial of ita petition, 

its customers would have had no trou.ble demonstrating immed1ate 

injury-in-tact it the Commission had grant1d the company'• 

petition. 

13. The second part of PPC 1 a alle9ation of ita substantial 

interest~ being affected, i.e., the mitigation of potentially 

strandable coat• in the future, ia disproved by ita own terms. A 

party alleging standing under Chapter 120, Florida Statutes 
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(Supp. 1996), •uat abow: (1) injury-in-fact of aufficient 

immediacy to eatab1iah entitlement to a Section 120.57 hearing; 

and (~) aubatantial injury of a type or nature whi~~ the 

proceeding ia daaigned to protect . Agrico Chemical rompony v. 

Qeportment ot Enyironmentn l Row•totion, 406 So. 2d 478, 482 (Fla. 

2d DCA 1981 ) . Allegation• ot injury which are re~ot~ or 

speculative -- in this caae, they are both -- are inadequate to 

confer standing. sa&, Village Park Mobile Hgme Aaapciotign. Inc. 

y. Deportment gf »uaineaa Regulotign, 506 So. 2d 426, 433 (Fla. 

lst DCA 1987) ("The injury or threat ot injury must be both real 

and immediate, not conjectural or hypothetical. A petitioner muat 

allege that he haa austained or ia i.mmediately in danger of 

sustaining aoma direct injury aa a raault of the challenged 

ott icial conduct . ") 

14. FPC ia currently recovering all coata incurred undor 

the Orlando Cogan contract, and, aa things now stand, there is 

every expectation FPC will continuo to recover ita costs for the 

life of the contract. (In ita petition, at pa~e 4 , FPC atatod 

that its cuatomera will be paying an average o! 11.63 cents per 

kWh over the laat ten yaare of the contract.) FPC has not 

identified circumatancea which, given !acts known today with 

reasonable certainty, are likely to jeopardize ita abilitv to 

recover all ita coati from cuatomera under the existing contrac~. 

15. Potential harm from potential change• in the regulatory 

onviro~ment which might give riae to potential atranded inveat

ments and potentially impair coat recovery ia apaculation in tho 
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extreme. It is the antithesis ot the i.-ediately identifiable 

injury-in-tact necessary to confer standing to protest agency 

action, whether proposed or already taken, under Florida's 

Administrative Procedure Act. 

WHEREFORE, the Citizens of the State ot Florida, through the 

Ottice ot Public Counsel, move the Florida Public Service 

Commission to disaias the petition on proposed agency action 

tiled by Florida Power Co~ration. 
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Respectfully aub~itted, 

JACK SHREVE 
Public Counsel 

Office ot Public Counsel 
cjo The Florida Leg i slature. 
111 West Hadiaon Street 
Room 812 
Tallahassee, Florida 32399-1400 

(904) 488-9330 

Attorneys tor the Citizens ot 
the State ot Florida 



CBRTiriCATB or SERVICE 
DOCIKT NO. ''1114-IQ 

I HEREBY certify that a cot"rect copy ot the foregoing MOTION 

TO DISMISS FLORIDA POWER CORPORATION'S PETITION ON PROPOSED 

AGENCY ACTION has been served by •hand del1very or by U.S. mail 

to the rollowinq individuals on this 26TH day ot February, 1997: 

JAMES A. McGEE, ESQUIRE 
Florida Power Corporation 
P.O. Box 14042 
st. Petersburg, FL 33733-404~ 

JOSEPH A. MCGLOTHLIN, ESQUIRE 
VICKI GORDON KAUFMAN, ESQUIRE 
McWhirter, Reeves, McGlothlin, 

Davidson, Riet & Bakas, P.A. 
117 South Gadsden Street 
Tallahassee, FL 32301 

DEBRA SWIM, ESQUIRE 
Legal Environmental A•sistance 

Foundation, Inc. 
1115 N. Gadsden Street 
Tallahassee, FL 32303 
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*LORNA R. WAGNER, ESQUIRE 
Division ot Legal services 
Florida Public Service 

Commission 
2540 Shuaard Oak Blvd. 
Gunter Building, Room 3 7 0 
Tallahassee , FL 32399-0850 

JOHN W. MCWHIRTER, JR., ESQ. 
McWhirter, Reeves, McGlothlin, 

Davidson, Riet & Bakas, P.A. 
P.O. Box 3350 
Tampa, PL 33601-3350 

HR. ROGER YOTT, P.E. 
HR. THOMAS OONCHEZ 
Air Products & Chemicals, In~ . 

2 Windsor Plaza 
2 Windsor Drive 
Allentown, PA 18195 



C&RTIPICA~ OP 81RVICZ 
DOC~T »0. t70C02-IO 

I HEREBY CERTIFY that a true and co~rect copy ot the 

tor~going MOTION TO DISMISS FLORIDA POWER CORPORATION'S PETITION 

ON PROPOSED AGENCY ACTION has been furnished by *hand-delivery or 

by u.s. Mail to the following parties on this 26TH day ot 

February, 1997: 

CHARLES A. GUYTON, ESQUIRE 
Steel Hector & Davia LLP 
215 south Monroe Street 
Suite 601 
Tallahassee, FL 32301- 1804 

LEE L. WILLIS, ESQUIRE 
JAMES D. BEASLEY, ESQUIRE 
Ausley ' McMullen 
Post O!tice Box 391 
Tallahassee, FL 32302 

JEFFREY A. STONE, ESQUIJU: 
RUSSELL A. BADDERS, ESQUIRE 
Beggs ' Lane 
Post Ot!ice Box 12950 
Pensacola, YL 32576-2950 

SUSAN D. CRANMER 
Assistant Secretary and 
Assistant Treasurer 

Rates ' Regulatory Mattera 
Gul! Power Company 
Pensacola, PL 32591-3470 

HR. FRANR C. CRESSMAN 
President 
Florida Public Utilities Co . 
P.O. Box 3395 
West Palm Beach, FL 33402-3395 

ROBERT SCHEFFEL WRIGHT, ESQ. 
Landers ' Parsons 
310 WeRt College Avenue 
P.O. Box 271 
Tallahassee, PL 32302 
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*LORNA R. WAGNER, ESQUIRE 
Division ot Legal Services 
Florida Public Service 

couieaion 
Gunter Building, 
2540 Shumard Oak 
Tallahassee, FL 

Room G-370 
Blvd. 
32399-0863 

JAMES A. McGEE, ESQUIRE 
Fl orida Power Corporat i on 
Post O!tice Box 14042 
St . Petersburg, FL 33733-4042 

KENNETH A. HOFFMAN, ESQ. 
WILLIAM B. WILLINGHAM, ESQ. 
Rutledge, Ecenia, Underwood, 

Purnell ' Hottman, P.A. 
P. O. Box 551 
Tallahassee, ~L 32302-0551 

FLOYD R. SELF, ESQUIRE 
NORMAN H. HORTON, JR., ESQUIRE 
Messer, Caparello, Met z, Maida 

' SeH, P.A. 
P.O. Box 1876 
Tallahassee, FL 32302-1876 

WAYNE L. SCHIEFELBEIN, ESQUIRE 
Gatlin, Schiefelbein ' Cc~aery 
1709-D Mahan Drive 
Tallahassee, FL 32308 

MICHAEL A. PALECKI, ESQUIRE 
NUI Corporation-southern 

Division 
955 East 25th street 
Hialeah, FL 33013-3498 



STUART SHOAP, PRESIDENT 
S~. Joe Natural Gas Company 
P.O. Box 549 
Port St. Joe, FL 32456-0549 

JOHN W. McWHIRTER, JR., ESQ. 
McWhirter, Reeves, KoGlothlin, 

Davidson, Riet ' Bakas, P.A. 
P.O. Box 3350 
Tampa, FL 33601-3350 

DEBRA SWIM, ESQUIRE 
LEAF 
1115 North Gadsden street 
Tallahassee, FL 32303 
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VERNON I. KRUTSINGER 
Manager, Energy Utilization 
Peoples Cas System, Inc. 
P.O. Box 2562 
Tampa, FL 33~01-2562 

JOSEPH A. McG'~THLIN, ESQUIRE 
VICKI GORDON KAU~, ESOUIRE 
McWhirter, Reeves, McGloth '. in, 

Davidson, Rier ' Bakas, P.A. 
117 South Gaasoen street 
Tallahassee, FL 32301 

Roger Howe 
ty Public Counsel 
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