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February 27, 1997
Ms. Blanca S. Bayé, Director
Division of Records and Reporting
Florida Public Service Commission A
2540 Shumard Oak Boulevard ~
Tallahassee, Florida 32399-0850 .

Re: Petition to Intervene in Docke$SS1407-E£Q
Motion to Dismiss Without Prejudice
Request to Participate in Oral Argument

Dear Ms. Bayo:

Enc!ondforﬁﬁngmﬁnoﬁginlludeightcopiuofmhofthreepludings
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AFA / ¢ The“PaitionofNoﬂhC-mdianMuketingCorpomionto Intervene as a Party, - 222A7- 727 2
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APP
. The “Motion of North Canadian Marketing Corporation t0 Dismiss Without Prejudice,”- oAU -

CAF and
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CTR e The “Request of North Canadian Marketing to Participate in Oral Argument,” all in the - oad29-97
eac) b (Ve above referenced proceeding, Docket 961407-EQ
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Please date-stamp and return one COpYy of each of the attached pleadings as
LIt ) ___ acknowledgement of their receipt, retaining the seven copies required under Rule 25-22.0375(3)
( ___I'have served this pleading upon those identified in the initial filing as attested in the attached
certificate of service, and will serve it upon all other parties on the gservice list as soon as a copy of
—= that list, which was requested today, can be received from your office
WA — In accordance with the rules, I have included diskettes containing a copy of the attached
OTH filings in WordPerfect format. It is provided separately in WP 4 2. WP 5.0, and WP 6.0 for your
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convenience.

In addition, the undersigned hereby provides notice of intent to represent North Canadian
Marketing Corporation before the Commission in this matter as a Class A Practitioner pursuant 1o
Rule 25-22.008. I attach an affidavit attesting to the fact that I am licensed to practice law in the
District ofColmnbialndVﬂlilil.lndﬂmlhaverepmaueddiambeforefed«dmdm
regulatory commissions. I further attach the required sponsorship by a licensed Florida attorney

Thank you for your assistance in this matter

North Canadian Marketing Corporation

Attachments




AfMidavit of
John W. Jimison, Esq.

Pursuant to Rule 25-22.008(2)(b), I, John W. Jimison, Esq., hereby request that | be
qualified as a Class A Practitioner to appear before the Florida Public Service Commission for the
purpose of representing North Canadian Marketing Corporation and other clients doing business
in Florida. In support of that request, I certify that I am and have been since 1975 a licensed
attorney in the State of Virginia (Virginia Bar No. 15165) and that | am and have been since 1980
a licensed attorney in the District of Columbia (D.C. Bar No. 316141). I further certify that |
have for more than nine years represented clients before State regulatory Commissions (in
particular the California Public Utilities Commission) and before the Federal Energy Regulatory

Commission.

- (Signature)

M‘ L. d 2 (Date)
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Prcsasnt to Rule 25-22.008 (2) (b) of the Florids Administrative Code, I, C. Scevea
Ycuu,.u—un—qhshdnduuuumgg;‘_,u
hereby spoasor Joha W. Simison, & Soensed sitomey in the Stute of Virginia snd in the District of
Mn#..bammumu&wma
Proceeding No. ”lm&dhﬂﬁ“--hwhhwd
his clients doing business in Florida
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

lnre:PeﬁﬁonbrW
Docket No. %n’mm

with Pasco Cogen, Ltd. by
Florida Power Corporation.

of Settlement Agreement

John W. Jimison, Esq
Brady & Berliner, P.C

1225 19th Street, N.W
Washington, D.C. 20036
Telephone: (202) 955-6067

Facsimile: (202) $22-0109

and
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Sheldon D. Reid, President
mcmumcmm
425 - 15t Street, SW.

E MT‘ZP 4V4
CANADA
Telephone: (403) 231-0065
Facsimile: (403) 231-0501

Cogen, wayli\olidll’owercorpomiow' (“FPC Petition™) FPC attached to its
Pﬁﬁmnmaﬂﬂd“mww Amendment to Negotiated
CoﬁnﬂfonhehndmeomeMﬁomnoudifyinahdﬁtybamPuco

Cogen, Ltd., and Florida Power Corporation” (“Settlement Agreement”)

4 This Settlement Agreement purports to resolve, among other matters, ongoing

ﬁti'uioanl’CmdPucoCopl. Lad (“m")mﬁnunmmm

mdpcymutobem.delorpurdnndpowﬁomthehmphmnndathe

D —



modbyNCMCtoqnlmM”%oanlm‘stuuMw

6 The GPA establishes the terms and conditions for gas sales by NCMC 10 Pasco in

. NCMC'.WbMptoject;throush affiliates, goes back 10 its inception when
Nonhcundinmcmihﬂ-uﬂumnlomm idi .dcveloped.ﬁmnced.u\d
wmwmmmumwm:anw

supports VGM'opaﬁoﬂto'umNCMC'oown ition is wholly ¢ and distinct from
thatofVGMandhhmdonMrW\ﬂmdmponﬁbﬂiﬁuwithrapeﬁ 10 the Pasco project,
mdamxdbewwdwmcmmmmownmu
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ferms of this
made available o the Commission if requested,
rwouldonlyln'elenuu.toocherplme.ortbegerwmbﬁcundertheC ission’
conﬁdemiun‘ty rules after certain provyig ed
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5
NCMCmﬂcmmmmanuoophm'spowumwm.iu
mmum-ﬂmMm-anoﬁumwm
ofw,muma-mmmwm. During
MMMWWM'sMwn&MM
m'swqum«mmwwm
MMM&&““MM“MMNCMC.

copy of the GPA. Mhﬂliﬂuﬁﬂ!wprovidehspﬁorwuwmy

amendment of the PPA.

Despite their knowledge of Section 3.03 of the GPA and Pasco’s obligation
therein to seek and obtain NCMC's prior consent to any amendment of the PPA,
mumwuwmwmmcmnmu
nedvh(NCMC‘lmt.MuﬂckbdmthCo--hhnvhtunMe

referenced Petition.

ms«wwmmuimmmum

mommrmmmmmmammmmnx
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and modiries economic and business reiationship between Pasco and FPC in a number of
WdeMmmmMﬂth&om
sold under the PPA, and thereby the economics and volumes of gas required by the plant.
Given the relationship between the PPA and the GPA, such profound changes to the PPA
could have a significant effect on performance of the GPA. The concessions made by
mummquuummmmm
adverse to NCMC's interest as the primary seller of gas to the Pasco plant *

12. M,mmrm'umwm”wwwm
the PPA without NCMC’s consent, and notwithstanding FPC's duty not to induce Pasco
to breach its obligations to NCMC by agreeing to amend the PPA without NCMC's
Mm'.mwmmmwwmmmmm
faith prior to executing the Settiement Agreement nor obtained

13. thhttheFPCPeﬁﬁonnorﬂleSetdmuAmmﬁnmyrdetho
NCMC, its right to prior consent to any amendment, or the failure of the parties to seek in
advance of agreement or obtain that prior consent. Significantly, as FPC acknowledges in
its Petition (Footnote #3, at p. 3), Prudential’s prior consent to amendment of the PPA
was sought and obtained.

. What is more, under the settlement, Pasco has already received a significant sum of
mnyrdoah.thpundawbyFPCforpow.yuhmbumﬁmdtopcymiu
owed to NCMC for the gas which was consumed to generate that purchased power
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14, The FPC Petition and Settlement Agreement were not even served upon NCMC.
Neither FPC nor Pasco informed NCMC that they had reached and filed a settlement
agresment with this Commission. Instead, NCMC became aware of the FPC Petition and
the Settlement Agreement via  third party. NCMC first obtained a copy of the FPC
Petition and Settlement Agreement from the Commission itself upon NCMC's request 10
the Commission staff

15. The failure to inform the Commission about NCMC's interest and consent right,
and the failure to inform NCMC or serve NCMC witn a filing so clearly involving
NCMC'’s interests, coupled with the wholly unsupported petition for expedited approval,
leads NCMC to believe that Pasco and FPC have attempted to induce the Commission
into precipitous action on their proposal and are trying to present NCMC with a fair
accompli.* The Commission should permit NCMC's intervention in order to assure the
validity of its own deliberations and a reasonable basis for any eventual action it may take

in this matter.

16. Upon being apprised by NCMC of NCMC's awareness of the FPC Petition and

* NCMC notes that its consent right is subject to an exception in cases where Pasco is
“required” to “make or acquiesce in any amendment or other variation in or to” the PPA. NCMC
contends that Commission action in response to a voluntary petition such as this does not and
cannot constitute a requirement on the parties to make or acquiesce in the amendments FPC and
Pasco have proposed. But FPC and Pasco may be proceeding so that they may then allege that
Commission action on the Settlement Agreement preempts NCMC's right to consent under the
GPA.
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25.
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Pasco and FPC may desire to keep NCMC out of the proceeding, to leave the
Commission ignorant of the self-serving and destructive nature of their actions to exclude
NCMC from their agreement and dishonor NCMC's consent right, and to neuter NCMC'’s
protest of their Settlement Agreement, by arguing that NCMC lacks standing under the
tests defined in Agrico. But the Commission can only properly exercise its jurisdiction
over the questions before it by reviewing the evidence that NCMC alone can provide For
its own purposes of protecting the public interest, the Commission must grant NCMC
standing as a party in this case, as well as for the purpose of allowing NCMC to protect
itself against those who would violate its contractual rights

NCMC is not asking the Commission to review, judge, take jurisdiction over, or
settle any issues arising under the GPA between NCMC and Pasco. NCMC is not asking
for standing in this proceeding as a function of any need, requirement, or authority for the
Commission to govern the performance of the GPA. The Commission does not have
jurisdiction over the GPA, nor does it need to have such jurisdiction merely to recognize
that, as a function of the consent rights embodied in the GPA, the Commission cannot
review the validity of the proposed amendments to the PPA in the Settlement Agreement
without NCMC participating as a party. The GPA is clear on its face that Pasco cannot
legally participate in nor agree to the proposed amendments to the PPA without NCMC's
prior consent. The Commission is not limited to recognizing the legal effects of only those
contracts over which it has direct jurisdiction, it must also recognize that non-jurisdictional




" See Fla. Stat. §120.68(7)(b)
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29.
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to proceeding with consideration of the Settlement Agreement. Pasco has demanded
arbitration of the issue; Pasco’s proposed settlement should therefore be dismissed
without prejudice until the Arbitrator has ruled and, if NCMC prevails, the Settlement is
reworked to accommodate NCMC's interests and to obtain NCMC's consent Any
wmmmhmummwunm
Agreement would be a question of fact before the Arbitrator, and could be an issue for
hearings or other fact-finding procedures. Any disposition of the FPC Petition can and
should await the outcome of the Arbitration Pasco has itself demanded Therefore,

NCMC'-mWwDM.WMWMWMCm
today, should be granted.

If however, the Commission determines not to await the Arbitrator’s determination
of NCMC's relative rights, and to proceed with its review of the FPC Petition and
SMWMuaMmNCMCmbemedtobumnpmyto
thi:prooeedir'todowthecmwundmwtheimpﬁcuiomfor the fuel supply
tothephm,thvﬂyoﬂhoprojoa,mdﬂncou-eﬂ'ecﬁmtomepaym

Disputed Issues of Fact
Finally, NCMC submits that, should the Commission move to consideration of this

mna.dicpmodinmof&ammi:gMNCMCwouldupplypmbuiwm
include, but are not limited to:
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n, Esq
Peter G Hirst, E

8q
Brady & Berliner

1225 19eh, Street, N w
thingmn, D.C. 20036

North Canadian erknln. Corporation
February 27, 1997
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ATTACHMENT A

December 18, 1996
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uwuwwummmu“ Pasco will seek
Mdﬂ'“h-ﬁm
mmummmm«w“umm
hmu-ur—'-u--n.m Even in situstions where & person ma&y
bwnm.pﬁ&m “MWﬁnuﬂl
result where means are mﬂ-—d-ﬁh-auﬁ

NCM's conduct, Pasco will and punitive damages. Such action will not
u.u-a».mmuonmum-mm.mm
spert from the GPA.

Mpmyoﬂmm
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served the foregoing document upon each person
designated on the official service list compiled in this proceeding.

Dated at Washington, D.C. this 28th day of February, 1997.

ﬁmw. é(mmnm




