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March 4, 1997

R Y e YO

Ansiey Wamson. )y
F O Bex 1501

Tampa. Flonds 13601

Blanca S. Bayo, Director

Division of Records & Reporting
Florida Public Service Commission
Capital Circle Office Center

2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850

Re:  Docket No.mo = Petition for expedited approval of settlement
agreement with Pasco Cogen, Ltd. by Florida Power Corporation

Dear Ms. Bayo:

Enclosed for filing with the Commission in the above docket on behalf of Pasco Cogen,
Ltd. ("Pasco"), please find the original and 15 copies of each of the following:

L. Pasco’s Response and Opposition to North Canadian Marketi 'C/prwicns
("NCMC’s") Petition for Leave to Intervene; . OASEY-9

r | Pasco’s Reply and Memorandum in Opposition to NCMC's Motion to Dismiss

Without Prejudice; and odais-'?/
ACK C——
AFA _ 2 3. Pasco’s Response and Opposition to Vastar Gas Marketing, Inc.’s Petition for
APP Leave to Intervene. CRX356-97
CAF

A diskette containing all three of the documents listed above is also enclosed pursuant to
CMU ——the Commission’s rules.

Tulr U  Please acknowledge your receipt of the enclosures on the duplicate copy of this letter, and
7 rcmmthcwnetomeinﬂnenclondpruddrmedenvelope.

% Many thanks for your usual assistance.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for expedited

) ,
approval of settlement agreement ) Docket Nom
with Pasco Cogen, Ltd. by Florida )

Power Corporation. ) Submitted for Filing:
) 3-5-97

PASCO COGEN, LTD.’s RESPONSE AND OPPOSITION
_TO NCMC'S PETITION FOR LEAVE TO INTERVENE

Pasco Cogen, Ltd. ("Pasco"), by its undersigned attomeys, requests that the
Commission deny the Petition for Leave to Intervene filed herein by North Canadian
Marketing Corporation ("NCMC"), and all relief requested by NCMC in such petition.
NCMC'’s petition fails to show (A) that NCMC will suffer injury in fact which is of
sufficient immediacy to entitle it to a Section 120.57 hearing, and (B) that NCMC's
substantial injury (if any) is of a type or nature which the proceeding in this docket is
designed to protect. Having failed to show that its substantial interests will be determined
by the Commission’s determination in this docket, NCMC has no standing, and is not
entitled to intervene under Rule 25-22.039, F.A.C.

Condensed to its essence, NCMC's petition argues that NCMC should be permitted

to intervene because:
1. The Settiement Agreement between Florida Power Corporation ("FPC") and
Pasco has not received the prior consent of NCMC. Several of the
amendments to the Power Purchase Agreement between FPC and Pasco (the
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"PPA") "may affect” the pricing and quantity of power sold under the PPA,
andlbdebytheoconombmdvolumofmrequimd by Pasco’s
cogeneration facility. The PPA, as amended by the Settlement Agreement,
are materially adverse to NCMC's interest as the primary seller of gas to
Pasco (under the Gas Purchase Agreement, or "GPA," betwee:n NCMC and
Pasco.

2. NCMC must be allowed to participate so the Commission can understand
the implications of the Settlement Agreement for the fuel supply to Pasco’s
project, the viability of that project, and the cost-effectiveness to the
ratepayers.

None of the foregoing assertions, or any other fact set forth in NCMC’s petition,

confers on NCMC standing to intervene or participate in this docket.'

' It should be noted that the basis for intervention mentioned under paragraph 2 above has nothing
Wbbwﬂﬂ“‘l“y(uﬂuhﬂhﬂbpﬁkb‘hﬁlm

Although not included in the above summary, NCMC'’s petition makes various other assertions: (a) that
Mohmmalw-nd-myMpdmmwFwam.NMM
wmmuiumnm&.npwﬂchmubmummmmhwm
4); (b) that NCMC was not served with the Settiement Agreement and FPC’s petition in this docket, and that
miumpmommmumumum-m(c)mummm
nthCMCﬁWMMndFPCnmmeCMCMnﬁwW(NCMC
Petition § IS);M(J)M.MMMMMMNCMCEMWMGPA.“
mmwmmuwwmlmmmmmmmmm
proceeding.

Awmmmmhmhhmmmvhkhmubhmhnm
MaWWh”thALhﬂthmm

mmmbym&n?PCmmanmAmwhkh
NCMChu.aloflhh“.thm. It is true that NCMC was not served with the Settlement
Agreement or FPC's petition in this docket. However, NCMC is not a party to the Settlement Agreement or
the PPA. mmmmmnmwmemwmummm
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Commission's Lack of Jurisdiction
Pasco would ask that the Commission bear in mind the following quotation from
NCMC'’s petition for leave to intervene:

“NCMC is mor asking the Commission to review, judge, take
Jurisdiction over, or settle any issues arising under the GPA between NCMC
and Pasco. NCMC is not asking for standing in this proceeding as a
function of any need, requirement, or authority for the Commission to
govern the performance of the GPA. The Commission does not have
Jurisdiction over the GPA, nor does it need to have jurisdiction merely to
recognize that, as a function of the consent rights embedded in the GPA, the
Commission cannot review the validity of the proposed amendments to the
PPA in the Settlement Agreement without NCMC participating as a party.
The GPA is clear on its face that Pasco cannot legally participate in nor
agree to the proposed amendments to the PPA without NCMC’s prior
consent. . . ." NCMC Petition § 25.

NCMC, in the language of its own petition quoted above, recognizes that the
Commission has no jurisdiction over the GPA, its performance, or issues arising

did not intend to seek NCMC's prior consent because it did not believe NCMC's position under the GPA was
materially and adversely affected under the GPA by the amendments to the PPA.

With respect to any attempt by Pasco to present NCMC with a fair accompli, that is exactly the manner
inwhichMvMbMﬁhmMWCMh"A(bMNCMChmum).
If an arbitrator ultimately determines Pasco breached the GPA because of its execution of the Settlement
Agreement without NCMC'’s prior consent, then Pasco may suffer the consequences of its decision; but it will
not be without a settlement of its litigation with FPC, which could never have been accomplished had NCMC

Finally, whether Pasco was, or was not, required to obtain NCMC's consent 1o the Settlement
Agreement is a matter which involves ggly Pasco and NCMC, as it arises as an issue under the GPA between
those parties. That issue has nothing to do with the Commission's determination of whether FPC should be
nmim»mumuuu.m-ubrmumbyumw.
Nor, if Pasco is determined by an arbitrator to have breached the PPA, does the Commission's approval of the
Settlement A greement control the payments to be made by Pasco to NCMC for gas consumed at Pasco’s facility.
It is disingenuous for NCMC to suggest that the Commission "punish” FPC and Pasco because Pasco may not
have obtained a consent which may have been required under an agreement over which the Commission has no
jurisdiction. It is even more disingenuous to suggest that this fact somehow confers standing on NCMC to

intervene in this proceeding to obtain relief which it acknowledges the Commission lacks jurisdiction to provide,
and which the GPA provides must be obtained in arbitration.
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thereunder. However, in the same breath, NCMC (a) asks the Commission to "recognize"
thnmeCommiuionmreviewtbevdidityofdnpmpmedlmenqumwanPA
without NCMC'’s participating as a party, and (b) states that the GPA "is clear on its face"
with respect to what Pasco may or may not do under the GPA without NCMC's consent.
lnordcrtomakeeil!mofdnnmm the Commission must do what NCMC has
said it has no jurisdiction to do - “review, judge, take jurisdiction over, or settle any
issues arising under” the GPA between NCMC and Pasco.

When the Commission approved the PPA for cost recovery purposes in 1991, only
that agreement was before the Commission. The Commission did not evaluate from
whence--orltwlmpdccnl'ueowmﬂdobuinmemrequirédtoopenleiu
cogeneration facility. When Pasco contracted with NCMC later in 1991 for the supply
of gas to the facility, it was not required to bring that agreement to the Commission for
review. Pasco submits that NCMC’s allegation of a "need" on the part of the Commission
for NCMC’s participation in this docket - on any issue -- is a non sequitur in view of the
Commission’s lack of jurisdiction over the GPA.

Consent Rights of NCMC

NCMC states that Pasco entered into the Settlement Agreement with FPC without
obtaining NCMC'’s prior consent, as allegedly required by Section 3.03 of the GPA.
Although not important here, Pasco's position is that NCMC’s prior consent was not
required. What js important here is that the GPA itself provides the mechanism for the
resolution of that dispute between NCM and Pasco, requiring explicitly that gl disputes
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aﬁsingmndadnGPAbeMwanlubimwmmwNCMin
Houston, Texas, before a single arbitrator.
NCMC'summuledbepumimdtoWhmismmm
almost exclusivelyonPueo'shﬂmtoobuinNCMC'spdorcmmdnm\dm
to the PPA made by the Settlement Agreement. That failure (which Pasco admits for
purposcsofthismpane)ﬁxmﬂnb-hfaNCMC'sdleﬂidewScnlmt
Awmmtcomiu‘ﬂm’md'mofba.'nduﬂum
Agreemennifnppmved.mlymhﬂyndadmlyuﬂ'ectNCMC'sthndadn
GPA.
meConmﬂuimhowevc.nmimdbyNCMC.humjtﬁsdicﬁontopmvide
relief to NCMC. If Pasco has breached the prior consent provision of the GPA, NCMC
canpursucﬂ\nclniminm':ooeodhpwiﬂll’uco. NCMC could not, however,
initimaM;WMCWaumhofmymmhwm
Commission has no jmisdicﬁouwauatlinmhaproeeeding. The alleged breaches of
conmctwithwhichNCMquecltobeemwdlriseoutoflgumpplyamem
over which, and over the parties to which, this Commission possesses no jurisdiction.
Thus.NCMC’sownpeﬁﬁonmkuitcleUMﬂninmstsitseekstopmtoc'.d\roud\
intervention are not of the type or nature this proceeding is designed to protect.
Pascosubmiuml!NCMCuebtopuﬁcipminthispmceedingformcsolc
purpose of obtaining, indirectly, the further delay of the settlement of the litigation

between Pasco and FPC - relief which the Commission would have no jurisdiction to
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grant if sought by NCMC directly.

Resolution of Litigation

NCMC’s petition states that the Commission should consider, as a disputed issue
of material &a.'theeﬂ'eeﬁvmofdnproposedSeulmtiniuchim to terminate
litigation and avoid litigation expenses with potential effect on ratepayers."”

Pasco submits that each and every mention of the resolution of litigation in FPC's
petition forlppmvaloftlnswlememprnmt (see 1Y 3,6 and 11 of FPC’s Petition)
is correct because each such reference is to the litigation pending between Pasco and FPC
since November 1994, FPC has presented fully the facts necessary for the Commission
to decide whether to approve the Settlement Agreement for cost recovery purposes. The
Settlement Agreement comprehensively resolves the litigation between FPC and Pasco.
Whether "potential” new litigation may ensue between Pasco or F PC and persons (such
as NCMC) that are not parties to the PPA or the Settlement Agreement is irrelevant to the
issue of whether NCMC has standing to participate as a party in this proceeding. Pasco
and FPC should not be prevented from settling the litigation between them just because
some third person "might" bring an action against either or both of them. If NCMC has
claims against Pasco or FPC arising out of the "prior consent” provisions of the GPA, this
Commission is not the forum in which those claims may be decided. Certainly those
claims cannot confer standing on NCMC to participate in the proceeding in this docket,
the sole issue in which is whether FPC will be permitted to recover the payments it makes

to Pasco under the PPA as amended by the Settiement Agreement.
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Fuel Supply and Other lssues

NCMC asserts (NCMC Petition, 1§ 2J, 22 and 23) that its interest, “as the exclusive
supplier of fuel” for Pasco’s facility, is within the range of interests that the Commission’s
jurisdiction over agreements between regulated utilities and cogenerators is designed to
protect.ciﬁnglmyl”Swda’ofmeCommiuionumpponforiupociﬁon. Pasco
aymummeComhlimeweanwtbePPAmadebym
Seulmwnoonmm(mdwwumuﬂcmw
suchmodiﬁuﬁommtheComminionforlppmvdinmiséocka). However, it cannot
ayeethntheMlylmmcitedbyNCMCpmvidumybuisforaﬁndingM
NCMC should be permitted to intervene in this proceeding.

With reference to fuel source, the May l”Sad«clwlyMonlytochmp
in the type of fuel to be used by a cogenerator. The amendments to the PPA made by the
SeulcmanApeementdonotinvolvechmguinﬂ\ctypeofﬁnlwbemedinPuco’s
facility. Further, the only assertion made by NCMC with respect 1o the impact of the
Settlement Agreement is that

"...PPC'sdPuoo'shihletoobuinNCMC'scolmuomeSculmt

ApeemmtmdiumwﬂnPPAhavenuuedM'thepﬁm

ﬁxclsmmofanl-‘flcility'hnbeenplacedserimulyutisk.mdwithit

Y mmwﬂnmepwm'md‘mvhbilityoﬂhc

project.” NCMC Petition § 22.

NCMC'’s petition is silent on how the "continuing cost effectiveness to the ratepayers” or

oroved s ORENCIAUON
May 2, 1995).

Order No. 95-0540-FOF-EQ, No. 940797-EQ




“the viability of the project” has been OF could be affected by Pasco’s failure 10 obtain
NCMC’s consent 10 the PPA amendments included 1n the Settlement Agreement, and
Pasco submits that any such allegations - if made - would be mere speculation. Even
assuming the subject of NCMC's speculation was relevant to its standing (which it is not),
the Commission has determined puviomly that such conjecture is insufficient 0 establish
standing 10 intervene.” Because the interest NCMC seeks 10 protect in connection with
the determination 10 be made in this case by the Commission is not the type of interest
the proceeding is designed to protect, NCMC has no standing to participate as @ party.’

W

Intervention in proceedings before the Commission is governed by Rule 25-22.039,
F.AC., and applicable case jaw. The rule pro ides, among other things, that 8 petition

for leave 10 intervene

throughtbcprocwding.

NCMC has alleged no constitutional or statutory right, nor any Commission rule,
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under which it is entitled to participate in this proceeding. Although NCMC has alleged
matitssubsunﬁdmwillbeaﬁ'ecwdﬂmuwthcproceeding. its petition shows on
its face that such is not the case.

NCMC recognizes that whether it is entitled to intervene is governed by the two-
pronged test for "substantial interest" articulated in Agrico Chemical Co. v. Dept. of
Environmental Regulation, 406 So.2d 478, 482 (2d D.C.A. Fla. 1981), rev. den. 415 So.2d
1359 (Fla. 1982). According to Agrico, a person seeking leave to intervene must show
(a)dmhewillsuﬂ'uiqﬁ.yinbﬂwhicbisofmfﬁcimlimmediacytoemitlehimlou
Section 120.57 hearing, and (b) that his substantial injury is of a type or nature which the
proceeding is designed to protect. Despite its assertions to the contrary, NCMC has made
neither showing.

NCMC argues that it will suffer "significant injury” if the Settlement Agreement
is approved by the Commission and the PPA is restructured, since such restructuring will
preemptively establish conditions that will make the current terms of the GPA
"unworkable, contrary to the intent of the parties, or out of step with the controlling
reality.” NCMC Petition § 20. Even assuming this is the case (and NCMC appears to be
unclear with respect to which of these effects mightbeprecipimedbytherestmcturing
of the PPA), the Commission has no jurisdiction over the alteration of the GPA between
Pasco and NCM, and no jurisdiction to prevent that agreement (or NCMC’s interest
therein) from becoming "unworkable,” etc. Thus, cven if the Commission’s approval of




the Settiement Agreement will come wat the expense” of NCMC,’ the injurics which may
be experienced bY NCMC are not of the type oOf nature which the proceeding in this
docket is designed 10 protect. NCMC has not made the showing necessary 10 entitle it 10
intervene as a party. Even if the injuries described by NCMC (see NCMC Petition, 120)
were to occur (rather than, according 10 VGM, being alternative possibilitics), it cannot
follow that intervention in this proceeding i necessary for NCMC to protect its interest
in the GPA.* NCMC's petition shows on its face that the Commission has no jurisdiction
to assist in resolving its plight.

Conclusion

NCMC's petition for leave to intervene must be denied. 1t shows neither that
NCMC will suffer real and immediate injury s a result of the Commission’s

determination in this proceeding, nof that whatever injury it might suffer is of the type

L ———

’ m.\mmumymun-dbyNcummm«)fm'mupdvsomomcucw
consemri;huinemmmewmumﬂaedbyvimnofﬂnu“pmmofd\:
.mendmenumndcbﬂnH’Ab)bww:mwvirtueofuncaumiu'oon‘s.pgmnlof
those amendments. W.wmukﬁwmmmmwmﬁnﬁammwmmm
mndingtopmicipde. !MM“MM'I—IN-LM-M‘MBM’“
S0.2d 426, 433 (1st D.CA.Fla 1987). But for the issue of cost recovery, there would have been no need for
FPC‘spetitiontothunmmhblMW.

¢ In fuumw.ndnpuﬁdwwncuc alleges it might suffer allegedly flow from Pasco’s
f-iluretoominNCMC'lweondan»m PPAmadebyuns.munﬂ!Agunmﬂ-nn
Commission, hfmhemmmmmmﬂiwwmuiﬁhmdh‘w parti-ipate in this
pmeedin;.wwldd»mw(n)mm'w consent” provision ofﬂnOPA.md(b)mdemmim
mmwnnwA.-hﬂyndmlyMNcmcwpmnm under the GPA. This
\atter mﬂnubnwuld require the Commission 10 COMPars NCMC's position under the GPA immediately
before Pasco’s settlement with FPC, to NCMC's position under the GPA immediately after the effectiveness of
smhnnmu\dmmnmhlmmifmdiﬂmﬂnwmron‘othelevelofbe'm.
“material and adverse” 10 NCMC's position. This is not the role of this Commission in determining
FPCsho\MhepemimdnmmwmchPA (u.mendedbyﬂnSememcm Agreement)




ornaturcdwd'lispmoeedingilduimedtopro(ect.

Respectfully submitted,

Lssey ikt

Ansley Watson, Jr.

Macfarlane Ferguson & McMullen
Post Office Box 1531

Tampa, Florida 33601-153]
(813) 273-4321

Attorneys for Pasco Cogen, Lid.

CERTIFICATE OF SERVICE

IHEREBYCERTIFYMamwpyonbe foregoing has been furnished this 4th
day of March, 1997, by first class mail, to John W. Jimison, Esquire, E.ady & Berliner,
P.C., 1225 19th Street, N.W., Washington, D.C.; Sheldon D. Reid, President, North
Canadian Marketing Corporation, 425 - |st Street, S.W., Calgary, Alberta T2P 4V4,
CANADA; James A. McGee, Esquire, Office of the General Counsel, Florida Power
Corporation, 3201 - 34th Street South, St. Petersburg, Florida 33733; and Loma R.
Wagner, Esquire, Division of Legal Services, Florida Public Service Commission, Capital
Circle Office Center, 2450 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850.

vty a2,

Ansley Watson, Jr.
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