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March 17, 1997 

Ms. Blanca S. Bayo, Director 
Division of Records and Reporting 
Florida Public Service Commiseion 
2540 Shumard Oak Boulevard 
Betty Easley Conference Center, Room 110 
Tallahaasee, FL 323~850 
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Tampa 
WaShmgl(ll. D C 
Wesf Palm Be.l:h 

Via Band Dellverv 

Re: Petition for Expedited Approval of Settlement Agreement wjth Lake 
CQI!l!n. LtcJ. by Floric!a Power Corporation, Docket No. 861.77-EQ 

Dear Ms. Bayo: 

On behalf of our client, Vaetar Gu Marketing, Inc. (''VGM"), enclosed for filing 
in the docket referenced above are the original and 15 copin of VG M's Omnibus 
Memorandum in Opposition to Florida Power Corporation'• Response and Opposition 
and NCP Lake Power, Ltd.'s Motion to Deny the Petition to Intervene ofVastnr Gas 
Marketing, Inc. 

For our recordkeeping requirements, pleue acknowledge your receipt of this 
filing on the enclosed copy of this Jetter. Thank you for your consideration in this 
matter. 

Sincerely, 

HOLLAND & KNIGHT LLP 

~..o. u..g/_ 
Karen D. Walker 

r Enclosure 
r KDW/sms 
::$£;D;$14~rma ~osner, Esq. 

~f.··-O Chuck King, Esq. 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Petition for Expedited 
Approval of Settlement Ajp'eement 
With Lake Copn, Ltd. by Florida 
Power Corporation 

) 
) 
) 
) 

Docket No. 961477-EQ 

Filed: March 17, 1997 

VASTAR GAS MARKETING, INC.'S OMNIBUS MEMORANDUM IN 
OPPOSmON TO FLORIDA POWER CORPORATION'S RESPONSE AND 

OPPOSmON AND NCP lAKE POWER, LTJ).'S MOTION TO DENY 
THE PE'I'fi'ION ro INTERVENE or YAITAB GAS MARKE'IlNG, INC. 

Florida Power Corporation ("FPC") hu filed a Reaponae and Opposition to 

Vaster Gas Marketing, Inc'a Petition for Leave to Intervene (the "Petition"). Through 

its "Response," FPC asserte that VGM doea not have atanding and movea the Florida 

Public Service Commission (the ''Commialion") to diamial VGM'a Petition. NCP Lake 

Power, Ltd. ("NCP Lake") hu alao filed a Motion to Deny VGM'e Petition. Accordingly, 

VG M, by and through underaigned counael, aubmita thia memorandum in opposition 

to FPC and NCP Lake's above-deacribed motiona. 

FPC and NCP Lake's motions heavily rely on the atanding test articulated by the 

~'lorida Second District Court of Appeal in Alrico Chemical Co, y, llQpartment of 

Environmental Regulatjon. 406 So. 2d 478 (Fla. 2d DCA 1981). FPC and NCP Lake 

urge the Commission to rigidly apply the Acric:o test to exclude indiapenaable parties 

from this proceeding. VGM has a subetantial interest in thia proceeding and is so 

situated that the disposition of thia proceeding in ite abeence will undermine ite ability 

to protect ite interests. As indicated below, VGM, aa a fuelaupplier, will suffer rea! and 

immediate i~ury as a result of the Commialion'a approval of the Settlement 

Agreement. VGM, therefore, satiafiea the ground& for intervention and ia entitled to 
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participate in this proceeclinJ which Ia apnDI,y pverned by Rule 26-17.0836, Floridn 

Administrative Code. 

VGM WID Suffer _,IU')' Ill Fact II The 
The Cnmm!Wop Apwoy• tlut Settletpent A«reement 

1. FPC and NCP Lake augpat that VGM lacks standing because it will not 

suffer any real and immediate ifliury if the Commiaalon approvee the Settlement 

Agreement between FPC and Lab Cogan, Ltd. ("Lake Cogan"). FPC and NCP Lake 

are wrong. 

2. NCP Lake ill the mana£ing general partner of Lake Cogan. Lake Cogen 

is a party to a fuel supply agreement with North Canadian Marketing Corporation 

("NCM") (the ''Sale Agreement"). The pricing proviaioDB of the Sale Agreement are tied 

to the pricing provisions of Lake Cogan'• power purct.a. agreement with FPC (the 

"PPA"). NCM, in turn, ill a party to an agreement with VGM (the "Purchase 

Agreement") the pricing proviaiollB of which are ailo tied to the PPA. If the Settlement 

Agreement is approved by the Commiuion, VGM npecta that Lake Copn will ottmnpt 

to pass through any reduction in the price that Lake Cogan is paid for electricity 

duliv.,rm.J under the PPA to the project's fuei1Uppliera. Irthill oceur1, VGM will auffer 

real and immediate if\iury beeauae NCM'a ability to continue to fulfill ita contract with 

VGM may be impaired and could induce NCM to abrogate ita obligations to VGM. 

3. VGM'a belief that ita paymenta under the Purchue Agreement "'ill be 

reduced as a result of the Settlement Agreement ill bued on repreaentatioll8 by Lake 

Cogen that its payments to NCM under the Sale Agreement will be reduced if the 

Settlement Agreement is approved by the Commisaion. lfVGM ill mistaken, and Lake 
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Cogen does not intend to pua through the reductiollll in the price it is paid under the 

PPA to NCM, VGM will not auf1'er any il\iury in fact. However, if Lake Cogen intends 

to p8.118 through any reductiollll to NCM, VOM will be il\iured. 

4. NCP Lake and Lab Copn are aware that if Lake Copn p8.118es through 

reductions in the paymente it rec:aivea from FPC under the PPA as a result of the 

Settlement Agreement, NCM will be il\iured. Lab Copn, however, did not involve 

NCM in the ne110tiation of the Settlement A,reement. Aa a result, VG M waa also 

excluded. NCP Lake and FPC urp the Commiaaion to continue to prevent NCM and 

VGM from having any input in the Settlement A,reement. The Commiaeion should not 

succumb to this sunestion. VGM ahould not be forced to bear the burden of the 

Settlement Agreement without, at minimum, havin1 the opportunity tc provide the 

Commiaeion with competent aubetential evidence on the expected iJ\jury that it will 

suffer. 

The Commlut.on Mut Conalder Fuel Supply luua. ID 
Evaluating Contract Mo!IIIIMtlou PBnP•nt to Bale 2§.17.0838 

5. It is undisputed that the Settlement A,reement will radically alter the 

terms of the PPA and that such modifications must be approved by the CommiBSion 

pursuant tc Rule 25-17.0836. In evaluatin1 modification~~ to power purchase 

agreements pursuant to Rule 25-17.0836, the CommiBBion must find that the 

modifications are prudent. This prudency detennination can only be made after 

consideration of multiple factors, includinl the impact that the modiflcatiollll will have 
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on fuel supply and project viability. 1 ThMe factors mll8t ba aamined not only from 

the perspective& of the copnerator and the utility, but also from the perspectives of 

other entitiea that have a vitallnte....t in the copneration project, including without 

limitstion,lenden, fueleupplien and fuel t1'81111porten. Indeed, Section 3.3 of the PPA, 

the modification of which ill the fOCWI of this proceeding, apreeely recognizes that fuel 

suppliers and fuel tra1111porten have a right to Impact the administration and operation 

of the PPA.2 

6. The Commillaion granted intervention to General Electric Capital 

Corporation ("G ECC") •• a lender - in Doc:lr.et No. 941156-EQ in wh1ch the Commission 

determined whether certain modlncatio1111 to 1 atandard o11'er contract betwelln THillJlll 

~:loctrlc Company and Polk Powtr Parman, L.P. w.n prud1n~ fur Olll!L N!l'UYt>ry 

purpo~H. 0 ltCC peUUonld to Intervene In the procaldln1 buacl on lte interest all a 

lender to the project from which the po-r purchaae agreement wall to ba administered, 

its interest as the potential lender to the project from which the power purchue 

agreement would be administered if auigned, and ltll aecurity interests in the power 

purchase agreement. The Commillaion held that GECC met the standards for 

1 The logical link between project viability and fuel supply ill not unique to a 
proceeding conducted pursuant to Rula 25-17.0836. Indeed, an eaamination of fuel 
supply in relation to project viability ill a neceeeary element of both rate case and neod 
determination proceedings. Su Fla. Admin. Code R. 26-22.081(2) (requiring a petition 
for nood determination to deacribe the fuel aupply of the propoaed project). 

2 In fact, in a recent proceeding involving a similar aettlement agreement, the 
Commiseion expresely co1111idered the integrity of a cogenerator'a fuel supply in 
approving the settlement for cost recovery. In Re; Petjtion for upedited approval of 
settlement agreement between Florjda Power Corporation ond Or)apdo Cogen, L.P .. 96 
F.P.S.C. 7;314, Docket No. 960193-EQ, Order No. PSC-96-0898-A.S-EQ (July 12, 1996). 
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intervention. ~In He; Joint petjtion for gpedjted approval of contract modjficotionl! 

to a 1989 Standard OITer Contract by T4MPA ELEC'fRlC COMPANY. ORANGE 

COGENERATION LIMITED rARTNEHSHIP. and POLK PQWER PARTNERS. L.P., 

94 F.P.S.C. 11;237, Docket No. 941166-EQ, Order No. PSC-94-1393-PCO-EQ (Nov. 14, 

1994). 

7. Tho Commiuion likewiae IJ'Inted intervention to Florida Goa 

Tranami88ion Company ("FGT') ··a fuel trauporter- in Docket No. 940771-EQ, which 

involved the llllrne power purc:hue IIJ'IIment that the Settlement Agreement here 

proposes to modify. Sit In Rei Petitjon for dttermiution that jmplementalion of 

contractual pricing mecbanjlm for energy payment. to guaUMng facilitjea complies 

with Rule 25-17.0832. F.A.C. by FWRIDA PQWER CORPQRATION, 94 F.P.S.C. 

11;279, Docket No. 940771-EQ, Order No. PSC-94-1401-PCQ.EQ (Nov. !6, 1994). 

FGT's Pet:tion for Leave to Intervene, which the Commiuion granted, atetea; 

The declaration aought in FPC'• Petition would aiTect the pricing 
mechanism of the referenc:ed contracts and thua potentially affect the 
economic structure of aacb referenc:ed Qualifying Facility's project. 
Obviously, FGT has a direct interaat in any proceeding, including tho 
inatent FPC matter, that could operate to affect the projects to be served 
by ita lranamiasion system. 

8. VGM -ka to intervene in this proceeding on virtually the ume basis as 

FGT W88 granted intervention in Docket No. 940771-EQ and GECC W88 granted 

intervention in Docket No. 94111ili·EQ. Indeed, VGM submits that Ita interest 88 a fuel 

supplier to the Lake Cogen project is even more direct than FGT'a interest 88 a fuel 

transporter and G ECC'a interest 88 a lender. This is becauee the Commiasion ia 

obligated by Rule 25-17.0836 to evaluate the impact of fuel aupply on project viability 
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in this proceeding. There wu no such obliption in Dock~>t No. 94161i-F:Q·' ur llu•·k••t 

Nu. !1411771-t:Q, Y"t the Commiuion properly grsnted GECC and FGT party status in 

those respective dockets. 

9. In Docket No. 940771-EQ, the Commiaaion found that FGT as a fuel 

supplier had a substantial interest in a proceeding that arrecta pricing under a power 

purchase agreement.• Otherwiae, the Commiaaion would not have granted FGT's 

petition. The Commiaaion alao found that GECC wu entitled to intervene in Docket 

No. 941155-EQ becauae it granted GECC'a petition. NCP Lake and FPC would have 

the Commission diareprd this precedent by blindly applying the AKTico case. Such 

precedent cannot be idly swept aside, particularly ainca project fuel supply and viability 

issues, by rule, are now crucial components of a contract modification proceeding. 

10. VGM's perspective ia -ntial to the prudency determination thot the 

Commission will make in thia proceeding. The Commiaaion can only fully and fairly 

evaluate the viability or Lake Cogan's project if NCM and VGM are provided the 

opportunity to participate in thia proceeding. Fuel auppliere cannot rely on 

cogeneratora and utilitiea to provide the Commiaaion with the complete picture of the 

implications of fuel supply on project viability. To be aure, if NCM and VGM had not 

3 Although Docket No. 94156-EQ involved modifications to a power purchase 
agreement, Rule 25-17.0836 had not been enacted when the Commiaaion iaaued ita final 
order in Docket No. 94155-EQ. 

• FPC's petition in thia proceeding wu ultimately diamiaaed by the Commieeion due 
to lack of subject matter jurisdiction subsequent to the Commieeion granting FGT 
intervention. The diamiaaal, however, did not arrect the Commiaaion'a decision that 
FGT's substantial intereata would be arrected by the proceeding. 
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petitioned to intervene in this proceeding, the Commilaion would not be aware that its 

approval of the Settlement Agreement wiD iqjure NCM and VGM, or that the project's 

fuel supply could be jeopardized by the Settlement Acreement. 

Good Replatol')' Polley Dictate. 'naat Fuel 
SuppUen Mut Be Afforded AD Opportualty To 
Participate m Bgy:Ogt/Bpy·Do!na Prcedlna 

11. FPC claima that "there are no broad policy iau• germane to the matters 

before the Commission in this proceeding.• Although FPC would like to think of this 

proceeding as an isolated occurrence bet-n a particular cogenerator and itself, FPC 

cannot realistically ask the Commission to ignore the impact that this proceeding will 

have on future proceedings. Thia proceeding is juat one or many buy-outJbuy-down 

proceedings that will be brought before the Commiseion in the foreseeable future. The 

decisions that the CommiBSion makea in this proceeding wiD undoubtedly guide the 

Commission and the affected partiea in CUture proceedinp. 

12. FPC not only attempts to isolate this proceeding from anticipated future 

buy-out/buy-down proceedings, but FPC and NCP Lake al8o augpat that a buy-out/buy-

down agreement only involvea the copnarator and utility that are partiea to the 

agreement. As demonstrated by this memorandum and VGM'e Petition, the real and 

immediate impact of a buy-out/buy-down agreement, aucb u the Settlement Agreement, 

extends much further than FPC and NCP Lake would lead the CommiBSion to believ~. 

13. VGM is not suggesting that lliiY penon or entity that baa aome type of 

stake in a cogeneration project is entitled to intervene in a buy-out/buy-down 

proceeding. Fuel supply, however, is different. Unlike aome other products and 
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services provided to a project, fuel supply ia inherently linked to project viability. The 

Commission has already recognized that fuel supply iaauea are an integral part of buy­

out/buy-down proceedinp. Sa In Re; fetition Cor approval of amement to buy out 

Cvoress EnerKY Cornpanv ltandard offer eontraet by Florida Power & Light Company, 

96 F.P.S.C. 7:290, 294, Docket No. 940546-EU, Order No. PSC-96-0889-FOF-EU (July 

9, 1996) (evaluating fuelaupply 11 part of detennination of project viability); see also 

Orange and Roekland Utiliti•- Inc. - fetjtjon For Authorjzatjon to Defer the Costs 

Related to the Tennjnatjop oC the Power Sal• Agreement Between Orange and 

Rockland Utilitjea.lpc, apd Harrimap EMm Partpen. Ltd .. N.Y.P.S.C. Case No. 94-E-

0735, Order Approving Deferral of Po-r PurchaN Contract Tennination Costs (Dec. 

7, 1994) (fuel supply ia relevant to project viability). 

14. No project can pnerate electricity without fuel supply. Thus, in 

evaluating a contract buy-out/buy-down, the Commiaaion muat coneider the impact that 

the buy-out/buy-down will have on a project'• fuel aupp!y. A project'& fuel suppliers, 

therefore, are neceaary parties to a buy-out/buy-down proceeding and their 

participation is critical if the Commiaaion ia to properly evaluate the issues pursuant 

to Rule 25-17.0836. 

8 



Cmrqlprlpp 

VGM's substantial inte1'81t8 will be determined by the Commieeion in this 

proceeding. In addition, aa a Cuelaupplier, VGM iB a neceaary party to thia proceeding. 

VGM, therefore, haa standing to intervene. 
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RaapectCully submitted, 

~C~·--o:rueeM8y 
Florida Bar No. 354473 
Karen D. Walker 
Florida Bar No. 0982921 
HOLLAND & KNIGHT LLP 
P.O. Drawer 810 
Tallah._, FL 32302 
(904) 224-7000 

Attonae)'8 for Vutar 
Gu Marbtlnf, IDe. 



C&Rj•WJCATE OF IIRYICI 

I HEREBY CERTIFY that a copy of the foreping Omnibus Memorandum in 

Opposition to Florida Power Corporation'• Raaponae and Opposition and NCP Lnke 

Copn, Ltd.'s Motion to Deny wu furnished by U.S. mail or •band delivery to the 

following this 17th day of March, 1997: 

James A. McGee, Esq. 
Florida Power Corporation 
P.O. Boll 14042 
St. Petersburg, FL 33733-4042 

Robert Scheffel Wright 
John T. LaVia, Ill 
Landers & Parao1111, P .A. 
P.O. Box 271 
Tallahassee, Florida 32302 

Sheldon D. Reid, President 
North Canadian Marketing Corp. 
425-1st Street, S. W. 
Calgary, Alberta T2P4V4 
CANADA 

T Air I 03691.4 
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•Lorna R. Wagner, Esq. 
2640 Shumard Oak Blvd., Room 370 
Tal~, FL 32399-0850 

John W. Jimison, Esq. 
Brady I& Berliner, P.C. 
1226 19th Street, N.W. 
Wuhington, D.C. 20036 

~.0. L/......£.--__ 
mD. Walker 




