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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition by AT&T WIRELESS 
SERVICES OF FLORIDA. INC. 
For Arbitration with GTE FLORIDA 
INCORPORATED pursuant to the 
Telecommunications Act of 1996 

) 
) 
) 
) 
) 

Docket No. 970287-TP 
Filed: April 1, 1997 

ARBITRATION BRJEF OF GTE FLORIDA INCORPORATED 
IN RESPONSE TO AT&T WIRELESS SERVICES OF FLORIDA. INC.'S 

PETITION FOR AR.BITRATION 
PURSUANT TO THE TELECOMMUNICADONS ACT OF 1996 

GTE Florida lnoorporated ("GTE") respectfully submits this Arbitration Brief in 

response to AT&T Wireless Services of Florida, Inc.'s ("AWS") Petition, pursuant to 

Section 252(b)(3) of the Telecommunications Act of 1996 (the "Act"). 

I. INTRODUCTION 

As a result of ongoing negotiations. GTE end AWS have resolved all the open 

"unresolved" Issues identified in AWS' Petition and have agreed upon the terms and 

conditions of an interconnection agreement for Florida. ~ Letter from Thomas M. 

Riordan (GTE counsel) to Gregory A. Kopta (AWS counsel) dated March 26, 1997 

attached hereto as Exhibit A. All that is left to do is make the final ministerial drafting 

changes to which the ptutles recently agreed, and wait for the AT&T/GTE arbitrated 

agreement to become effective. Notwithstanding the fact that there shoold no longer be 

any open issues for the Commission to art:>itrate, GTE has been forced to file this response 

because AWS refused to enter into a stipulation advising the Commission that this 

arbitration has been settled. AWS' purponed reason for not wanting to execula such a 

stipulation was that it wanted to have a signed Interconnection agreement In hand before 



it would deem this arbitration settled. AWS unreasonably insisted on this requirement 

even though It would have an executed stipulation, signed by GTE end filed with this 

Commission, that would have expressly set forth the terms of settlement based on the 

soon-to-b&-e.xecuted negotiated agreement. 

AWS' intransigence is partio.Jiarty offensive to good faith negotiations because GTE 

expressly advised AWS that GTE would agree to certain pricing concessions dunng 

negotiations only to mitigate its damages flowing from the application of s rbitrated rates 

available ~ 252(1). Those damages now, In pert, from Incurring costs associated with 

having to part.icipete in arbitration proceedings. In light of these facts. AWS' alleged 

reason for not agreeing to the stipulated settlement Is patently unreasonable, and GTE 

requests the Commission to order AWS to reimburse GTE for the costs GTE Incurred to 

prepare and file this Response, and any other materials, related to this arbitration 

proceeding. I 

While GTE believes there are no issues left to arbitrate, AWS' refusal to sign a 

stipulation of settlement suggests the arbitration may yet go fOIWard. In which case, the 

issues identified in AWS' Petition as "unresolved" would Indeed be open between the 

parties, and GTE would withdraw Its settlement and fully arbitrate those issues. The 

remainder of tnis brief addresses GTE's position on those Issues. 

1 AWS position has also caused the Commission to spend unnecessary lime and 
resources in this proceeding, and GTE would encourage the Commission to consider 
ordering AWS ~o reimburse the Commission for the unnecessary expendUures. 
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II. THE ECONOMIC ISSUES PRESENTED BY THE PARTIES IN THIS 
ARBITRATION SHOULD BE RESOLVED IN FAVOR OF GTE. 

Establishing adequate and lawful rates for transport and tem'llnation Is the 

paramount consideration in this arbitration. Properly set prices will open up the local 

matl<et lo fair amd effective competitlon,just as Congress lntandad. Improper pricing wi ll, 

on the other hand, prevent c:oosumers from enjoying the benefits that efficient markets 

produce. To avoid this outcxlme, the Cormlission must adopt GTE's rates fOI' transport and 

termination in order to compensate GTE for tetminat.ing AWS' moblle-to-land traffic. GTE's 

rates are the only ones that reflect all the &ctU$l costs - forward-looking, joint and 

common. opportlrity, historical, and stranded - GTE will incur to maintain its networl< and 

ensure adaquat.e phone service to all COfl'l8fS, while promoting rational competition. In 

contrast, the prices AWS suggests -those established in Order No. PSC-97-0064-FOF-

TP (Jan. 17. 1997)- ara below GTE's ectual costs. 

Setting 1prices below GTE's .actual costs would result In the deterioration of the 

network the destruction of GTE, and harm to lhe local consumer. As the United States 

Court of Appeals for the Eighth Circuit recognized in its decision to stay the pricing 

provisions In the FCC's order Implementing the AD., In re Implementation of the local 

ComceU!!on provisions in the Te!&CO!IIfllYOicatjons Act of 1996, First Report and Order, 

CC 0oc1<et No. 96-98, FCC 96-325 (released Aug. 8, 1996} (the "Qrde('), even the most 

temporary implementation d inappropriately low rates would ~ enormous, irreparable 

and un1Bwfullo5ses on GTE. ~Iowa VIlla. Bd, y. FCC. No. 96-3321 at 18 (8th Cir., Oct. 

15, 1996) ("Stay Order") (see Tab 2) It would also cause this Commission and the State 
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d FloOds to take GTE's pcoperty In violation dthe Fifth and Fourteenth Amendment of the 

U. S. ConstiMion, as wen as the Florida ConstituUon.2 This Convnlssion must not take 

such action. 

A. GTE't Proposed~ for Tr.naport and Tennlnatlon Provide Recovery 
of til of GTE'a Cotta and Should Be Uaed to Compentata GTE for 
Tennlnatlon of Mobllt·to-Land Traffic. 

Under the Ad, 8ll'f CClf11)enS8tlon moc:hanlsm for transport and termiMt:on of traffic 

roost "provide f~ the mutual and reciprocal recovery by eacn carrier of costs associated 

with the transport and termination on eacn carrier's networtl fecllities of calla that originate 

on the neN.ork facilities d the othel' earner: 47 U.S.C. § 252{dX2J(Ai(l). lmporumtly, the 

cost determination must be made •on the bas1s of a reasonable approximation of the 

eddit.lonal costs of termina1ing such cella." }g. § 252{d){2){A)(il). 

GTE proposes to cnarge its Interstate awltcned access rates, which have alreedy 

been approved by the FCC as appc opriate rmet for wholesale switcnlng elements Under 

the FCC's aeoNS d\arga rules and order, those rates cover GTE's costs of performing the 

transport and termination functions, lnclud1ng d1rac:t costs, a contntx.rtlon of joint and 

common costs and a reasooable profit. 

As pan c:l its cost stlldies, GTE wiU establish that its OOIMlOII costs are a substantial 

peroentage d GTE' a total reverues in Flonda. These oommoo costs relate to aervloes and 

fadlitles that are essential to GTE'a operations and enable GTE - and those wtlo Will be 

lntercomec:1ed with GTE - to 8floy algnificanleootiOmies d scele. The common costs are 

found, for example, in the following expense categories: 

1 See Takings Report submitted herewith under Tab 3. 
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• Plant specific expanses, such as network support, general support, ar~ 

general purpose computers; 

• Plant non-specific expenses, such as network plaMing and engineenng; 

• General support assets, such as fumltvra, office aupport equipment, 
company communication equipment, and general purpose computers; 

• Land and Buildings (other than central offices); 

• Indirect labor expansas; 

• Corporate expenses; and 

• Taxes and fees, such as local fta'lc:hlse taxes, federal superfund iaxes, local 
and state business license and 00C1.1patlon taxes. 

These COin liOn costs era r.ut costs that are actualtv Incurred by GTE, and GTE. is entitled 

to recover a fa1r share of these costs from AWS. 

Even If GTE were to receiVe its interstate access tariff rates tor ttansport and 

termination, GTE would still lose the opportunity to fully recover all of its. actual network 

costs. First, GTE will not have an opportunity to recover all of Its forward-looking costs. 

as it would with regulated rat.es absent competitive entry. That means there will be 

"stJ 81Kied costs" -defined as revenues Lnder regulation less revenues under competition 

(on a present value basis). Second, GTE will not eam a fair rate of ratum on its historical 

investments In the very network with which AWS now seeks Interconnection. As will be 

explained l1l<lAl fully in GTE's economic testimony and report, a s.eparale charge Is 

necessary to allow GTE to recav8( these costs. Wllhout a full recovttf't of all of Its forward

looking and historical costs, GTE would be forced to fund the transition from regulation to 

~. and ~ize not only AWS, but all other Commercial Radio Mobile Service 
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("CMRS") provlders and other alternative local exchange catriefs (AlECs) operating in the 

mar1«1t. Such a situation 'NOUid effect an unconstitutional tal<lng cA GTE's property without 

just compensation. 

The fundamental legal reality the Coovnlsslon must face in this proceeding is that 

GTE is entitled to recover !l!Jits costs, Including Its stranded investment and all · subsidy 

costs• GTE Incus IJilde( the current regulatory regime. GTE's current prices established 

in a monopoly environment PfGVanls total recuperation of Its actual costs when 

economically efficient pricing principles are used to price network elements. Therefore, 

these costs must be Included In a non-bypessable surcharge that Is applied to ailher 

carriers or end users. If the Coovnlssion refuses to take this action, then ~II of the costs 

must be included In the rete set for transport and termination. In this manner, price signals 

are 580t to \he ITlafket to en<:OUrage only competiton that are more efficient than GTE 1o 

enter the martial. This Is what competition Is all about, end that Is the result the 

Telecommunications Ad was intended to promote. Thlo surcharge is compelled by the 

Act' and both the federal and Florida constitutions. • 

Moreover, implementalion of prices that do not reflect GTE's actual costs 'NOUid 

guarantee an unconstitutional taking. A regulated entity such as GTE may not be forced 

to provide services at below cost without just compensalioo. ~ Broo!ss-Scanlon Co. y. 

• This approach Ia consistent with Section 254(1) or the Ad that requires every 
telecommunications carrier to contribute on en equitable and nondiscriminatory basis to 
universal service. The encHuler charge, by deflflilion, allows for the recovery of subsidies 
Inherent In the exlttlng rate structure. As such, these svbsidlet are en element of odual 
costs for which GTE must be compensated. 

• ~the Taklngs Report submitted herewith under Tab 3. 
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Railway Cornm'n or Loujslaoa. 251 U.S. 396, 399 (1920). This rule applies evan If the 

regulated entity Is fOfced to pr(.vide below cost seNices only temporenly. FOf. as the 

United Ststes Court or Appeals fOf the Eighth Circuit recognized when It al.ayed the proxy 

rates established In the FCC's Order, the incumbent LECa will be unable to recover the 

8001100lic losMalhat will result from even the tomporery ltnpQSltion of befow cost prices. 

Stay Order at 18. 

In addlt.lon to the legal requirement that all of GTE'a costs be oovered, there is a 

public policy reason fOf approving these rates. Interstate switched access r;:tes are rates 

that represent GTE's rurrant wholesale offering to lnterexcha'lge carriers (" IXca·) GTE 

has no desire to continually Introduce new rate levels that vary by the class or wholesale 

customer. If GTE w.e required to introduce oew rates fOf these wholesale ruoc:tions, then 

CMRS providers end ALECs would be unfairly provided a.rbitrage opportlJnitles. 

B. The Rllte. for Transport U1d Tennlnatloo Eatabll.tled In Order No. PSC
t7..Q064-FOF-TP Are Inadequate, Unlawful and Confiscatory. 

AWS states that it would be Willing to accept as compensation for itself and GTE 

the rates established fOf tranapor1 and termination determined in COfnmission Order No. 

PSC-97-0064-IFOF-TP. GTE objects to the usa of those rates because they are 

Inadequate, unlawful and confiscatory ror all the reasons discussed above. The 

malhodology ald reasoning used by the Cornmisslon to atrive at those rates was violative 

at the Ad. the Fifth and Fourteenth Amendments at the United &.ates Const1M ion, and the 

Florida Constitution, and waa the result or arbitrary end capricious decision making, The 

rates do not permit GTE to reoover all of Ita joint and oommon coats, opponuolty costs, Of 
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stranded costs, Including Ill stranded historical costs - those prudently-made. 

Commission-approved, but unrecovered lnvestmentl GTE made ltl its actual nelwo!X while 

it operated under an exclusive franchise model of regulation. Nor does It allow recovery 

of existlng 51 ibsldies required to support GTE's universal service and carrier of last resort 

obligations. 

Mcnover, the Commission failed to esuablllh an end-user surcharge which It must 

do If It Is going to set the rates fOI' interconnection on a forward-lool«ng basis so as to 

exclude the rea:Nf!JfY of atranOed historical costa and existing subsidies. The Commission 

refused to even ~ GTE's request fOI' thia surcharge in ill discussion of the 

pricing issues in the Order. GTE must be atrOI'ded the opportunity to recover and eam a 

fair rate a retun on its ltrellded costs, includ1ng those investments fOI' which GTE cannot 

obtain recovery through its rates for transpon and termination. 

Finally, even If the Commission had oorractiy determined these ratea wore Pfoper 

rates for GTE-'Mllch It dld not do-these rates 'MlUid puportedly be based on GTE's costs 

end should not be used syn11MICrical/y to cala data compensation GTE would owe AWS for 

terminating land-to-mobile trllfrac. As discussed below, any 1f'anspor1and termination retes 

determined to be correct for GTE, must not be appllod as proxies fOI' AWS' rates for 

transport and termination. 

C. Tht Commlulon Should Not lmpoH Symmtllica! Prt~lng, 

The Ad provide• that the pricing of ttanapott end termiN tlon reflect e cost 

determination made "on the basis of a reasonable apf)(Oxlmallon of the additional costs 

of terminating such cella" on the nelwo!X of a particular carrier. ~ 47 U.S.C. § 
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252(d)(2)(A)(Ii). Thus, AWS Is entitled to receive compensation for transport end 

termination based on Its own a.ctual, additional costs, not GTE's cosls. 

The preceding sections or this brief relate entirely to GTE's costs and, by 

implication, the rates GTE should charge AWS for transport end termination of AWS' 

mobi~ traftia. Wdh ~ 10 thO rates AWS 1hould <:hargo GTE for transport !!l)d 

termination of GTE'a tand·to-moblls traffic, GTE does not agree to symmetrical rates. 

Symmetrical rates are not PfSsumed by the AI::J. - the AI::J. only requires that carriers 

establish "reciprocal compensation arrangements," not that those arrangements be 

necessarily ayrrmetrical. .12. § 251 (b)(S). Furthermore, the FCC's Order providing a 

presumption of symmetrical prices Is not yet effective,$ and in eny event is beyond the 

authority of the FCC to order for intrastate elements and services. Accordingly, the 

Coovnission is not required to impose symmetrical rates and, instead, should require AWS 

to propose arnd justify Its own cost-based rates based on subslantlal and competent 

evidence that IX>Illplies with the requirements of the Act and this Commission's orders. 

Even If the FCC's presumption of symmetrical pricing were applicable to this 

proceecling, the Commission ahould still reject symmetrical pricing because GTE's prices 

are not a suitable proxy for AWS' prices. GTE believes that AWS' cost for terminating 

GTE's calls will be less than GTE's costs for terminating calls. The transport and 

) On September V , 1996 the United States Court of Appeals for the Eighth Circuit 
stayed certain provisions related to pricing of the FCC Order. ~Iowa Utils. Bd. v. FCC, 
No. 96-3321 (8th Cir. Sept. 27, 1996) (see Tab 2). Those provisions have yet to become 
effective. On November 1, 1996, the Appeals Court partially lifled Its stay that affected 
Cormlercial Radio Service Providers like AWS. However, this part of the Order was not 
affected by the partial lift of the stay. 
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termination of tnl1lic provided by GTE's networl< of switches and tandams is mechanically 

and functlonally diffEif8nt from that provided by AWS' switches, theraby underClltling a 

pr8SISilption of symmetrical pricing If the Convnissioo orders synme~t pndng, AWS 

will racaiva a subsidy from GTE because AWS will be receiving far ITlOf& than the oost 11 

inaxa to complete a call. Thua, aymmetrlc.al pricing would not really allow for lht mutual 

or reciprocal rec:o'lary of oosts by GTE and AWS. nor does It oomply with the mandate or 

the Act that rates for the transport and termination be based on a reasonable 

approximation of the additional oosts incLITed by a partlo.Jiar C8ITier of terminating calls 

on that carrie(s networi<.. 

Aoc:Oidil~gly, the Convnisslon should adhere to the letter and intent of the Act and 

allow the parties to recover their respective true oosta of transport and termination. GTE 

believes that cost evidence roc AWS will, most likely, require a departure from symmetrical 

pricing. If however, the Commission decides symmetrical pricing Is justified, GTE should 

be allowed to tn.J&.up its costa in the evant that FCC's presumption of symmetrical pricing 

Ia eventually overturned. 

D. Interim Compensation Is Due AWS From November 1, 1996. 

This is another issue GTE thought was resolved. GTE believes that AWS has 

accepted GTE's position that interim compensation ahould be due only from November 1, 

1996. While GTE ballevet lhll lnv. haa bean resolved, It will explain Its poaltion 

nonetheless. 

As a threshold matter, the partlaa agree tNt under 47 C F.R §51 717 AWS Is 

antJtled to interim ~ Lflder 8l0sting inlarconnection agreements with GTE until 
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a OfiW lnleroomec:tion agreement Is approved by this Commission.• AWS claims it is due 

interim compensation from September 30, 1996, presumably because lt\al waslhe date 

upon which AWS requested renegotiation of its existing agreemer;:a. GTE claims lhal 

AWS cannot get interim compensation back dated beyond November 1, 1996 because 

section 51.717 of the FCC Order had not become effective until the Eighth ClrC\111 Coun 

of Appeals partially lifted Ita atay on November 1, 1996, which included section 51.717. 

Paragraph 1094 of the FCC Order, whk:h Ia Implemented by section 51 . 717, expressly 

atatea thai this interim compensation provision does not beoome operative until lhe 

"effective data of the rule. • Section 57 717 did not become elfedMI ootillhe United States 

Court of Appeals for the Eighth Circuli partially lifted its stay on November 1, 1996, and 

hence, AWS is only entitled Interim compensation from that date. 

• Section 51.717 provides, 1n Ita entirety. 

(a) Arty CMRS providef that operates under an 81T81lgemeot with an •ncumbent 
LEC that was established before August 6, 1996 and that provides for non
reciprocal compensallon for transport and termination of local telecommunications 
traffic is entitled to renegotiate these arrangements wllh no termination liability or 
other contract penalties. 

(b) From the data lhllt any CMRS provider makes a request IXlder paragraph (a) 
until a new agreement haa been either arbitrated or negotiated and haa boon 
approved by a state commluion, the CMRS provider lhell be entitled to auess 
upon lhe incunbent LEC the same ralaa for the transport and termination of local 
talec::omrrulic lnllfic that the ina.n1IJiwW LEC 111181S upon lhe CMRS provider 
pursuant to the j)l'e-.xilling arrangement. 
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Ill. CONCLUSION 

While GTE believes that all the disputed issues ldentirled In AWS' Pet1t1on for 

atbitratlon have been resolved. GTE respectfully requests the Commiuion adopt GTE's 

proposals and direct the parties to complete their negotiations In accordance Wlth the 

arbitrato(s ruling on the open Issues in the event thal the art>itratJon proc:e ad$ to heBflng 

If, as GTE believes, the par1ies have Indeed already settled this erbitration and that the 

filing of this reeponaa was unnecessary and resulted from AWS unreasonable refusal to 

notify the Commission of the settlement of this arbitration, then GTE requests that the 

Commission issue an ()(de( awarding GTE the oosts of having to prepare any material 

related to responding to AWS' Petition f()( erbitration. 

Respectfully submitted on April 1, 1997. 

By.~\~ ~\ 
Klmberly Caswe 
Post Office Box 110, FL TC0007 
Tampa, Florida 33601 
Telephone: 813483-2616 

Altomeys for GTE Florida incorporated 
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RG : ATfti Mirolga& StrY)COB . lnc. Negptittipnp 
Dear Mr . Jtopta anc1 Hs. Mounsey : 

GTB and AT'T Wirelolt ServiceD (•AWS•) have been engaged in l engthy n~tiations ror aaveral montha , and have nearl y agreed on a :inal rorm of an agreement . The rate for end off ice avitc:hing i a virtua lly the only major isaue still in dispute bet~een the partial in Flor1d1 , Oregon and Wat~ington . Thio letter ie in re~ntc to AWS propoaal for roeolution o t t hia d iapuce . t n Plorida and oregon, AWS it ttekini a 252 (i ) adoption of the rate for end oft1c:o awitching •• ordered in the ATti.T/GTS arbitration• in the appropriate atat•• · In Waahington, AWS io aeeking on agreement that begina UDing a S .Ol2 initial rata Eor and ot(icc swit ching until a generally avoilablo rate il ordered by the c ommiati on •• a reault or tho generic cott proceeding: currently being conducted, .ubjecc to a true-up back to tho effective date of the Washingcon agresmenc . 



Page 2 - Gregory J . ltopta and Jill R. . Mouns~ • Karch 2, , 19!17 

As you lcllov, an& believes th&t a 252 Ul adoption or any agnemeut. or portion thenof. «:aMot occur unlesa an4 Wltil tbere b a fbal , afte«:tive and CO!mlinion·apprvved agr.ement . Presently, i n both Ploricla and oregon, there il no &!Jl'eWIIIellt that qualifiel, although in both statea it ia a matter ot daya before an approved agreement ia expected . You have .eated that your client vould ,agre~ to wait until an etfactiva and approvwd agrett~~ent i1 available in tho .. autee u long aa GT5 vould a~ce to submit tbe AW&/GTI awreemant promptly to the Commiasion for approval once an end offi~:c awitc:hing rate from those agretment• becomes avaUIIble. In addition, you &tated .that if GTE would agru to your requeat , AWS woulcl il':lllcliately witbdnv ita arbitration petition• in Floricla and Oregon . · 
In order to 1Utigato ita clolagu tloving trocn the application ot arbitrated ratel available under 25Z (i), GTE will agreo to AWS' s requeat to incorporate the end office avitc:hing rate from an effectivw and ap~xovad arbitrat-ed agnetNnt u aoon as one bccomea available. lub)ect t~ contractual language' that protects GTi' 1 legal right I to appeal that arbitratecl agr.et'IIIOnt and that binds AWS to the reeults, interim and final , of that appeals process . GTE hae alresdy 111nt such language to you for your review. 

With regard• to Aws·s proposal tor reoolution of the di.pute in Woabington, the only il.ue waa Yhethar a true-up would occur bac~ to the effective date or the agret=ent o=ce those generic rates were 'vailable . Ir CTi ~greed to your propo1a1, you atated that AWS would i~attly withdraw its petition ror arbitration in wuhicgton. GTE egrets to this propotal, IIUbject to contractual language that protectt CTB'u legal rigbte to appeal the committions generally available rates and that binds AWS to the retulta, interim and final, of that oppesll procesa . Please contac:t 1llC! to thlt we may do 'fhat it' nqu ired to conclude the negotiation• ot these agreement and eo that ve c:an coordinate with local counsel the withdrawal or the three patitione tor arbitration. Hy direct clial Cor the r~inder of this week is (972) 718-296? and my fax is (!1721 718·1250. 
Youu truly, 

Iff. .. .._. oJ• ' iY\ 0 ~ .. ' I • 

~ .. Thomas M. Riordan ror O'MIOLVlmY " MYDS LLP TI'IR/vc 

cc: t Steve ~anitra 
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Mo. U-3321 

Iova tTtilitie• Board, 
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v. 
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* 
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* •• • 

·. Pedera~ C unications * 
Commis•ion; onita4 State. ot • 
Aaaria&, . * 

u.pon4anta. 

No. 96•3406 

N&tiona~ ~ooiat~oD of 
Raqu.l.&to.ry tTtillty 
Comd s•ionar•, 
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v. 
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* 
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federal C~ieationa • 
Collaiaaion: 01'\it..M States ot • 
Aae.riea, • 

Ko. U-3414 

• 
• • • • • • 

lell Atl&Dtie Corporationr • 
hll.aouth CDrpontio:n: Paoitio • 

·. ble•ia Group, • 
• 

Petitiour., • 
•• 

v. • 
•· 

federal Comlwlieat1oru1 • · 
Co-a'••ionJ ttnited Stat e• ot • 
Aaari ea, • 

Jfo. '4-3U.6 

Aaariteab Corporation, 

PeUtioner, 

v. 

• •• •· • •• ·-• •• •· •· •• 
• •• •• 

Fec!ara..l. C. n i c:;atiot\8 * • 
Ccaai.a•ion; tlllit ed Gtat .. ot • · 
Aaari ca, • 

~-

Ko. 96-J ua 

01 we.t:, Xnc. , 

Petitioner, 

v. 

•· •· •· • •• 
• •• 
•· ·-•· •• 
• •· 
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• 
Padaral co.aunic:ationa • 
Ccnmiaaion; Unite<~ Statea of • 
Aaerica, • 

• 
b:apondanta. • 

No. U•lU4 

• • • • • • 
GTE Servica ~ation; GTE • 

. AlUlta, II\COZ'(IOratd: G'1'l! • 
' Arlcan•u, IDC~oratecS; en • 

C&litorni&, ~rated, en • 
Fl orid&, InccrporatacS: en Mid• • 
-at, Inaorporatecl; CTZ South, t 
:DM:orp~t.dJ art Southv .. t, • 
Inc:orporatactr CU North, Incor- • 
porateclJ GTE Nort.l!.vaat, Incor- • 
por&tacSI ern: Havaiian Tal.epbon.e • 
Ccnapany, Incorporated 1 C'l'Jt Waat • 
Coast, Incozparateclt contal. o~ • 
C&litornia, Ina., Contal. of • 
Mi.nneaota, Ino.; Cont.al ot tba • 
South, Inc., * 

Patitionera, 
•· • • 

~ . 
• 

hderal c-•nicat iona • 
eo.ai.aaio.nr anitect Stataa at • 
Aaaric:a, • 

• 
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lfo. 91• 3430 

• • • • • • Nev rorlt 'l'alepbona ceJipany, N8V • 
England Talepbone &Dd Telegraph • 
OO.pany, • 

PatitionU"11, 

v. 

•• •• •• 
• • 
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Pad.e.ral. C011111lun1cat1ona • 
Coazai .. ioM United Statu ot * 
Ame.rica, * 

Rnpondenta • 

Ho. U-3UI 

CinciNwati BtU 'l'alaphone 
O:ntpany, 

Petitioner, 

v. 

• • • • • • 
* • • • • • ••• • • 

Fede.ral co..unieationa • 
CQwmicaion; tlnitad Statu ot * 
Aaarica, • 

• 
aa.pond.ents. • 

lfo. llti-3444 

• • • • • •· People o~ tha Stata ot Nev '!orlc;• 
'%he PW:sU.c Se.rvic:a caa.icaion • 
or the stata ot Mev ~or.ll:, • 

• Petitionara, * 
•· 

v. * 
• Fedaral CO:Iaa\tnicationa • 

CQmmiccio:n; 11nitad Statu ot * 
Aaarica, *· 

No. 96-3450 

sac ~tiona, :tnc. 

Petitioner, 

• • • •• 
•· • •· ·* . •• ·•· 
•· 



v. • • 'Paderal <:owm•n~eationt • 
cowmi 5sion: tJnitad St&ta. of • 
Aaariea , • 

Jtespoftdanta. 

llO. 96-1453 

Loui.aiaaa Public Service 
:er.pt•aion, 

Pfti tiona.r, 

• • • • • • • • • • •· • • v. • 
• Pad.eral COIIIDU\ieationa • 

Cl isaiont Unita4 States of • 
Aaariea, • 

ltU"pon4anta. 

nori.d& PW»lic Swvice 
co--s as ion, 

Petitioner, 

v. 

• • • 
• •· • • • • 
• •· • •• • • 

Fa4aral c:a..unieationa • 
COmmission: Onitad Stataa of • 
Aaarica, • 

R.aaponctanu . 
• • • 
•• 
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lfo. tc-l!S01 • 

• • • • • South Dakota ~ic Utiliti.. • 
COPPf•aion, • 

• Petitionu, • 

•• 
federal CCOIIIa•undt cations 
C.._i •aicm; Oftite4 St&taa of 

·. Aurica, 

•• 
• • •· • •· •· • • • • xo. ,,_,,1, • 
• • 

Tba People of tba Sta1:Aa of * · 
CAUton~iaJ 'fbi~ JIU.blic * 
vtil1t1 .. COPPfaaion of tba * 
Stat& or C&litonlia, • • 

Petitioners, 

v. 

.. 
• • •· • hd.ral e Wlicat:iona • 

cordadon; 11n.it.cl 4t&taa of • . 
AM.rica, • 

~On4enta. 

otl.itecl atataa 'l'aupbona 
Aaaoci&t:ion, 

Petitioner, 
v. 

•· ·-• ·•• •• • •· • • • •• •• .. 
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Pedan.l eo-micatiolUI • 
Ccmmicaion1 Unita4 St&tea ot • 
Aaarica, • 

• 
.. ~ftd.enta. • 

llo. 9&-3603 

* 
* • 
* • 
* 
• 

htitionar, • 
•· 

v. * 
• Federal. C ""fcationa • 

c_.inion1 United St:a~u ot • 
Aaarica, • 

a..ponda.nts. 

No. U-3604 

• • • • • • • • 
eo.patitiva Tal.aco..unications • 
Aasoci&tion, • 

Petitionar, 

v. 

• • •• • 
• • 

Federal CoM•"ntc:ations • 
C<mehaicml t1ni.tad Stat .. ot • 
Aaerica, • 

•• 
... pon4enta. • · 

• •• 
• Mo. 9&• 3&08 • 
• •• 

Hiseiedppi Publ.ic servica • 
c:ow.iuion, • · 

l'&t1tioner, 

v. 

·• • • 
• 
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• Federal Ca.aunic.tiona • 
CCl:laiaaion: tn:l!t.cl Statu of • Aaarie&, • 

• Respondanta. • 

Piled: October 15, 1996 

DHSEK, CircN.it JU4qe. 

Tbu.e caau have been c:onsoU.4ate4 J.n this circ:uit bf t2l8 
Septllllbe.r 11, ltU order of the JwUoial Panel on Multid.Utrict 
Litiqation, Doc:ltet No. RTC-31, pur.uant to Rule 24 or the Bultt QC 
p;ogcdprt oC th• Jysttsial Ptntl qn J:naltidiw1jrist; Li,'tiqat;fpn. J1a 
2a tJ.s.c. S ZlU(a) (l) (1U4). ~ petiti.onara have IICrYtCl 
t!U.a c:oca:t tor a lltay pencSin9 ju4icial. nvi- or the Feden.l 
C::.O..WU.e&t1.ona Collaieaion'• P.lJ:at Report and ordar. 1 '1'lla FCC: 
proaul.qat4d the ralu and re9"Jl.aticma iD ib First Raport and Qrde:r 
pv.r1ni.IU\t t.o ib naclil'lq o r i ta atatutory duty to !lt.pleaant t2l8 
local CC~~~~Pttition proviaiona o~ the 'l'&l.eca.manie&tiona ADt of lJU 
(the I.Qt) • 1 Thia court CJr&nted a t.-porary •tay on Septnber 27, 
1996, pencUnq oral arq~D~&nt. After hearil'lq oral. arqu:aent an 
october l. ass, trua rapreaantativu of the concerne4 partiu, -
have daGided to lltay the operation &n4 effect or on ll.y the prlc:.in9 

l pi.nJt 
CPppttitipn 
Doc:ket No. 
order). 

~l•c-Wlicationa Act of lltl, l'\UI. L. No. 104-J.04, 110 stat. 5' (to be cod Sfied ae a.ancted 1n ae&ttarad aeotiona or 47 u . s.c.) . 

• 

-



provt.ai.onr &J¥1 tl:la •pielt and cboo .. " X'\11&' c:ontainad in t:ha FC:C'a 
?1.rat ~rt Uld ontar pandinq our final datarsination ot t:ha 
iuu .. rai.ae4 by t:ha pand.inq pat~tiona tor raviav. 

I. 

xn t:ha 'l'aleco.wnicationa Act ot lttl, Ccmqraaa cnaat:ed a plan 
to auer the ~pol1atic atruotura of loaal tal.apbone HZT1ce 
u.rkaU vith an in~action ot coapetition. ft.~ Act aUeot.S,..,..J.y 

. ope.na up local. 11Ultata by swpoat.nq aevaral n- obl.1qationa OD tba 
IIXiat.inoJ pz::oilicS&n ot loc:al telapbona •uvica in tbo .. ~. 
~ Act ~are to t:ha c:arrent local ~idars as ·~ ~l. 
axch•nqa carriara• (inc::wlllant x.zc:a). :LIJl 47 u. s . c .A. Sl ZIS1(c) • 
(b) • :ZIS:Z (~) (Wut supp. Kay ltlll). Aaonq otbar cluti .. , t2la Act 
requt.re. i:ncuabent LJ!Ca ( 1) to aUov otber telao.-.unication 
carriara (.ucb u cable tal.avi.aion oCIIIpaniea and. currant 1 II"; 
di.a"nc:a provicS&n) to intaroonn.ot vitb tba 1""'7Pbant X.ZC'• 
-.i.ti.Dq local. natvorlt to provicla co.petinq local. telephone aarorioa 
(in~n); (:Z) to provida otbar Ul.acoppnnicati.cm c:aJ:riarll 
ace•- to al...ante ot tl:la ~t LZC•a loc:al. natvork on &D 

unbundl.ad :basis (I.UI.bun4lad ace-•) 1 &net (l) to aall to ctb.ar 
telae nn*cation carriers , at vbolallal.a rat.all, U17 
tel.accacaunie&tiona aarvic:a that the incu•bant IJtC provicSu to ita 
ratall ~ (r&Ala) . l4.o. S :ZIS1(c). 

To &ocCIIIpliah tl:lua dir~vaa, the Act plac .. a duty OD 

incu:&bant I.!:Ca to privately naqctiate, in qood taitl:l, co.praband-

~. prioint, proviaiona rater to Firat Report &n4 ord.ltr, 
A\)PancU.x a-Pinal Jtulu SS !11.501-51.515 (inc1l.uaiva), !11.101-Sl.Ul 
(incl.uaiva), 51.701-51.717 ( inoluaiva) and to t:ha .s.taul.t proxy 
ran<J• tor 1~ porta uaed ~ ~ 4•Uvuy qf bulQ li"Ni4Mt~ &M 
bwlinaaa exch&nqa aarvic:ea ut:&bliU.cl in t1:1a rcc~ • or4ar OD 
Jtaconaidaratic.n, elated Sapteabar %7, l.tU. 

"nn.e "piclt and cl:looaa• X'\Jla rater• to Firat R•port alMl OJ:dar, 
Appanclix a-Pinal Rlllu s 51.10t • 

• 



aqra...m:a v1tll otbar talaco.a\IJ\J.c::ation C&Z'Tia.ra aa.ltinq to antar 
the looal aarll:at . 1.1a i4.. ss 251(c) (l.), 252(&) . U 'tba i.nC"D'bclt 
LJ:C &ncl 'tb.a carrier aaakinq -try are unable tA:» rucb a neqc~tiat.ed. 
aqra~t, ait.hu party aay patit.i.on tha ra.paoti'N .tate vtillty 
cCJWPi .. ioll to conduct • ccmpuaory arbitration of tM opell &Dil 
4U:putt.cl baue 1.114 ardva at an ubitratu &f¥1 eDt. aa J.4... 
S 252 (b). !lUI final a;raeaant, vhathar arrJ.'NCl at t2aro'a9h 
DeCJOti&tiOIIl =- arbit:ntion, .ut ~ appzou.S by tM .tate 
cowwi .. J.on. 14... S 252 (a) (1) . cet:t&in portiou or ttAe Act alao 

, r&qlli%e tbe I'C:C to p&rtlc:ipata iA tzw A.Gt'a .blpl-t:at.ioD. JM. 
~ J.4... II 2S1(b) (2) , (4) (l.), (a), 152(a) (I). !119 I'C:C'a 
Z'&9Ulati- p.rta.1ni.nq to tbe .\Gt fOE"a tba bear!: ~· tba 
oontrovaniu a~ bar. 

on~ a, uu, tba rcc r.~act ita First Repozt 1.114 orcs-
iA vtlicb it pl&blillhecl ita e-m. an4 rul... ~ tA.a 1.o: I 
OGIIp&titiol\ pZVYiaiona ot tba Act. 

-

conaol14ata4 JIZ'O<Iaadi.nq, c:.on.iati!IIJ, at the -t, pri&arUy o~ 
iDcwabaDt r.zca Ud state utility c-i•aio~. &riJU& ~t t21a rcc 
axcrad.S ita a'llthol:i ty in prOIIU.lqatiDq th ... rul-. lltUla aevaral. 
or tha petiUonan object tA:» the PC:e'a requlationa iA t:!leJz 
entirety, ott1.ars .rpaeitic::ally chal.l~e the rcc•a rulu ~ 
tile pricaa that an 1JIC\DI.bant LZC zaay cbarcz• an !ncxeincz eoapetJ.t:=
tor Urtarc:onnec:tioa, Wlbun41a4 ac:ce.a to natvon .~. alld 
naala of ita aarvlcaa. 

Datrpita the 4J.ttarant approachaa, i t u olaar that all~ tba 
patiticmara obj.ot prinGipaU.y to the FCC• • pric.inq rulu. Oft& 
aueb rul.a is a aand.ate troa tba rex: that state c._iuiona apl.oy 
tba •tA)tal. •1-•nt lonq-rua\ ~1 coat• (t'ZUlXC) •ttocl to 
calculate tbe co.ta that an inc~Dabant LZC iiM:Nn in ealri"9 ita 
facilitiu availaJ)la to coapatiton. lU l'lnt Jtaport &114 ~ • 
.\ppandi.x a-Pinal Rulu SS 51.503, 51.505. Attar applyizlq t:!w 
n:uu:c 1:lat!lod &lid arrivi.nq at a COIJt ti.qura, tba atata c b•i-, 
aatinq u arbit:ntcra, IN.&t tbul 4atar11.ina the pl:'ioa tb&t: P 
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inc:uabant LZC 'IU.y cba1:1;a its ca.l)at1tors, baaed on the n:uac 
driven coat Ci9UR. w .14.. 

Many ot the ~t u:ca objaat to tb.a 'l'ZUaC Mtho4 tar tva 
reaaona. l'U.t, it doaa not c:onai4ar tbair •U.1.0r1ca1• cr 
•..,bec14ec1• costs (coats that an ~ iJic:urred 1A tha peat) .1D 
calc:vhtiniJ tba coat U.qure to be u.aed to cla~ ttla rate.. 1M 
14.. S 51.505(4) (1), s.cond, it requir .. that - tnca-bent t.ZIC:'s 
coat be .. uurecl aa U the inouabent-. us1Jl9 tha ~ atflcJ..at 
telacowrmications ti&OhnOlOCJ'Y C'llll:rMtl.y a...,.U&bla, nqarcn- ot 
tba tectmolOCJY presently &a~~loyecl by the iDcnmbeDt aftd to be UMd 
by tbe c a•titor. .ba i4A_ S 51.SOII(b) (1). 'DI.a tnmmballt LZCa 
arqua that the TZUUC -thocl underalltiaat.a their coats aftd :r.ults 
in pricaa that a.re too lov. ~ ine\Jabent .U:C:. II&J.Dtain that tbwa 
l.ov pricaa voul4 attactivaly ~ira th- to aubeidba tb81ir 
ccmpetit=-a &1'14 tbera.by thraatal) tha viability of tba r.zc.• own 
baain••tH. 

For alailar raaaons, the petitioner. U.O object to t21a rcc•a 
proxy rataa, vMCih &ll:'a to be Wlad. by the atata o f.-ions U tbey 
elect nat to uploy tbe 'l'ELlU:C Mtbocl to alit pdcu. M& .14... 
II 51.50l(b)(2), 51.512 , 51.705(a)(2), 51.707. ~ incuabant LZCa 
arqua that these proxy rataa clo not aceu.rat.ly reflect their coat. 
aDd ara artUicially lov. ID addJ.UGD to ~ nJ.u 1'IIIJioi"11DD 
TE:tal:C and the PTOXY Tatu, tha patitionerw o.bjacrt to ... ara1 other 
PCC r~tions that .,.rt:ain to tba prioi119 or intrastate talapbane 
acrvi.ca.J 

Softie atata llUliti.. I adona t.alte Uella vitb the 
•4aaveraqinq• 1:'\lle rllqllirinq tb- t o aeta.bliah different: rata~~ in 
at l ... t three d.lttu:ant qaoqrapbic araaa v.Ltbin -cb state. .ILia 
14.. 5 n..so7 Ct) , HAllY ot the ~t L1tCa alao cb.lllanve tlla IP'CC'• wol .. ala rata nlaa, auartin9 that tha PCC'a nanctata4 
Mthocl for cal.cv.lat:inq thue rates, aa vall as ita Ult&ria 
vt~.ol ... la rates, realllt in ratu that are also too lov Q4 tbraat.en 
tba i.Ju:wabant ux:.• viability. 4&& J.4.. ss 51.,07, u.,ot, n.au. 

u 



a- of th.a pat1t1onU'11 also •••It to atay tbe FCC' • ao-oall~ 
•pick aJ¥1 c::hooaa• rule, ~ 5 u.aot, vi.th vb1~ the FCC parporu • 
tQ iaplaent S 252(1) of the Act. Section 252(1) requi.r .. an t:IC 
to aU. avai.l&bla any in~c:onnect1on, aervic:e, or natvork al'msnt 
cont&ine4 in an approv~ aqra..ant to vbic:b it i.a a party to uzy 
othar t&leco.awU.cationa C&ZTier qpon the ...- •tera aD4 
concS1tiona• u tho .. p¥'0Vi4ad in the aqre~t. IIU'e aph, pri.ca 
l:leccmu a )tey J.aaua.. Wb.an the :rcc ~CJ•~ ita ra.J.e, it 
8XJ)an4acl tha att.tutoxy l&nCJU&CJ• of s 252 (1) to iDalwsa •nt;aa, 
teraa, &D4 COIIditions. • l4.. S 51.101 (eapbaai.a added). ~ 
petitiGMr~~' objaotion i.a that tba ru1a VO'Ill4 penit the curiuw 
.. akil\9 antzy 1Dto a locel aarkat to •pick AM =ooaa• tha lov..t• 
pr1c~ 1Ddiv14\&al al-•ntm and aarvicaa tbay neecl tr:aa 1a1a119 allot 
tha prior approved &IJZ'a.-nta between that x.z:c ancS o~ ca.=1_, 
t&k1ft9 one a~t Uld ita p.r1ce troa one aqra~t aD4 &lloOthar 
eleae.nt aDd ita price troa a c11ffannt approv~ &~Jr&-t. 
Horaovv, 1f u LZC: oWIIl C&rriar A; tor exnple, reach aa apptoored 
~eaant, &114 than tbe I.Ee and a al.&baequent antrant, C&J:ri.er a, 
aqrea iA tbair aqruaant to a lcwer price ;tor DIMl ot tbe elrr nca 
or aanicaa prov1da4 tor in the LZC'a agreaaant vith c:&rriu' A, 
carrier A. vJ.ll be able to duaancl that ita S.1Jr1S.a&nt be aocU.t~ to 
reflect tba lover coat n89l)tia~ 1.D tba a~aant vitb carrier a. 
Con.aaquantly, th.a petitionera u .. rt tl:l&t tbe C0119r--~~l 
pre;taranca tor naCJotia~ aqr-ta ~1.4 be Wldu.inecl becauaa an 
&CJreaaant VOilld never be finally bi.J:I41nq, and tlle Vbole -tbodologr 
for neqotiata4 aJ\cl erbitrata4 aqraaanta 110\11.4 be tbereby 
claatabilhed. 

n:. 

Wa c:onaider tha tollovin17 tour facton in clata~ vbathar 
a •~Y 1a vunntad: (1) tha lUt.llbood that a party aaakh'IJ tba 
lftay vlll pZ"&vaU on tba aadtm o;t tbe appeall (2) tba likallbooct 
that tha mDVi%lq party vill 1M Ur.pa.rably b.u;aled abaant a atay1 (J) 
tba procpaot tbat ot.bera vUl be heraed i~ tbe court gr&l'lta the 
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stay; &DIS <•> the public intereat ill ~aDtinq the stay. .GU 
~Iktpptt POICI £tt1 !• Dtp' t o( Pollution Contrql, tt2 P. 24 1f5, 
147 (lt.h C1r. UU), SU"t· dtnitd, u.• S. ct. l.lt7 (UU)1 
vs,.cqnain Caa s:p. y. P.£.B.s. 1 7!51 P.24 '''• 67l-74 ( D.C. clr. 
lUS), cart· danit4, U6 u.s. 1U• (11116). AWlYintJ t.hUe tactcra 
to tba ca .. at hand lncts u. to concluc!e that a stay penclUiq tiDal 
revi- ot the rcc• s pric:inq a.n4 •pick an4 cbooaa• X'1Ua8 1a 
jutiti&d. 

Dl a'ftl.utinq t.ha 11kal 1hoo4 ot the petiti011en1 aaoceaa on 
app•al , va nota tbat the petitionera •need not utallliah an 
absolute certainty of alJCCes•. • Pqpulatton Xnrt. Ye Mopbenpn, 717 
r . 2ct 1062, 1071 (D.c. cir. 1tl6) . Inataad, as the aotua1 tcraa ot 
tha ten 1JI4.1cata, t.b.a petit.ionara 1mat ab.~ that they are •1 'k•ly• 
to •~a4 on t21a urita. aan, the peti.Uonan allaqa pri.aarily 
that the rc::c exc .. dtd ita juriacU~on by Ulpoainq national pdoinq 
nl- for vb&t a eaaantially local. aarvica. ~ arqua tb&t the 
taxt aDd tha atructure ot tha Ant qiva tba Stataa, not the rcc, 
authority over tha ~icinq of intrastate telaphona service. Uta 
aval.uatinq the contentiol\ll ~ all ot the intarutad part.i.aa, va 
belJ.eve that the pet:itionar11 pr .. ant a sUOnq U'IJ\D&lant that is 
sutticient to Mtiary tha ti.rat proNJ. 

tar intraatate c •nicationa servia... 4U Cowpunicatiol\ll ACt of 
U34, S 2(b), 47 o.s .• c. 5 152(b) (Ut4). S\lbsec::tion 252(4), wb.lch 
indJ.catu that state c:o.aisaiona b.ava the autb.ority to dataraina 
•juat &lid raaaona!lla ratu• nacaaaary to Ulplaa.nt the 1-'
CCD~P•tition provbiOI'UI of the Ant, appear• consiat.n~ vith t:bat 
paat praatica. 11111 sumaat.ian, entitlad •tric1D9 at:&Jl4uda," 
uk•• no mention o r rcc rulu on pricing. !Coraovar, aubllect:ion 
252 (c) (2) directs slta~e c~ia•iona to " aat.aDU•h .ny rataa "far 
iDterconnaotion, sarvi~. or natvorlc elaa.nu aoc1:1rctiDq to 

u 



sv.baacti.on (4) ot t!U.• cact1on." ACJ&in, no ruerenC41 J.e ude ~ 

'FCC Tt9UL&tiona raqarcUnq ratu. By conua.t, Vhue CoDqZ' ... 

intaJld.aci tor t:ha atata ccmai.lleione to tollov FCC I:'Ulu in 
ar1>itJ:atione, it expr•••ly said ao. %D .v.bacction 252 (c) (1), the 

Act requiru etata c~uione to azulJre that their ruol.utione ot 
ar!IJ.tntU disputu ca.ply with boUi eeation 211 aM vit:h the 

n,w.ationa tbat t:he I'CC u epaoific:.a.lly authorbecl to una Wider 

aaotion 2!11. ao.t novhan in aaotion 251 i.a the PCC 8peeif1.,.Uy 

uthorize4 to iaau.e rulaa on pricin9. 'rile aeotione ot tha Aot: ·th&t 
. cl.iractly nttaorue t:ha atate -J.eeiona to -cablieb price. are 

4a¥oi4 ot allY c •net requirin9 tha etat:e c iadODS to cu.ply 

vit.h PCC prioiNJ' rulu (or, tor t:het 'lllltt&Z', authori%incJ tha PCC to 

iJa.u. UIY prlcincJ rulu} • Tl1.i.ll U.anoa ind.iC41tu a lilcalihooct that 
ConC)T ... i.Dtand.ecl to CJZ'&nt the state co.Di .. ione the authority OftZ' 

pricimJ ~ l.ocal. ~elepl>ona :uo~L-, eitlaer by a~ c:a:' 

ctiaapproviD'i tha aqnuenta naqoti&tecl by Uie partiu, or, V!laD tha 

partiu a.annot &IJZ'H, thl'ouqh ~o~ ubitration, thc'aby 

pnauvin9 vbat hbtorically laa ))ean tha statu' role • 

.. are aiJ!dtu.l ot tba rcc•• ccmtrary i.ntarpZ'etatJ.on or the 

Act. tha FCC aa.eru that wbaaction 251(4) ( 1), when raad too)et:har 

vith auhllact.ion 252(0) (1), a~atharisu the FCC to uta.hl.iall ~ 

~9 pricinq. ~action a51(4) (1) cUraata tha rc:e to 
coapleta tha pramUCJ&ti.on o t Z'efJ\llationa pur81.1&nt to ita c1Ut.iu 

Wider caction 251 by Auqust e, 19!111. 'l'ba rcc &lao w:q .. tUJ to nact 
tbe qenw:&J. provi.aiona ot aubaec:tion 2S1(c) t:oqetbar vith 

INbuction 252 (4) ( the prici~ atan<larda) and. conclude that theM 

port1ona ot tha Act suppl y tba FCC vit.b the pover to ia.ua prioincJ 
rul. ... 

We reooqni.ze that courts auat qive 4~aranca to an &CJency•a 
nuonable intarpretation of q uncl.eAr statute. ... lj!!enpu 

p.s,A. 0 fnC. y. Hatunl BUQPretl Qtfente Cqpnqil• 417 U: S .. 1"37 1 

IU-45 ( 1tl4) . ra thia caaa, bovever. - believe that ~ 
~titionare b&vo a batter than even chance ot c.orr•irtcinq U~• court 

u 



the.~ the rcc• a pdcinq rulu conflict vith the plain _..,inA7 of the 
A.c:t, iJi Wieh ca.. the court voul4 not be bowie! by cuyr;m 
4afarence ancl VO\Ild be entitlect to ovarturft tba avencr'• 
interpretation. 0. 14&, a~ 142 (•It the intet of CO~Vl"Q i.e 
c lear, t!lat ia the .nd ot the uttar, tor the caart, u vall u the 
avency, 1DWt 9ive e.ttect to tba W\aabiquoWilY upxuaeci i.Dtent of 
COn~J"U.•) 1 14&. at IIU (indicatinq that court.e eboul4 not qi
con~ vei9ht to racJUUtiONI thee _. contrary to tba 
etatuta). ~ ~ •• ov ttr.e 1~ ae tile a-.., va u. at.-ptical. 
that t1w I"CC'a ro\I.Zidabout conet:J:Uetion ot tlae etat:uta CPll4 

-.rr14e wet, at ttret bluab, appeara to be a rathar olaar aftd 
cUrect i.bd.ication iJ:I Rbaection.e 252 (c) (2) Mil 252 (d) that· t2wo 
etate c~eiona ahould e.etabliab pricea. 

XCraover, ve have aerioua dO\lbta that the rcc•e interpretation 
ot tbe Act conatitutu the at:raiqbttorvarcl or W\aabic;uoue qnnt ot 
iDt:ruuta pricinA7 authority to tha I"CC ~~icient to quality u .n 
ascaption to tha px-oybion.e of eubaection :(b) of tba 
c unioa~ Act ot l,:U, ,, o.a.c. s 1.52(b) cu••> · ~ 
lpuitiepn pPh. Strv . Cqp"n y. rq;, ti7S tJ. S . 3SS, lT7 (111.) • 
aubaection 2 (b) providae that •notbinq in thia ~ptar ehaU ba 
OOJI.RI:ued to apply o-r to qive the [I"CC] juria41otion vith rao;pect 
to ••• c:b.arqu, cl.aaeitication.e, praatic:ae, servicea, tacillties, 
~ ~laUCII\a tor "" iD c:onn.a1:1on vltb .f.Dtrutata c:oauniationa 
aarvica.• 47 o.s.c. S U2(b) ( 1tt4). Ill tpphhna, tha S\ZPL 

court daterwtnect that in ordar to ovueoae .ub&action 2 (b)' • lla.lta 
on t.b& I'CC' a j~.~.riadiction vith reapect to i.nt:r.atata c-micationa 
earvica, Conqreu auat ~guoualy• or •atraiqbttorvar41y• 
either 'AOClity aubaection 2(b) or qrant the 1'CC ad4J.t:ional. 
autb.arity. 411 u.s. at 317. We acknovled9e that portions or t:ba 
'!'aleco=:alUI.ie&tiona A.at ot ~•• expreaely q-ra.nt the 1'CC authority 
__. caaa ..-p.ota ot iDt:raatate telephone a_..,1.ce. su. •· g., '" 
o.s.c.A. S 25l.(t) (West Supp. Kay lJIU) (PCC aUthority nqardinq 
llUI&berin'l edain1etration) • We have been unablt, hovevar , to tiM 
such an upresa qr.nlt: ot authority to the FCC OY&r the pr1cinq ot 



inu-tat. ta~- ae.rvic:e, nor doaa t.!le.nt awe•r to be a 
ao<lUication of a@ .. etion 2 (b) • • 11111 c:oab1nation of t.!I.Ua 
oabaiona 1n4icataa a aufUc1ent U.ltaU.hood thet the pet1t1oura 
v ill tNCCeecl on tlla aariu o~ their appeal. we, ot c:Q\lrae, r ef.n 
ope.n to baiJI9 pera•Jid•d that the rcc•a raac! u the c:orrect one vt:au 
ruu briuintJ a114 ~ on the ~ita b&v. beaD c:onclu4a4. 

Becauae va believe that the petit1onu-. b&ve ~tad t!Wt 
they viU l.J.Qly succeed on the .-rita of thaf..r appeala ,. .. 4 Oil 

: their uva;aant that, """•r tha Aat, the FCC u vithcnzt j~ 
to -t&bl.iab pri.ciDq requlatiau ~ iatrutata ta)Apbona 
aarviaa, - thJJilt that it ia wmeo .. tt&J:Y at tllia tU.. to addrua 
the ~inh!OJ tbaoriaa vb.ic:h the petitioners uaa to chellonqe t:U 
leqality of tlla rcc•a prioinq :r:ul. ... 

a. 

With. ~ to tha l1hl lboocl of f..rrapan.bla hu'11, ~ 
petitiomrra 11\itiall.y aaeart that tbair i..Dtereat in ~ve 
onqoi119 1\lllfJotiationa IINl arbitration. nqardi.l\9 the bpl..antation 
or the AGt: vUl be irreparably baraed if tha I'CC' a pric:inq 
r114Ul.ationa ara not IJtayecS. 'Zbey argua that t:t1a • ••tit.ora 
aeekillq aDt:ry into tJa loc:al pbona .ark.U vUl ~u.ae fttll to 
conaidar pric:aa that are hi9har t.han the l'CC'a proxy rat.a anc1 viU 
aillply boleS out for the proxy rat.. that the &t&ta. vill feel. 
ob11qatad to i.apoaa in tbair arbitrationa. ID tina IW'Illar, t!la 
proxy rae.. atteot1val.y utabliah a pric;a cai11n9, an obaarvation 
ncoqnizacl by tll.a FCC itaelt, vhic:h inevitably continaa Ul4 
raat.ric:ta tlla 9ive and taka characrtarutic or ~· nagotiationa ancl 
arbitrat1cma. 1!18 atata coeria•iona ~itically ~ that t21a 
rcc•a pricin.'iJ r&'if\ll.ationa uteot.ivaly \1DI!ar1Una thair authority, 

tnl tact, - are tole! that a p~aion Wbic:h Qaoirically mocUtiad a~eotion 2(b) vu axpreaaly rajactad by C:On~Jr••• befora 
tha bill vaa paaaad. 4Js s. 652, 104th conq., lat saaa. S 101(c) 
(1U5). 



.. 
&J\4 if not ctayacl, tha rulu vill cUarupt the pradic:t&billt)' and 
ecntinuity of the ax.Utin9 r"aCJUl&tory qoate. . Tile atata 
ccmaiaeiona expl ain that the rcc pricinq rulu .. aenuauy b.alldcutf 
their die~t.ion in dataraininq the just aM reucma.bla ntaa iD 
arbitrations required Wldar aubaaction 252 (d) (1). 

In order to daonat:rata irreparable ban, a pa.rtr -..t ..., 
that the hana ia certain and c,rnat and of .w:ll1 ~ t:hat: M! • 
1a a olur UMl pnaant nM4 tor equitable raliat. Ju npW 

. J:ltvat:ox y. x.c.c;., 7U r. :zd 112 , 1.1.15 (lth Cir. Ull), nrrt· 
d tnied , 484 o.a. 121 (1111) (quot.i.nq Hias:sm•in Qt•. 711 1':24 at 
n:t-74). 'ftla I'C:C aattrta that the pet.it.ionen~' &Ue~J&ti- td 
irreparabl e hara are urel.y ~CNJ.at:iva aM that there ia- no 
certa.inty that ita proxy rataa vill eva- be appli.ed to. t:tua 
petitionar11. Ha u-a parsu.adad, hovavar, ~ t:IUa petit1-•• 
avi.danca that the n19ot1atioNJ prefarrecl ~ the ~ ..,. 
alr-dy brealti.Dq dovn due to t.be ~ton' ~ire to bolAS CKrt 
fen- t:ha I'CC' a snvxy rataa. Moreovar, 9ivan the tiaa ~aillt. 
under t:ha Aoat:, aoaa atata o haiona have alze&dy felt obUqad t:o 
iapoaa tha p.roxy rataa iD their arilitrationa . ftaaa axpuia,.• 
inclicata that: tAl rc:e•a p:r1oinq rule& v.lll d.arail ~ ettcxzta 
to nagot:1ata and a.rb1t:rJ\ta ~ under the Act, &no~ tha topidt 
and chooae• ~will opuata to ~•r Wld.erc:ut a:ny ~ 
that ar11 actually 1181Jot.late4 or arbitrated. 'ftla ina.billt:J ot thoa 
.l.neulabant: LJtc:. an4 tha .uta caw-i•aiona to etfaetiV'Il.y nlfOti.ate 
an4 Ub.lt:rata llCJrauanta tree trcna the i.ntluenca of the rce•a 
p:ricinq rv.l&a, i.ncl\lding tha •pick aJid chooaa• ~e, vW 
i.rraparabl.y injU%a the intanata of t.ba pat.itionara. U the FCC'a 
Nlea ara .l.atar st:nlclt c!Dwn, it vUl ba ~ly d1tt1c:ult for the 
parti .. to aban4on the iDUu.ance of tbei.r pravioua acrra-nta that 
vera baaed on the national prioinq rulu and to reoruta tb.e 
~~.. o1 tn. n..,otiaticma that vou.14 bav. exi.at:.-d in·. tb.e 
abaanca of the Pc:e•a cUc:t&ta4 p~iva pricu. Without a .t:ay, 
tha opportunity tor etflc:tiva privata n1fot.lat1ona vUl be 
hxatzieval:>ly 1oet. lfe initially bali.ave ~t t.bia r..-ult voal4 be 
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contrary to conqreaa•a intent that ~· -t.ten be resolv.d 
thrOU9h neqotf.&tion Vtd / or arbitration • • 

'l'he p4atiticmara alao arque that tl1.e FCC'• pdci.nq rul.u vUl 
torca the incuabent x.z:e. to otrar their aarvicea to requutinq 
carriere at pricea that an billow acrtua.1 CCMrta, cauf.n9 t:M 
~ L1ICa to i.Dcur ~· loaau iD au~. CJOOdlrl.11, 
MIS l"r~Uma. na .. cc contaJ\48 that ita ~ n.a., iD 
particular ita pzw:y rat.., an ~ly &D optioa tor t:ha ~ 
aD4 the atata c Sedona to oonaLS.r, and OONI&qQent:.lY t:t\4' 
petitiaura c·-ot. .aka a abovi.ncl that t:ba bU1I 1a c:crta1.n and 
iptnent, - requ1re4 in Poglst;:d P!lnatgr, 712 F.24 a\. U.S. Aa -
axpl.&ina4 &))ova, ve ue penuadaci that, abllant a atay, the proxy 
rataa VO\U4 tzwquantly be !..poaM br the atata c luiona &D&l 
VOU14 ntJUlt in aany inrmabent LZCa ~~erU!q -naaio loea .. 
t.yon4 tboaa 1.nbenas: in the t:r&Daition traa a ~liat.1c •nat 
to a : ••titiva one. We an ai.ftd.tlU ~ the ~cadeDta that 
declare that •ecano.J.c loaa 4oaa not, in an4 ~ itael.t, c:onat1t:at. 

. irnpara.bla buw,• Hlacondn en, 751 F.24 at '"• aD4 that 
•r.vanuu alld C!UatbMH lort t.o ooapetit.Lm vb.ich can be reqaJ.nAid 
t:2lrou¢ co.pltition ue not ~parable. • c;antn 1 ' s. l!qtgr 
Pntight; t•ri(C A•t 1 n y. vnit;14 At;ate•, 757 P.24 '01, lOt ( D.C. Cir. 
1115), gwgrt. 4enlld, 474 O.a. 1011 (1tiS). Both ~ tb-• 
pz:opositicma, b.ovaver, nat on the aatnmption that the ~c 
loaaaa u-e r.coverabla. Tba tbraat ot I.IAr~l• •cenaaic lcaa, 
bovaver, c1oea quality &a irnp&rabll b&nl. IU ltktr tnes. Cpop •• 
me. v, Qln!se, 21 1'.34 lU,, 1413 (lth CJz, ltt4)t Alrlinu 
Reporting cp. y. Derry, 125 P.24 1220, 1227 (lth Cir. 1117), ~ 
tJUa ca.., the inc:ruabent x.z:c. vo !JA r.ot be abl• to brinq a l.altmUt 
to 1'eCCV*l' their undue econaaic lOIUIU U the fCC'a ru1Ata U. 

.. Mt.Qally owut:w:u..cl, u4 ve believe that the incv;abent LECa VCIQl4 
be l!ftthle to tully recover wah ~ -ly t!u'ouqh t!1air 
part1oipat1on in the •arltat. Moreover, tl1.e petitioners' pot.eDti.al 
lou ot ccmauaa.r ~ooctvill qv.alUi- .. 1rnpa.n..bl• bora. .ba 
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trulti=Cbanntl T! cable s;p, y . Gbarlgtj;•FY-ille 0Jtlit;y q111,1 

Optratinq co., 22 r.34 5''· 552 ('th ctr. ~''') (boldinq that tba 
poaaih1Uty of! pt.rii.UI6bt 1-. of c:uatoaars to a COIIpatit~ ~ the 
loea ot CJooci.Vill aatiatiaa the irreparable injury pr«mq) , ror t21.a 
f~IIIJOU\q rueona, va believe that the patiUonara have a~t.~.y 
claaonatratad tbat tbay vill be i.rnparabl.y h.a.rae4 it a atay of tbe 
I'CC'a pri.oinq rulu 1a not qrantecl. 

·. 
e. 

In ua .. aizlq vbe~ othua vill be hanla4 it Uaa court 'I"UUU 
tli6 .Uy, ve aoknovladqa that ow: daai•ion, aithar vay, vill 
Uftlvoi4al:ll.y aclvuaely ~fact tba inu.r.tu of either the inc:uUMult 
LZCa or tbair ~till c:oapet1toz:a. Xt - decide to qrant t.ba 
atay, w nco91Uaa thet the CCIIIP&niu aeelcinq entzy into tba l~ 
telephone aarkeu vill have to neqotiata Uld arbitrate tbai.r 
~ vithcNt the aclded 1-.p of tha PCC'• pri.ciaq ~. 
aDd ••-!NJ tbat the PCC'a rulal -r• later upbald, they voal4 
Hkdy nzwqotiaU the ~ of! t11••r ~· 'DUI 
1nccnveniance of thitl acenario, b.clvavar, i.a outvaiqb..S by tha bu:a 

and dittiauittu of! iu alternative, 4iacwaaa4 in tba pnviOIU 
aeat.ion. In othar verda, ve think tbat it 'VOUl4 be eaaiar t.~ t.ba 
partiu to c:.ontora aJ!Y vuiationa in their aqra-anu to tba 
\&DUana requir~ta ot tba PCC'a r\U .. ~ tba rul .. vera late: 
uphel.d tll&n it voulcS be tor tha partiaa to reverie aqranenta 
acloptacS Wider tba FCC'a rul .. U tba rulea war. l.atar atruclt Clown. 
consequantl.y, ve conclWSa that any h&ra that otbar partiu -y 
endure u &. ~naequanaa o.t iJipoaizlq a atay ia out:veiqtlad by tba 
ir:l:epan.ble injury tbat: the petitioner~ would auatain ablant a 
IItty. 

D; 

~ FCC arvuu tbat a stay voulcl not praaota tha publ1c 
interest baoeuae it would not 11aiJitain tba stat:ua qllO and it VOIUCl 
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'block tha rod to c:o.petition in local t&lApbona &&ZYica ~
We rej.at botb c:ontantion.. aatore the rcc publhb..S ita 
A9Ulationa puraur.t to tha A<*. several inei.J:abent L!Ca, pCI'Uftt.i&l 
CO!q)etitora, Ul4 atate utility c tadcma vue all vorkiDq 
t:bqethar to illpl.-..nt the local ccmpetition proviaiona of the .Lot. 
T21e A.ct'a sy&tUt of privata nacJDtiation backed by &tate-reD\ 
arbitration vaa operati.Jl9 without the i.npat tx'ca the PCC:. A · lltay 
V0\114 preM.ne tbe CODt.inuity &114 &t&b1Uty of tbia repl.atol:y 
ayat.a - a q-at.a that baa initially su:ov..t to be ~- fta 
rcc -..rta that vit.hollt ita pricinq r.,W...ttcma iD atfeat, tu 
~ UICa vill be able to -..t: their .vperior ~ 
povar awr their po't.ntb.l ~tit.oH e4 ilipoaa ~le 
rat&JI for tbair aarvic:aa. Thia arvuaant !9norea tb.a U!Pirioal 
succeaa that privata partiu aDd the atata c_.t aa.iona have W in 
iapl--.utin9 t:ba local ampetition provisions of the Act. ' Xt-alao 
daniqratea tha provan ebU lty of the atata c t .. iona to ..,...-rcrt 
~ t.KC& troll c:ba.rqin9 exc .. aive rates tor thair MrYicu. 
'lba Act r~u rates to be juat al'l4 reuODehle al'l4 it aathori.aaa 
8tata c_i .. iona u. ~orca ~e ~- Praa&Dtl.y, -
b&va no ~on to doubt tha ability of tha atata ~iaaiona to 

tulfill their ciuty to l)rC!iOU ccQI"etttion ifi tha loea1 t.eUpbane 
aervica u.rkata and thut~ c:onoluda that the public inter .. t vai9'• 
1D tavar or c;nntillq a stay. 

-

rn. 

Bavi.Dq COilclu4a4 that tha petitioner• aatt.fy the foa:r 

"Me not. that aou atataa, c:onnactiwt, Plorida, and Iova in 
particular, b&va a.lready e&t&bliahe4 rat&JI baaed on local 
c:ond.itiona and are alraady involved in openi.n'l up thair local 
u.rltata to CCI!Il"ltition l.llld.er bot:b tba factaral Aot &Jill stat& 
atat:\ltea vhic:b tOl'aab~ the rww te4aral uv. Koraovar, tha 
rcc-i.8:poaed rata tOl' I- i.a aubat&Dti&Uy hivber t.b&.D the atata
aat rata vb.ic:b vu baaad 011 th& t\lll record troll a contested case 
procaectiftcJ, vbile in Florida, tba PCC proxy rata i.a aubatantially 
lover than th& atata-aat rata. 
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~eunta for qrantinCJ a et.ay, ve qrant tha petitionara• lKition 
to at.ay tha FCC'e pricinCJ rulu and the •pick a.nd c:hooea• rule 
cont&i!lecl in ita F1ret Report and orclar' pan4ir.q • final daeision 
011 the mar i. ta. 

'Opon tha tiUnq of th.i.e ord.ar, tba atay iJipo .. d by our orclar 
of Sa-ptabv 27, 1tt1, i.e cUaeolnd, and i.e replaced by tha atay 
hwpoeeci ·by tha t.arae of th.i.s order. 

"!be at&y putai.ne on.l.y to Sl 51.501-51.515 (JJlcluaiv.), 
51. 501-51.6U (i.ncluaivel, 51.701-51. 7 17 ( iJicluaive), S 151.10,, aDd 
the pzoxy ranqa trn: line port. used in tha delivery of beaio 
ruicl.ential &M bueinue excbanqe aenric- utebU.abea in tha FCC' e 
order on Reconaiclaration, dated Septa&ber 27, u••. 
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TAKINGS REPORT 

Introduction 

In determining the appropriate prices for transport and termination, the sale of 

unbundled elements or the resale of services by GTE Florida Incorporated ("GTE") the 

Florida Public Service Convnissloo (the "Commission") JDla1lnterprel the federal 

Telecommunicatlons Act of 1996 (the "Act" or "1996 Act") to provide for the recov8fY of 

at least ill! of GTE's historic and forward-looking costs of unbundled elements or resold 

services plus a reasonable profit. AI we demonstrate below, If the Act were Interpreted 

to require GTE t.o sell unbundled elements or resell services at prices that do not cover 

l!.!! of GTE' a costs associated With those elements or services, then tho Act would affect 

a taking of GTE's property without just compensation, In violation of the Fifth and 

Fourteenth Amendments of the U.S. Constitution, as well as Article 10, Section 6 and 

Article 1, Section 9 of the Florida Constitution. 

Under familiar pnnciples of stetu1ory const.ructlon. such an Interpretation must be 

avoided because the Commission must read the Act to avotd senous constitutional 

questions. ~ 2JL. Rusty. Syl!jyao. 500 U.S. 173, 190·91 (1991), A§bwaoder y. 

Tennessee Valley Aut!Joritv, 297 U.S. 288, 347 (1936) (Brandeis, J., concumog). 

Indeed, In the specific context of takings, the Supreme Court has admonished that II an 

''tdentlfioble class of cases (exists) in which application of o statute will necessanly 

constitute a taking," then concerns for avoiding uncompensated takings properly 

require a narrowing constructlon of the atatute. United Slates y. RlyeCJide Bavvlew 

Homes Inc .. 474 u.s. 121. 128 n.5 (1985). 

As we demonstrate below, under lil.bl! a regulatory takings or phyalcal 

occupatton analysis. the Act would effect an UllCONtttu1Jonal taking If it were tntarpreted 



to require GTE to sell its elements or services below their tr\Je costs to AWS or to any 

competitive local exd1ange carrier ("CLEC"). Thus, to avoid constllutionallnfinnlty, the 

Commission must read the Al::.t to require prices that cover lll.l of GTE's costs plus a 

reasonable profit. In the specific context of this arbitration, that Pfinclpi~J~ requires at 

least two things: 

lli.l. at a minimum, the prices set for services must cover !1 ~ the following 

nve elements, which comprise GTE's true (orward·loo!sina costs: 

(I) lncrt!D!ntt! Coafl. The prices set must cover GTE's total 

element long-run incremental cost o' PfOViding that service ("TELRIC"). Moreover, the 

pnnople that all of GTE's tr\Je coats must be recovered requires that TELRIC be 

calculated bas.ed on GTE's actual network archit81clure, not on some hypothetical, more 

efflcient network that could now be constructed. 

(II) Joint And Comrnon Costs. The principle that GTE must be 

allowed to recover all its costs further requires that prices be sat to allow GTE to 

rSIOOver !J! of Its fOIWStd-looking joint and common costs, not just a portion of those 

costs Ally pricing rule that denies GTE rSIOOVary for all its joint and common costs, or 

provides for the rSIOOvery of only a portion of those costs, necessanly reqwes GTE to 

sell below Its true costs and thereby would effect an uncompensated and 

unconstltutl'lnal taklng. 

(Ill) Q.2.1t of Subt!d!n. To the extant that the current pncea of 

services contain a subsidy, or "contribution" towards either the cost of tho provision of o 

service that Florida requires GTE to PfOvldo at regulated prices that era below \Xlst or 

the cost ancutrad as a result of Incumbent burdens that GTE oonunues to bear after thO 
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advent or competition. then GTE must recover its costs unless end until F lorida allows 

GTE to rebalance its rates or eliminates the mandated subsidy. 

(lv ) Cost! of Unbundling or Boule. Ally price set under the Act must 

Include any additional costs incurred to accomplish unbundling or rasala. 

(v) No Overstated Ayo!ded Cottt. Wlth respect to resold sarvicea, 

GTE cannot be required to resell servl~s below their true costs (considering ell other 

elements listed hare) or with a d iscount that exceeds GTE's truly avoideo costs. 

S!!C90d. even if the CO(QmiSJion were to allow GTE a racovery or 1ts f()(Wll[d· 

looking 1ncremental costs plus a reasonable profit, GTE still must be allowed to recover 

any portion or Its historical costs not yet recovered end to eam a fair rate of retum on 

that Investment. Acoordlngly, the Commission must provide for some mechanism -

such as an end-user charge or surcharge - by which GTE recovers the ·difference 

between the reasonab~'J retum that it was promised on its historical, embedded costs 

and what it will now receive under a regime of competition. For GTE, the transition 

from regulation to compelltion means that its matitet Will be opened up to compellllon 

yet it Will be saddled with the heavy costs or an Incumbent local exchange camer (hke 

universal service and carrier or last resort), while Its competitors will not only be free ol 

those burdenlll but will also be allowed to purchaae or lease GTE's services or natwon< 

elements ot heavily discounted prices - which GTE Itself will subsidize. Tho Takings 

Clause requires that GTE be allowed to recover the substantial investments 11 made 

under a regulated-monopoly regime In which tho Commission promised GTE that II 

would be able to recover and earn a fair rate of ratum on 1ts Investments 
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Dlacustlon 

l THIS COMMISSION IS NOT BOUND BY THE FCC'S PRICING 6ULES. 

As a predicate matter, it is Important to point out that the Commission Is not 

bound by the pricing rules satin the Federal Communications Commission's ("FCC's") 

First Report end Order for two wholly Independent reasons.' First, the F'CC had no 

statutory authority to set the pricing rules and default prices it did (1U Pan I.A below) 

Second, even if It did, the prices It did set would WOO< an unconstitutional taking ~ 

Part II.B.) In either case, the Commission is not bound to follow the FCC's pnces. 

Indeed, the Commission is under a statutory duty to Interpret the Act for ltaelf lD2 a 

conshtutlonal duty to ensure that GTE receives JUSt compensation for opening up 1ts 

network to unbundling and resale. 

A. Tho FCC Lacks Authority To Promulgate National Pricing Standards 
Goyemlng AgrepmontJ Under Soctlon 2§1 qf the Act. 

The FCC's attempt to set national pricing standards to govem lnterconnoctlon, 

unbundling, and resale agreements negotiated under Sections 251 and 252 or the Act 

1s inconsistent with Congress' scheme to have the States (through arbitrations) and 

pnvate partiu (through negotlationa) establish pnces. lt1s clear- t!21l:J under the Ad 

and under Section 2(b} of the COlTVTlOOicalions Act of 1934- that the FCC leeks the 

power to promulgate national pricing standards. ~ 47 U.S.C. § 152(d). 

In re Implementation of the Local Compelrtlon Prov1sions 10 the 
Telecommunications Act of 1996, First Report end Order, CC Docket 96-98, CC Docket 
95-185, FCC 96-325 (reloaaed Aug 8, 1996) ('First Report and Ordef") ml 618·984 
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1. Only The Commln!on Wu Granted Prtc!ng Autborf!y. 

In the event that the partses to a negotiation cannot agree on the price for 

interconnection, unbundled access or re~e. the Al:;t expressly assigns to ~ 

commissions, not the FCC, the power to determine those prices through the crtlitration 

process. Sect ion 252(c)(2) provides, in terms that could not be clearer. that ''a .s.ti!.ll 

Commission shall ••• establish any rates for Interconnection, services, or networt< 

elements acc:ordjoo to subs&ction Cdl ." 47 U.S. C. § 252(c)(2) (emphasis added) 

SubsectJon (d)(1) then goes on to prOVIde that '(d)etermlnatlons by a State conwmssloo 

of the JUSt and reasonable rate for ... Interconnection .•• and (access to unbundled) 

netwofl( elements• shall be basad on ·cost• and "may Include a reasonable profit' 47 

U.S.C. § 252(d)(1) (emphasis added). Similarly, subsection (d)(3), governing resale, 

expressly provides that 'a State Commission shall determine wholesale rates . . : 47 

U.S.C § 252(d)(3) (emphasis added). These sections, in unambiguous terms, assign 

to the State commissions - not the FCC - the power to set prices for interconnection, 

!.Jilbundling, and resale. 

If the explicit statutory text asslgnsno the power to determtne prices to State 

commisssons were not clear enough, then the sii\JCtiJfe of the Act makes the point even 

cleater. Section 25.2(c)(1) provides. generally, that In Imposing conditions on the 

parties to a negotiation, a Stale commlulon shall ensure that such conditions meet the 

requirements of~ ·section 251" ~ 'lhe regulellons . prescribed by the (FCC) 

pursuant to lectlon 251.' 47 U.S.C. § 252(c)(1 ). By contrast, the very noX1 subsection 

- § 252(c)(2). whlch governs Qdclng- provides that a State commtssson shall establtsh 

rates for interconnection end unbundling •purauaotto Subsection !dl • 47 U S C § 
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252(c)(2). There is no mention of any FCC regulations on pricing Issues Thus, where 

Congress wanted the State commissions to follow the FCC's regulations (§ 252(cX1 )). 

tt satd so explioUy; by contrast. with respect to setting prices, Congress tl!l)@sslv 

omitted any reference to regulations by the FCC, and referred Instead only to the 

substantive requirements lmpottd on the State eomm!u !ons by§ 251(d) In 

determining prices. 

Z. Tbt FCC Hu No Pdc!na Authodtv. 

The textual basis relied on by the FCC to a.ssert junsdld ion to determine prices 

only highlights the weakness of Its position. The FCC concedes that ·we recognize that 

the so sections (§§ 251 and 252) do not contain an explicit grant of intrutate authonty 

to the (FCC) · First Report and Order 1184 (emphasis edded). The FCC finds 

purported textual authority to determine prices In the directive In § 251 (d)(1) stating that 

"(w)lthln 6 months after the data of enactment of th(l s Act), the (FCC) shall oomplete all 

acuons necessary to establish regulations to Implement the requirements of this 

soctton: 47 U.S. C. § 251{d)(1). 

It i s qutte unreasonable for the FCC to rely on§ 251{d)(1) as yranllng the FCC 

authority to determine prices. E!!l1. that section has nothing to do with oranting the 

FCC the authority to do anything. It merely sets !!me deadlines for those tasks the FCC 

Is otherwise gwen under the Act. Indeed, Section 251 (d)(1) as a hmjta!loo on the FCC · 

- requiring It to ad within sixth months - not a grant of authority. Second, to the extent 

that § 251 (d)(1) Impliedly grants the FCC authority to Issue regulations, It does 10 2!!.!t 

With re1pect to oartaln specifiC las~ expressly assigned to it by the Act It Is not a 

general grant of authority for the FCC to establish Jl(ices. Thus. for example, 
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§ 251(e)(1) expressly dlrectt the FCC to 'create or designate one or more impartial 

entities to administer telecommunications numbering.' 47 U.S. C. § 251(e). That 

obviously has nothing to do With pricing.~ 

Section 2(b) or the Communications Act or 1934 (codified at 47 U.S. C. § 152(b)) 

provides that ' nothing In this chapter shall be construed to apply or to Qllol& the [FCC] 

jurisdiction with respect to ..• charges, ctassificatlona, practices, services, facilities, or 

regulations for or in cor.-"'ectlon with Intrastate comm~K~IcaUons leMce.' The Supreme 

Court has held that this •congressional denial or power to the FCC' over prices and 

other matters regarding the provision or local telephone service can be overcome 2!!J.y 

if Congress includes ·unambiguous· and ·sttalghtf0tW81d" language tn the Act either 

modifying § 2(b) or expressly granting the FCC additional authority. ~Louisiana 

Pub. Serv. Comm'n y, FCC, 476 U.S. 355, 374, 377 (1986). 

Obviously, neither exception to§ 2(b) Is present hero. Whatever else can be 

said or§ 251(d)(1), tl cannot be said that that section 'unambiguously" or 

·straightforwardly" gives the FCC the authority to set the pnces for lntet'COMeCtlon and 

unbundling or the local telephone network or resale or local telephone service. 

Similarly, no provision In the 1996 Act expressly modtfies § 2(b) In granting to the FCC 

authority to regulate either prtcos or other local matters under§ 251 To the contrary, 

z If anything, § 251(d) confirms by Implication that the FCC haa no authority 

under the Act lo determlna the prices for interoonnectlon, unbundling and resale. That 

1s &O because§ 251(dX2), while tXQ!eiS!y articulating the substantive standards to 

govem the FCC's power to determine which oetwot1< elements to unbundle, 2!!!!1§ any 

reference to any substantive standards to govem the determining or poc:fng 47 U.S C 

§ 251 (d)(2). Rathef, the only place those substantive standards - govemlng pricing -

are round are In§ 252(d)(1 ), whld"o expressly refara to the substantive atandards 

governing the State CO!Mllstlont' determination or prlcas. 47 U.S. C. § 252(d)(1) 
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such a provision w!f exprualy relected by Conqreu. for while it was Included In the 

Senate bill, It was not included In the lew as enacted. ~ Conf. Rep No. 458, 104th 

Conq., 1st Sass. § 101(c) (1996). Indeed, even the FCC c:oocedes that no provision of 

the 1996 Act •contaln(s) an explicit grant of lntraatate authority to the (FCC) •.• : Firat 

Report and Order, 1J84. 

In response to this fatal§ 2(b) problem, the FCC contends that the 1996 Act 

supposedly ·moves beyond the distlndion between Interstate and intrastate matters 

that was established by the 1934 Ad and that section 251 'should take precedence· 

over any ·contrary Implications' In § 2(b). First Report and Order 1l1J24, 83, 93. But 

that •reasoning' Is plainly flawed on a number of different levels. 

Most notably, there Is simply no grant of authority over pncaa In § 251 to 'take 

precedence• over the rule of§ 2(b). In addition, the Supreme Court could not have 

been more claar that§ 2(b) deprives the FCC of jursldlctlon over Intrastate 

communications services unless some later act expressly modifies § 2(b) or exoressly 

grants the FCC power over Intrastate communicalions services ~ I ouisiana Pub 

Sery. Comm'n, 476 U.S. 355. The FCC's general "sense" thattha 1996 Act !mpliedlv 

·moves beyond the distinction between interstate and Intrastate matters established by 

(§ 2(b)J" cannot overrule the explicit ' congressional denial of power to the FCC" 1n § 

2(b). 

• • • 

In sum, the plallllanguege of the Ad., the atruc:tu-e of the Ad.. the rule of 

construction spec1fied by Congreu In Section 2(b), and Important policy concerns all 

demonstrate thal the FCC has no authority to set the prlcos for lnterconneetlon, 
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unbundling, and resale. That task Is plainly and unequivocally g iven lo the Florida 

Commission. 

B. Even If The FCC Hed The Authority To Set Pric .. , Both Ita Pricing 

Methodology And ttl Default Proxy Retes, If Followed, Would Effect 
ATeklng. 

11. The FCC'e Pricing Mathodolog!ee Would Efftct A Taking. 

Even if the FCC had the authority to set prices (v.illch It does not}, the standards 

it has chosen are an impermissible lnterpret.etlon of the Al:;t because they would not 

compensate GTE fully for Its true costs. As we demonstrate below, the FCC's pricing 

methodology Is defective for a variety of reasons. Principally, though, It falls to allow 

GTE full recovery of its historic costs and falls to allow GTE its full measure or joint and 

common coste on a foiWatd..fooklng basis. Both aspects or the FCC's dGfectiVe p.-:::•ng 

methodology only underscore v.ily anything leu than full recovery of GTE's costs 

would effect an unconstitutional taking without just compensation 

2. The FCC's Default Proxy Rates For Unbundling, 
Interconnection And Reaele Are Procedurally Dofactlve And 

Effect A Taking. 

The FCC also erred In several respects In eatablishlng the default proxy prices 

for interconn&ctlon, unbundled elements, and resale under the AI:;!.. ~ First Report 

and Order 111!767. 932. First, the FCC erred by circumventing the congressionally 

designed State-sponsored arbitration process by establishing default prices through a 

rulemaklng - and on abbreviated rulemaklng atlhol By design, the erbltrauon process 

was 1ntendad by Congress to allow the Commission to engage in the fad-specdic 

dectslon making tied to the Clrcumstances of each case. By attempting to amvo at 

default proxy rates through a rulemoklng, the FCC usurpocl tho role of tho Commission 
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and deprived parties of the fact-specific adjudicative process contemplated under the 

Act, violating both the Administrative Procedure Act and the Due Process Clause of the 

Constitution. 

Further, the default proxy rates established by the FCC for interconnection and 

unbundled elements ara defective because they are not only inconsistent with the 

FCC's own flawed pricing methodology but they el3o effect an unconstitutional taking 

~will be shown In GTE's testimony, the FCC's proposed proxy rates fall wei: below 

the minimum that GTE must recover for resale and unbundled elements In order to 

recover its 11\Je costs and avoid an unconstitutional taking without just compensation. 

In short, under the Ad, the Commission -not the FCC -has the right and 

obligation to set the prices for unbundled elements and resold services. Moreover, the 

Commission Is bound to read the Act In a manner that avoids eonstltutlonallntlrmlty, 

and it need not follow an Interpretation by the FCC that raises such consUtutionat 

dlffic:ullles lhus, the Convnlaslon should determine on its own what pricing rule the 

Act and the Constitution require without rafarance to the FCC's First Report and Order.' 

' On October 15, 1996, the 8th Circuit Court of Appeals granted a stay of the FCC 
First Report and Order pending judicial raview. 
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II. THE TAKINGS CLAUSE PROHIBITS GTS FROM BEING REQUIRED TO SELl 

ELEMENTS OR SEfMCES BELOW JHEIR TRUE COSTS. 

Whether AWS't Petition Is analyzed as a regulatory takmgs luue becauao !IS 

proposed rates would be confiscatoty and, lhorofort, unconstitutional (Ju Part II.A 

below) 2! as a physical oer se taking because AWS't Petition proposes o phyalcal 

occupation or GTE's network without just compeneat!on (W Part II.B below), the result 

Is the same: The Fifth and Fourteenth Amendmenta almpty prohibit Congreaa end the 

States from requiring GTE to sell elementa or Ml\'k:Os at prices that do not cover .ll!l of 

their trve costs, plus a reasonable profil 

A. Rtgulttory Itklnat Analvt!t. 

1. Begu!atof! Cannot Fow a Quain!!• to Opemtt tt • Lots. 

The Supreme Court's Broo!ss-Ss;anton decision long ego established tho rule 

that tho Takings Clause of tho U.S. Constitution forblda a regulttor rrom forcing a utility 

to operata a segment or Its business at a lou boeauso tho finm hoppona to be 

profrtablo elsewhere In another segment of Ita bualnon. IU22Jts-SC!!nlon Co. y, 

Railroad Comm'o of Loutslana. 251 U.S. 396, 389 (1920) The Supremo Court 

concluded that 

(a) carrier cannot be compelled to carry on avon a branch of 

business at a loss, much leu thO whole busloen of carriage 

The plaintiff may be making money from Ita sawmill and lumbOr 

bUsiness but it no more can be eompellctd to spend that than It can 

bo compelled to spend any othor money to maint.ln o rtllro.d fOI' 

the benefit of others who do not caro to pay for It, 

Brooks-Scanloo stands for the proposition thtt thO Convnlsslon mty not force a 

regulated entity to provide a regulated serv~ below cost wtthou1 providing 

compensation. ~ !!J2 North&m Poe. By. Co, y. North Qakola, 236 U.S. 585, 595 

11 



(1915) (to same effect, noting that •[t)ho fact that the proper1y is devoted to a public use 

on certain terms does not justify the requirement that it shall be devoted to other public 

purposes").• 

It is no a nswer to the Broo!ss-Scanloo principia that the firm may have an overall 

rate of return that covers Its costs basad on ulea of olhef services. In pyguoane Light 

Co. y . Barasch. 468 U.S. 299 (1989), the Supreme Court carved out a., exception to 

Brootss:Scanloo along those very lines, but that exception has no application here. 

puauesoe sugoests that all that matters for purposes of the Takings Clause is the net 

effect of regulaUon on the enterprise. Quaueane involved two utilities that challenged a 

state statute prohibiting a utllity from recovering in ita rates an investment that was not 

used and useful. The $35 million Investment at Issue In Quguesne reduced the rate 

• Many courts have reafflrmed Brookt·Scanlon'a rule that a railroad may not be 
required to operate pat1 of its bualnen at a lou. ~ .!!J6 Railroac! C9mmisaioo of 
Texas v. Eastern Texas R.R. Co., 264 U.S. 79, 85 (1924) (state regulators cannot 
requtre continued operation of railroad line at a loss): Byl!oc!s y. florida. 254 U.S. 513, 
520-21 ( 1921) (581'08); Natjooal Wildlife fesfn y. ICC, 850 f .2d 694, 707 (D.C Cir 
1988) (reaffirming "general rule" set forth by BC90ks-5canlon and Bullods that 1aJ 
cemer cannot be compelled to carry on even a branch of bustness at a loss, modlleu 
the whole business of carriage"); Gibbo!ls y. United States, 660 f .2d 1227, 1233 
(7th Clr. 1981) ("Bcoo!q-Scanloo end Bullock define the basic limitations upon a 
modem railroad's public service obligation In lha face of f~r~~~ncial loss. . . . Tho 
constitutional principle embodied In these declalons relalns its vatality; a railroad cannot 
be compelled to continue unprofilab!e operatiON indefinltal() (cilatlon omitted); lo..rA 
New Yorts. New Hayen & Hartford B.R., 304 F. Supp. 793, 804 (0. Coon. 1969) ("This 
court ... conciudes that Broo!st-Scanloo and subsequent cases, reaffirming the validity 
of Its holding, are still applicable and determinative "), atrd In oprt, vocated In oart, 
399 U.S. 392 (1970); New yods, New Hayen & Hart!O!d R.R y. United Slates. 
289 F. Supp. 418. 440-41 (S.O.N Y 1968) (3-jodge court) (Friendly, J .) CWa see no 
reason to question the validity of Justice Holmes' decision !n rBrooks-Scanlonl •.• 
forbidding the Stela of Lou!•lana to require a railroad to continue its daflcit operatloo 
With no hope f« profits in the foreseeable future"), yptod, 399 U.S. 392 (1970) 
(citation omitted). 
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base for one of the utilities by 1 .~ and reduced its revenue by 0 .4%; for the other, It 

reduced the utility's rata base by 2.4% and Its revenue by 0.5%. The Court reasoned 

that there was a negUglbfo effect on the overall financial status of both utilities The 

Court thus focused not on any one aspect of an order, but rather on the overall effect of 

regulation on the enterprise: 

Errors to the detriment of one party may well be canceled out by 
countervailing errors or allowance• In another part of the rate proceeelng. 
The ConstlMlon protects the u\Jiity from the net effect of the rete order on 
its property • 

.llt. at 314. The ouQUUne Court also made cleat that there would have been a taking tf 

the allowed rates had been wtnadequale to compensate currant equity holders for the 

risk astocJated with their investments under a modified prudent Investment scheme • 

.llt. ot312.' 

The cenlrallnslght In pyguesne was that there was no need to analyze clc~aly 

the method used by the regulator as long as It passed constitutlon~~l scrutiny by 

allowtng the firm to earn a compettllve rate of return on Invested capital. But, tho 

premlao of the declalon- which dlatlngufahea It from Broo!ct·Sctnfon - waa that 

tho regulator could and d id lnaulato tho regulated utility from competition and 

thus guarantee a conatltutlonally acceptable outcome. Thus, to the extent that the 

5 w 11m Federal Power Comm!ulon y. Hope Natural Gas Co .. 320 u.s. 591, 
603 (1944) (1R)etum to the equity owner ahoufd be commensurate with ratums on 
investments In other enterprises having comtapond!ng risks."); Bluefield WAter Wodst 
& lmproyemQOt Co. y. pyb, Sery, Comm'n. 262 U.S. 679, 692·93 (1923) ("A public 
utility Is onUUed to auch rates aa will permit It to oam a rotum on lhe value of the 
property which It employs for the convenience of the public equal to that wenorolly 
being made at the same time and In the aame general part of the oounlly on 
inveatmonts In other busineu undertaking• which are attended by corresponding risk 
and uncertainties"). 
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•end-result• test of puquesoe suggests lhat a regulator could force a utility to operate 

one segment at a loss, that reasoning has no application here. It may well be lhat GTE 

is still subject to "regulation" by the Commission. but that no longer means what 11 once 

did In a regulated monopoly regime. Now, under competition, GTE nu longer Is 

Insulated from the competitive forces of the marketplace. This has nothing to do with 

whether competition, as a normative matter, is the best policy. It simply means lhat 

AWS cennot rely on the exception In Puouesne to justify the Convnlulon setting 

insufficient rates for resale, unbundled elements, and Interconnection on the theory that 

GTE may be profitable elsewhere In Its system. For these reasons, the Brpoks· 

Scanlon rule governs this case, and the Commiaaion cannot force GTE to operate any 

segment of Its business at a loss. 

~ Tho Comm!n!on Muft Entuct GTE A Fair Rate of Botym. 

Whethot tho Brooks-Scanlon or Puauesne model applies, a r~lator must 

ensure the utility a fair, non-confiscatory rate of return That requires a utility's 

investors to eam a return that is commensurate With •nvestments hav1ng a slm•lar nsk 

As the Supreme Court concluded In federal Power Commission v. Hooe Natural Gas 

k2.. 320 u.s. 591 (1944); 

From the investor or company point of view 1111 1mportant that there be 
enough revenue not only for operating expenses but also for the capital 
costs Of tl)e business. These Include service on the debt and dlv!dAnds 
on the stoc!<. By that standard tho return to the eay!ty owner shoy!d bo 
commensurate with return• on loyestmenta In o!her ontemdses bovina 
correspoodlna dsl<s. That return, moreover, should be sufficient to assure 
confidence in the financial Integrity of the onterpnse, so as to ma1nta•n 111 
aw•t and to attract caoUal. 

320 U S. at 603 (emphasis added) 
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In PIJSM!SfN. as eJCplafned above, the Court reaffirmed that 'The return Investors 

expect given the risk of the entorplisa" Is alwaya relevant to the conalitutlonal adequacy 

of a rate. Quovesne, 488 U.S. at 314. In support of this point, the Court quoted with 

approval from Its opinion in Bluefield water Worlst & tmorovemeot Co, y. Pub. Serv 

Comm'n, 262 U.S. 679 (1923), which held that a utility Is entitled to rates that will 

enable it t.o earn a retLm • equal to that generally being made at the tame time and in 

the tame ganereJ part of the countty en investment• In other buslneu under'.akings 

which are attended by corresponding risks and uncertainties.• J,g. et 314-1 5 (quoting 

Bluefield Water Wof1<t. 262 U.S. at 692).' Thus, J)Uf'luant to the Taklngs Clause, the 

Commission must Interpret the Act to allow GTE sufficient recovery or its Invested 

capital to maintain its Cfedit, to attract capital, and to ensure a return that will be 

commensurate with Investments of a similar risk. at! .ilG. Ignoco Oil Co. v, 

Department of Consumer Atfai[J, 876 F.2d 1013, 1020 (111 Cir. 1989) ("To be just and 

reasonable, rates must provide not only for a company's costs, but also for a fair return 

on investmenL Rates which fall below this standard are 'confiscatory'") (citation 

omitted), ifl:.!t, so F.3d 864 (1s: Clr. 1995); Medical Maloractlce Joint Ungerwrillng 

Ass'n v. Paradis, 758 F. Supp. 669,676 (D.R I. 1991) (holding unconstitutional an 

insurance rate that would have caused insurance companies to incur a loss) 

• ~W !!l!nols Bell Ttl. Co. y. FCC, 988 F.2d 1254, 1263(D.C. Clr. 1993) (test 
to be applied In evaluating a rote order is "whether the 'ood result' meets the J:!2P§ 
standards: attradlon of capital and compenaaUon for risK'); Jeruy Cent!J!! POI!t"'r & 
Light Co, v. FERC, 810 f .2d 1188, 1178, 1181 (D.C. Clr. 1987) (on bane) (utihly's 
inability to pay dividends to common shareholders supported contention that FERC's 
rates wero confiscatory) (clUng Peqnlan Basin Aceg Bgte Cas§J, 390 U.S. 747. 792, 
812 (1968)). 
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It has also long been required that just compensation for a taking requires that 

the property owner be put in the same position as he would have been if the exchange 

had been volun111ty - as opposed to Involuntary (as here). Con$1at.ent with IIlla 

principle, courts have held that the owner Is ''to be put In as good a position pocunlonly 

as If his property had no! been taken.• Olson y. United Stales, 292 U.S. :248, 255 

(1934); ~UI!2 Unjted States y. Reynolds, 397 U.S. 14, 16 (1970); Hedstrom Lumber 

Co. y. United Statu. 7 Cl. Cl 16, ZT (19&4) (clUng foster y. Un!tld S!atoa. 2 Cl. Ct. 

426, 445 (1983)) (to same effect), HI oenenat!y Richatd A. Epstein, Tt!cjogJ Priyate 

P!908ftY And !be Power Of ~mintnt [)omain 182 (Harvard Univeflity PreSI 1985) (•Jn 

pnnciple the ideal solution is to leaYe the lndMdual owner in a position of indifference 

betweon the tal<ing by the penvnent and retontlon of the property").' 

Applying these takings principles here requires that GTE recover Its full joint and 

common forward-looking costs as well as Its historic costs. Anything tess would 

jeopnrdiZe GTE's ability to continue attracting capital, would not afford its lnvest()(S a 

return commensurate With the risk of 11mllar inves1ments, and would fall to piece GTE 

in the position it would have been had Ita property not been taken 1/Yough confiscatory 

pnCing. 

7 ~also Yancay y. Unlt!!d States. 916 F.2d 1534, 1542 (Fed. Clr. 1990) ("the 
fair market value of property under the Flfttl Amendment can include an asaenment of 
the property's capacity to produce future Income If a reasonable bUyer would conalder 
that capacity In negotlating a fait price for the property'"); Cloyerport Sand & Grayo! Co. 
v. United Slain 6 Cl. Cl178, 188 (1984) (fair market value has been defined aa the 
amount a ''willing buyer would agree to pay a Willing seller In cash, With neither party 
being under a compulsion to buy or selr). Accord United Slates y. New R!yer Collieries 
~ 262 U.S. 341 , 343 (1923): Seaboard Air Line By. v United States, 261 U.S. 299, 
304 (1923). 
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B. Pbya!cal Occupation Analn!t. 

The Commlulon muat aet prices f9f unbundled elements and resold seMc:es 

that allows GTE a recovery of Its true costs anc:l reasonable profit f9f yet another wholly 

indepeudent but related reason. AWS' proposals would amount to a per se tal<mg Dy 

physical oo::upatlon of varloua parts of GTE's network 

In lorelto v. Te!eoromoter Manhattan CATV Com .. 458 u.s. 419 (1982), the 

Supeme Court held that a New Yen law requiring a !andl9fd to permit installation of 

cable television equipment on rente.! property was a conslllutlonally compensable 

tal<lng. The Court held that, while 'no 'set formula' exlsle<! to determine, In all cases, 

whether (govemmerrt regulation of private property constitutes a taking): where the 

govenvnent authorizes a oeqnanent ptwlcaJ occooatlon of one's property by a third 

party, e taking Is datermlnalive!y established, jg. at 426. The Court held that the law ot 

issue in Loretto plainly amounted to alal<iog by a physical occupation because the 

'installation Involved a direct physical attactvnent or the cable company's equipment to 

the owner's property. !sf. at 438. 

The Suprema Court revisited the application of takings principles by permanent 

physical occupation to highly regulated Industries In FCC v Florida Power Com . 480 

U.S. 245 (1987). In thai case. a utility company challenged on takings grounds the 

provisions or the Pole Atteel'lments AI:J. that authori%ed lhe FCC to sat the rates that 

utility companies could c:h1111ge cable televlaion companies for using their utility poles 

f2f stringing television cable The Court held thai 

Loretto bald) no applications to the facta of (F19flda Power - and there 
was no tal<lng by phy.slcal occupation -because whlla}the statute we 
consldored in Loceno specifically roavired landlords to pormll pormoneot 
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occupation of their property by cable companies, nothing tn the Pole 
Attac:hments Ad es interpreted by the FCC . .. gives cable companies 
any right to occupy space on utility poles, or prohibits utllity companlee 
from refusing to enter Into ettadvnant agreements with cable operators. 

Jsl. at250-51 (emphasis added). 

In other words, where, 11 In florida Power. the property owner volunlarlly Invites 

the third party onto its property (by laaae or olh«wise), there Is no permanent physical 

occupallon mandated by the goverrvnent and hence no taking for that reason, and the 

government is free to regulate the terms of the lease or other invitation <I.!.. rogulalo 

the use of the property) without effecting o oer u taklng by physical ocx:vpation Or. as 

the Supreme Court put il the "element of required acquiescence is at the heart of the 

concept of !Dec te taking by physical} occupallon." .lsi· at 252. ~ J112 Yea v. 

Escondido, 503 U.S. 519, 527 (1992) ("required acqulescenco Is at the heart of tho 

concept of (taking by physical] occupation"). 

Florida courts have expllcllly racoonlzed the principles laid down by the U.S. 

Supreme Court. See, e.g .. Storer Cable LV· of Florida. Inc, v. Summerw10ds 

Apartments As$0clates, Ltd., 493 So. 2d 417 (1986); Beattie et al v Shelter PCOPef1jes, 

457 So. 2d 1110 (Fla. 1st DCA 1984). 

Applying these woll·sellled principles hero, tt Ia plain that tho obligations 

imposed on GTE under sectron 251 -collocation, unbundled network access to the 

local loop, pole attachments, and access to GTE databases - constitute a taking by 

permanent physical occupatfon. 
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1. Pbn!cal Col!occ!tlon-

Pbyslc:al collocation allows a CLEC to place c:artaln equipment necessaty for 

interconnectlooln a dedicated space at the facility of an Incumbent local exchange 

c:arrier ("ILEC"). like GTE . .§a 47 U.S. C. §251(c)(6); Firat Report and Order 11'!1555-

607. The Ad. obligates ILECs to allow for the physical occupatJon by the CLEC lo 

establish a mini-facility on the property of the ILEC for an Indefinite period with the 

further right to enter the ILEC'e facility to Install, maintain, and repair coll'ocated 

equipment. as It deems necesaaty. 

Physical collocation amounts to an Installment and direct physical attachment to 

GTE's property. g. Lorello. 458 U.S. at438. There Ia no question that a third party 

as opposed to GTE -would have an exclusive property Interest in the apace on GTE's 

premises.. ~ JsL at 440 n.19. And there Is no question that, unlike In Elodda Power 

and Yu. the Act requirC'I an ILEC to allow third patties to physically occupy their 

premises. Thus, this case falls squarely within the Qt! a takings rule of Loretto. as 

clarified in Florida Power and Yu. 

The collocation iaaue has been squarely addressed by the Oregon Supremo 

Court, which held that physical collocaUon amounts to o taking by permanent physical 

Invasion. In GTE Northwest Inc. y. Public VIII. Comm'n of Oregon. 321 Ore. 458, 468-

77, 900 P.2d 495, 501-00 (1995). cett. denied. 116 S.CI 1541 (1996), the Supreme 

Court of Oregon held that state-mandated collocatlon rules effected an unconstitutional 

physical taking. lsi.. The Court reasoned that when the govemment requires a physical 
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Intrusion Into one's property that roaches the extreme form of a permanent physical 

occupatJon, a taking has occurred. 111.• 

2. Unbundled AS?e!f! To Tbt Loa! Loop. 

The Act provide• CLECa with the right to unbundled accets to tha local loop. 47 

U.S. C. § 251 (c)(3): First Report and Order 1!'11226-541. If the Commlulon re<~ulres 

GTE to provide unbundled access to the local loop to AWS, GTE Will be forced to 

transfer a property Interest In the loop to AWS. Thatlntetest Is mora akin to a forced 

lease than a sale. If a customer who elects AWS as a local telephone provider decldes 

10 switch back to GTE. then GTE would again aaauma thet property Interest given lo 

AWS. Once AWS or any other CLEC assumes an Interest In the local loop, howev8f, 

GTE cannot provide local exchange or any other service over that Wire. 

The physical occupation hero is very similar to the 'laking In physical collocation. 

Hare, GTE's turning over or the local loop to AWS -by compulsion from the 

government - amounts to a direct physical occupation of its PI operty by a third party, 

as it did In Loretto. 458 U.S. at438. Nor Is there a question that GTE owns this 

property. ~ ~ at 440 n.19. And there is no question that. unlike In florida Power 

and XU. the Act requires GTE to allow AWS and other third parties to physically 

occupy itt premlsea. This case. just hke physical collocanon, falls squarely Within the 

.Qi!: it takings rule of Loretto, as clarified In Florida Power and )D. 

1 The one federal COUI1 to address this faaue has SQreed that physical collocation 
"would seem necessarily to 'lake' property regardless or the public Interests served In a 
particular caso.M Bell A!lantic Tol. Cos, y. FCC. 24 F.3d 1441 , 1446 (D.C. Cir. 1994) 
The D.C. Circuit did not, however, have to reach tho takln~ ia.sue because that court 

concluded thol tho FCC did not havo tho statutory authofity to order physical 
collocation. 
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3. A£C!It Io Potu. OuCSJ. Conduit! & RlghtJ Of Wev. 

Under Section 224, as amended by the Al:.t, uti!IUea are required to provide non· 

discriminatory access to any pole, duct. conduit, or right-of-way owned or controlled by 

a utility. 47 U.S.C. § 224 (1996). The FCC ha•lnterpceted Section 224 as requiring 

mandatory access to GTE' a facilities. Firat Report and Order mJ 1119-1240. 

Altar Florida Power. there can be no question that forced access ::> poles Is also 

a Qt! u physical taking. The only luue left open In Florida Power was whether there 

had been a forced occupation. The Supreme Court made clear tl'llt the dlstlngulthlng 

factor in florida Power was tlult unlike the forced aocaas in Loretto, "nothing in the Pole 

Attachments At::J. as interpreted by the FCC In these cases. gives cable companies any 

right to occupy space on utility poles, or prohibits utility companies from refusing to 

enter Into ettachmenl agreemeflls wi th cable operators!' 480 U.S. at251. This 

distinguishing factor has been eliminated by the At::J. and the f irst Report and Order, 

which undoubtedly require forc.d aecess to poles and thus effect a taking. 

e4. patabat!f. 

GTE has 4 protected property Interest In its databases. EOfdng access lo GTE's 

Intellectual property would constitute a taking. There can be no question that GTE's 

rntellectual property - rf taken wrthout just compensation -would constitute a taking 

Rights in computer software l8od computer hardware ere ')property" protected against 

uncompensated takings under the Takings Clause of the Fifth Amendment. Whether 

the nature of lhe property Is the ownership of the tangrbte produd Itself, the Intangible 

Interest in lhe underlying dat.a, the potent. copyright, trade secret rights, or any 

contractual right relating to the use of the software, each Is Independently protected by 
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the Takings Clause. For example. In Byc!seJshaus v. Monsanto Co , 467 U.S. 993 

(1964), in which the Court held that property lnteresta In trade secrets constituted 

compensable property for purposes of the Teklngs Clause, the Court observed. 

This general perception of trade secrets as property Is consonant with a 
notion of "property" that extends beyond lend and tangible ;gods and 
Includes the products of an lndlvlduara "labour and invention." Although 
thll Court never has squarely addressed the question whether a person 
can have a property Interest In a trade aecret, which Is admittedly 
Intangible, the Court has found other kinds of Intangible lntorosts to be 
property for purposes of the Fifth Amendment's Taking Clause ... That 
Intangible property rights ... are deserving of the protection of the T eking 
Clause ha.s long been Implicit In the thinking of this Courtf.) 

JsL at1003 (citations omitted); HU.ll2 Lynch y. United States, 292 U.S. 571 (1934) 

(valid contracts are property within meaning of tha Takings Clause).' 

• • • 

It Is no response to the various phyalcal takings here that somehow GTE' a 

interest in Its real property (facilities, natwot1<, poles, ducts, or conduits) or In its 

intellectual property (databases) should be accon:led any less respect because GTE's 

local telephone exchange business has been regulat.ed by the Commission A long hne 

of cases establishes that a utility's property - evan though subject to regulation -

remains tho property of the vtllity, not the government. ~ Munn y. Illinois, 94 U S 

113, 126 (1877); peraware, L & W, B.B. y. Morristown, 276 U.S. 182, 193 (1928), 

' ~U!IQ Leesona Coro, y. Unlt&d Statu, 599 F.2d 958 (Ct. Ct. 1979) 
(whore government Infringed patent, It waa dHmed to have "taken• tho patent license 
under an eminent domaln theory and entitled to juat compensation under the Fifth 
Amendment), cart. denied, 444 u.s. 991 (1979); Ltdd y. Lfw & TectJnology Press. 
762 F.2d 809. 813 (9th Cir. 1985) (obsiiMng that copyrighted materiala constituted 
private property for purpo<"..&s of the Takings Clause), s;ert denied, 475 U.S. 1045 
(1986) 
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Northern Pee. By. v. North Dakota. 236 u .s . 585, 595 (1915). Therefore, regulation by 

the Commission may alter tho uae of property, but II cannot alter the undartying 

ownership of the property for purposes of a physical taking. 

Put another way, there Is nothing about the relationahip between GTE, as a 

regulated entity, and the Commlaslon that suggests that GTE has In My way bargained 

away its privata PfOP8rty rights In exchange for a franchise that It haa enjoyed up untrl 

now in the local exchange market In its service territory. AWS has provided no 

evidence- and II will be unable to provide any evidence- of any agreement by GTE to 

give up Its private property rights In its networl< facUlties. The only bargain that GTE 

has enlBfed Into has been to provide quality universal telephone aervice to lha 

customera of Florida In exchange for an exclusive franchise that would a.llow for a 

recovery of and a fa ir rata of return on Its Invested capital. Navar has GTE turned over 

any part of its property rights to the State. 

To the contrary, GTE has pra581Ved all the trad11ionallncldents of priVate 

ownership of its network property - including Utle, possession, end tho right and 

obligation to incur debt to finance that property, to depreciate it, and to pay taxes on it. 

Any suggestion that GTE does not have a full property interest In its property would be 

news to state and fedBfal taxing authonlles, to GTE's creditors, and to Its shareholders 

Therefore, GTE Is enllttod to just eompansaUon for the physical occupation and 

laking of Its property. While recovory of the fair market value Is typically the measure 

of just compensation for a taking, lU. §..Q.. United States y. 564.54 As;tes of Land. 441 

U.S. 506, 515-17 (1979), the Supremo Court has tong recognized thetthorals no "rigid 

rule" requiring that standard. United Stetet y. Commodities Tradlrng Cpro .. 339 U.S. 
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121 , 123 (1950). Thus, where a •mat~tet value•, at here, would be •diffioJlt to find: 

other standards may be appropriate. Again, the guldlng principle Is that the property 

owner should be put in •as good a position pecuniarily as If his property had not been 

taken: QJ§QQ, 292 U.S. at 255. Hera, that means allowing GTE all or Its forward 

looking costs pursuant to the "marl<ot-determlned efficient component pricing rulo" ("M-

ECPR") (as discussed in greater detail in Part lii.A below) and a recovery or and a fair 

rate or return on its historic costs or creating the network that has been taken (Part lii.C 

below). Here, the measure of just compensation for a physical taldng Is ro cfolferent 

from the compensation owed GTE under the regulatory/confiscatory pricing analysis 

discussed above (Part II.A). 

111. GTE MUST RECOVER ALL ITS FORWARD-lOOKING COSTS AND EARN A 
fAIR RATE OF RETURN ON ITS HISTORIC COSTS. 

In Parts 1 and II above, we explained how AWS' Petition would effect an 

unconstitutional taking 3nd wny the FCC's First Report and Order provides no safe 

harbor for that taking. In this Part, we apply these takings principles to this arbitrahon 

and demonstrate that GTE must recover Its full forward-looking costs (Part lll.A) and 

historic costs (Part 111.8) to avoid an uncompensated and unconstltutlonolloklng. 

A. There are F!yct Forwn£d-Looklng Coats That GTE Muat Recover. 

1. lncremont!l Cotlt. 

For any piece of GTE"s network thet is either lease-d or sold, ills corr.monly 

accaplad that GTE Is entitled to its long run lnctemental cost. In Its First Report ond 

Ordor, the FCC adopted this principle by establishing a pricing mathodology for 
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interconnectlon and unbundled elements basad on the TELRIC of providing a particular 

network element plus a reasonable share of f01W81'd-looking joint and common costs. 

First Report and Order W 674-703. Under AWS' pricing proposal, howuver. GTE 

would not even recover its Incremental cost In aome cases. Where GTI:s •ncremental 

cost is higher tlhan Its retail rata (In the case of raaldantlal aarvlca, for example), forcing 

GTE to sell at '*retalr' would effect an LflCOilStitutional taking in the absence of some 

other mechanlsm to make GTE whole. That Ia to aay, evan the retail price does not 

fully cover GTE's Incremental costa. Even worse, fOI'cing GTE to sell at a price that •• 

tess !han retail: - In the C3se of wholesale rates, fOI' example - would only make the 

taking more pronounced. (&) 

2. All Fo!'W!rs!-Loo!s!nq Joint And Common Cos!J. 

To tho extent that AWS' Petltlon allows for GTE to receive anything less tnan the 

full recovery of all forward-looking joint and common costs fOI' any pleca or GTE's 

netwoli< that is either leased Of aold, it would be a taking without just compentBtion '0 

Even the "reasonable" portion of joint and common fOtWard-!ooklng costa that would be 

permitted under the FCC's Interpretation, however, would be Insufficient. The First 

Report and Order suggest• 1wo permissible methods or calculating the "reasonable" 

portion -both of which would subsidize AWS' entry Into the market by ensuring that 

GTE eamod only e portion of ita forward-looking joint ond common coats. First Report 

'
0 A firrr.' a "joint" costs ere those costs Incurred when two Of' mOf'O services are 

produced In flxod proportion. A firm's •common• coats are those costs Incurred in the 
provision of some or all the llrm'a services that are notlnctementalto any Individual 
service. Common costs can only be "avoided" by shutting down the onliro firm or by 
not producing .a particular group of services under rev low. ~Sibley Report.) 
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and Order 1(696. (Both methods will be explained In more detail in GTE's economic 

testimony end report.) 

Under one method, GTE would only be entitled to • fiXed rnes1<vp, which would 

mean that GTE would be forced to forego a slgnlfical'll share of the contribution 1t 

otherwise would have eamed. Under the other method, the FCC would "allocate" 

GTE's fDIWIIrd·looking common eostt to the element• tMt are tho moat competitive 

end, therefore, least likely to recover their assigned costa. As wilt be explained In 

.greater detellln GTE's direct testimony, both methods would foreclose the po:!lbillty 

that GTE would be able to achieve the recovery or r01W81'd-looklng costs that the FCC 

purports to endorse, and would effect an unconstitutional taking wtthoYt just 

compensation. 

Taking a position that Is ev&n more aggressive than the FCC, AWS appears to 

assume that fOtWard·looklng costs are exactly equal to the sum or GTE's TELRICs 

That is to say, AWS' pridng proposal appears to be based on the erroneous 

proposition that joint and common costs are 5fl minimis In the provision of local 

lolephono sarvica. AWS has - onca again - offerod no ovldeoce to support this dalm 

Moreover, AWS' proposal conflicts with the FCC's interpretation, which assumes there 

wilt be soma rOIW8fd.looldng joint and common costs that an ILEC Is entitled to recover 

~ First Report and Order 111!672-73, 694-98. 

3. GTE't Costt Of Sub!lsfltlng Other SeOOces. 

It has long bean a fundamental tenet or rogulolfon or loce.l telephone sarvlce that 

tho Incumbent LEC bears certain burdens - notably, rate structures that reflect cross 
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subsidies from universal service end carrier of lest resort obligations. These burdens. 

unique to the Incumbent, come at a tremendous coat. GTE will explain 41 part of Its 

direct case that these costa ate certain end quantifiable. Yet AWS' Petition seeks to 

avoid any responslility for paying for these costa. Instead, without any basis 

whatsoever, they would foree tha lnQJffibem to bear thase eoS1e. If the Commission 

were to force GTE to bear these costs, that would constitute an uncompensated, 

unconstitutional taking. 

The cost of the subsidy, or "contribution" Is particularly severe when consldenng 

the sale or lease of an unbi.Wldled element (the local loop, for example). If the prtce or 

the loop is set too low, then GTE will not recover Ita full costs associated with the loop, 

as discussed In greater detail GTE's economic t.estimony a."ld report. But even worse, 

GTE will also lose the opportunity to sail other higher-margin services that provide 

contribution toward universal service end carrier of last resort obllgallons. So, when 

GTE sells/leases an unbundled loop to AWS, for example. AWS will likely self

provision the SWitching facilities neces&al)' to provide higher-margin vertical services 

Yet these are precisely the higher-margin verticet services that provf'.lo contribullon to 

GTE's costs that traditionally served to keep basic telephone rates low. Thus, the more 

GTE and other ILECs lose the opportunity for contribution, the ITlOI'e compelling is the 

case that AWS' proposal would elfect a taking. By contrast, the mal1\et..Ueterminod 

efficient component pricing rule, aa will be explained In detail in GTE' a econom1c 

tesllmony and report, derives e mechanism that pricu GTE components at thOir 

economic cosca This price rule, supplemented with a competitively neutral surcharge, 

is the proper - and conshtutlonal - method for compensating GTE. 
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lt l s no answer to a taking that there may be alternate funding available at some 

later point through a univeraaltervlce fund ("USFj. 47 U.S.C. § 254. Indeed, the very 

fact that Congress has recognized that there Is a need for tho USF only underscores 

why there would be an unconstltutlonaltaklng If AWS' proposal were adopted. The 

whole point of the USF Is that Congress recognized that local telephone sorvlco has 

been subsidized by allowing higher-priced services - like toll calling, business service, 

vertical services (voioa mall, caller ldentiflcatlon, call forwarding etc.) - to~ rates 

IOYI fOI' preferred classes of customers. Yet that is precisely what Is at iuue hera. 

MOI'eover even if this W8f8 somehow an anSWBI' (end it Is not), it would only be a partaal 

answer because the USF is designed to recover only a limited portion of historical and 

forward-looking costs. And, In addition, tho USF will not go Into effect for quito some 

time - which would leave GTE uncompensated until that Ume and wrongfully leave the 

burden on GTE to bring a separate actlon to recover those lost funds. 

4. GTE't CotS! Of Unbundling And Buale. 

Unbundling and resale entail economic costs - both daract production costs and 

transaction costs There is no jusllflcation for compelling GTE to bear these costs, and 

AWS has offered no rational explanation for doang so. To be sure, AWS would no 

doubt prefer GTE to bear these costs, but the Constitution roqulres that GTE bo 

compensated for these additional coats. Theae aro real costs that will be no less If 

GTE beers them, as opposed to AWS. 

5. Prohibition Ag!lntt Qye[!!lltd Avoided Coa!J. 

W alh rasped to resale, the Takings Clause prohibits the use of overatated 

avoided costs to drive down the wholesale prioa. Under the Ad. the Convnlstlon rrost 
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establish e rate for the resale of telecommunlcallons services pursuant to 47 U.S.C. 

§ 251(c)(4). The Act provides for a pricing methodology based on the ILEC's wholesale 

rates, which ere established by taking the retail rata leu the avoided costa. 47 U.S.C. 

§ 252(d)(3) (1996). The FCC has Issued regulations in which it identifies a number of 

"avoided costs," but leaves to the States the application of this definition. First Report 

and Order1nf907-10. 

As explained above (Part 1), the FCC haa also provided a default range of 

discount rates (17·25%) from the retaU price. Jsl. And the FCC's proposed range would 

require GTE to sell its services below cosl As such, theae proposed discount rates are 

Insufficient to allow GTE to recover its costs associated with providing its various 

services subject to resale pursuant to the Ad. Instead, the Convnlsslon should opt to 

Implement a wtlolesale rate formula consistent with M-ECPR. Anything leas would be 

an unconstitutional, conflscatOIY tal<lng. 

It is not proper to assume that GTE would leave the retailing business entirely 

and that any lost sale has a corresponding, equal per-Ynlt reduction in avoided costs of 

retailing (marketing, advertising, and billing). Under this misguided assumption, if GTE 

produced 100 uMs and its cost of retailing, marketing, and billing ware $20, then the 

avoided costs on~ unit would be S0.20 (i.t.. $20 • 100 units., $0.20). Under this 

theory, If GTE sold 50 units at resale, Ill cost savings would be exactly ~of $20 (or 

$10), and if it sold 100 units at rosale, Its avoided costs would be the full $20. That Is 

to say, every untt of serYIC8 haa a corresponding, equal unit of retailing costs Tills 

does not, however, properly represent GTE's actual avoided costs. 

29 



Arl equally flawed corollary is the argumentt.hat GTE subtract an additional 

amount from Ita retail rate because It Ia supposedly ependl ng too much at the retailing 

level and must be making excess economic profil There Is no evidence supporting this 

argument and a finding in this regard would be based upon pure speculation and a 

denial !hal regulation has manag_,d to conltol GTE's costs. Moreover. II would run 

counter to the etrong incentives GTE has to hold down its costs under prtce-cap 

regulation. 

B. GTE Mutt Bt A!lowf(f A Beuonab!e Return on It• Hlatodc: Coets. 

AWS' proposal fort>lds the recovery by GTE of ~return on its historic. or 

embedded costs in building the very netwo111 with wtlldl it oaw seeks Interconnection 

Yet, it has long been settled that the Takings Clause requi res a fair rate of return for 

regulated utilities on their investments. ~ !JL. Duguesoe. 488 U.S. 299. The 

question for regulators has traditionally been 'On Which investments Is the utility 

entitled to a fair rate of return?" In his concurrence In Quguesoe. Justice Scalta 

correctly conc:luded that for purposes of determining Whether a taking has cxxurred, all 

"prudently inccurred investment{s) may well have to be counted.' ]2. at 317. That is to 

say, at a minimum, the Commission must inc:lude !ll prudently Incurred investments by 

GTE in constructing the very network that the government would n(YN take from the 

Company for tho uso or third parties. Thus. GTE is ontillad to recover that portion of rts 

h istone costs not yet recovered and to earn a fair rate or return on those lnvestmeni.S 

No evidonce haS been presented demonstrating that GTE's Investments in 

constructing the local exchange network were not prudently incurred or shOuld be 

excluded. Nor could It, for those very Investments were tne subjec1 of close regulatory 
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scrutiny by thla very Commission. Thus, If AWS seeks access to GTE's network, It 

should have to either pay for an oppropriata share of (and return on) those historic 

costs or GTE should othelwise be made whole through e rate rebalancing, and user 

charge, or one-time payment that would account for the monies prudenUy spc:1t by GTE 

but now stranded by the transition from regulation to compeution. 

If the Commission were to afford GTE anything less INin a fair rate of return on 

the very historic costs that the Commission induced GTE to spend to create the local 

exchange network, it would also run afoul of the principle that a regulator may not 

switch 'back and forth between methodologies in a way which required Investors to 

bear the risk of bad investments at some times while denying them the benefit of good 

investments at others". Quouuoe. 488 U.S. at 315. Indeed, given that the "end result" 

test in Duquesne has no application where there has been a transition, as here, from 

regulation to competltlon, then the Commiulon's close sautiny of e8Ch element of 

GTE's expenditures - including historic, sunk costs - Is compalled by longstanding 

case law requiring a fair rate of return for a regulated utility. 

Thus, t:he Commission needs to adjust ita calculations to either the rate base or 

to Mure rate of return to reconcile Its obligatlons to GTE. AJiematlvely, It may prefer to 

address this issue in a franchise-Impact proceeding The central Issue though remains 

the same- GTE must receive fair compensation: tho method by which that happens is 

secondary. 

Conclusion 

For all of the reaSOt)s descnbed above end ataewnare In our response, the 

Commission must avoid an unconstitutional taking of GTE'S property wilhout just 
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compensation by ensunng that GTE will recover Its forward-looking costs and any 

portion of its historic costs not yet recovered and eam a fair rate of return on that 

investment. 
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GLOSSARY 

The following daflnltlons ere taken from Section 163 of the 
Telecommunlcatlona Act ot 1996 end the FCC' a Am Report and Order. 
Some of the deflnltlona taken from the FCC' a A rat Report and Ordfir apply t o 
on ly certain FCC rul11, and tha11 rulea ere referenced In the appropriate 
deflnltlona. GTE doea not agree with all of the FCC'• deflnltlona. such aa the 
FCC's deflnltlon of ' technically f au lble'. but thel8 deflnttlon are provided 
here for convenience. Moreover, some of the deflnltlona llated hent may be 
inconsistent with State law. 

• • • 

AC1. 11le Communications Act of 1 934, aa amended. 

Advanced lntalllgent network. ·Advanced Intelligent Network" Is a 
telecommunications network architecture in which call procaaaing, call 
routing, and network management are provided by means of centralized 
databases located at polm:s in an Incumbent local exchange carrier's 
network. 

Arbitration, final offer. "Anal offer arbitration" Is a procedure under which 
each party submits a final offer conceming the ialtlas aub)ect to arbitration, 
and the arbitrator selects, without modlflcatlon, one of the flnal offers by the 
parties to the arbitration or portions of both such offers. "Entire package 
final offer arbitration," Is a procedure under which the arbitrator must select, 
without modification, the entire proposal submlned by one of the parties to 
the arbitration. "fsaue-by-issue final offer arbitration, • Is a procedure under 
which the arbitrator must select, without modlflcatJon, on an lsaue-bv·lsaue 
basis, one of the propoaals submitted by the partle.s to the arbitration. 

Billing. "Billing• involves tha provlalon of appropriate uuge date by one 
telecommunications carrier to another to fac ilitate customer billing with 
attendant acknowledgments and status reports. It also involves the 
exchange of Information between telecommunications carriers to process 
claims and adjustments. 

Commlsalon. "Commission" refers to the Federal Communications 
Commission. 
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Common carrier. The term "common earner• or •earner• means any person 
engaged as a ccmmon carrier for hire, in lmerstat.e or foreign communication 
by wire or radio or In interstate or foreign radio transmission of energy, 
except where reference Is made to common carriers not subject to tho Act 
(47 USC H 1 Sl et seq.); but a person engaged In radio broadcasting shall 
not, insofar as such person is so engaged. be deemed a common carrier. 

Cuatomer premlaea equipment. The term •customer pramiaea equipment" 
means equipment employed on the premises of a person (other than a 
carrier) to originat.e, route. or terminate telecommunications. 

Dialing parity. The term "dialing parity" means that a person thalt :.s not an 
affiliate of a local exchange carrier is able to provide telecommunications 
services In such a manner that customers have the ability to route 
automat.ically, without the usa of any access code. their telecommunlcat.ions 
to the telecommunications serv.ces provider of the customer's designation 
from among 2 or more telecommun.catlons aervlces providers (Including such 
local exchange carrier). 

Directory aaslnance aervlce. "Directory asalnance service• lncludea, but Is 
not limited to, making available to customers, upon requeat.. information 
contained In directory listings. 

Directory llatfnga. "Directory listings• ora any Information: (1 )Identifying 
the listed names of subscribers of a telecommunications carrier and such 
subscnber's telephone numbers. addresses. or primary advertising 
classifications (as such classifications are assigned at the t ime of the 
establishment of such servlcel. or any combination of such listed names. 
numbers, addresses or classlficanons; and 121 that the telecommunications 
carrier or an affiliate hu published, caused to be published. or accepted tor 
publication In any directory format. 

Downstream database. A "downstream database• Is a database owned and 
operated by an individual earner for the purpose of providing number 
portability an conjunction with other functions and services. 

Equipment neceaaery for Interconnection or ecceaa to unbundled network 
elements. For purposes of section 251 (cll2l of the Act, the equipment used 
to Interconnect with an Incumbent focal exchange carrier's network for the 
transmission and routing of telephone exchange aervlce, exchange access 
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serv1ce. or both. For tho purposes of section 251 tcll31 of the Act, the 
equipment used to gain access to an incumbent local exchange carrier's 
unbundled network elements for the provision of a telecommunications 
service. 

Exchange accen. The term "exchange access" means the offenng of 
access to telephone exchance services or facilities for the purpose of the 
origination or termination of telephone toll aervicea. 

Incumbent Local Exchange Canter (Incumbent LECI. Wlt.'l reapeet to an 
area, the local exchange carrier that: (11 on February 8, 1996, provided 
telephone exchange service In such area: and (21 (I) on February 8. 1996, 
waa deemed to be a member of the exchange carrier asaoclatloro pursuant to 
47 C.F.R. ! 69.601 tbl; or IIIIIs a person or entity that, on or after Februaty 
6, 1996. became a successor or asalgn of a member deacrfbed In clause (I) 
of this paragraph. 

lnterconnectlon. "Interconnection" is the linking of two networks for tho 
mutual exchange of traffic. This term does not Include the transport and 
termination of traffic. 

Local acceu end tranaport area. The term "local access and transport area• 
or "LATA" means a contiguous geographic area-

tAl established before the date of enactment of the 
Telecommunications Act of 1996 (enacted Feb. 8. 19961 by a Bell operating 
company such that no exchange area Includes points within more than 1 
metropolitan statistical area. consolidated metropolitan statistical area, or 
State. except as expressly permitted under the AT&T Consent Decree; or 

181 established or modified by e Bell operating company after such 
date of enactment and approved by the Commlulon. 

Local Exchange Carrier tLECI. A "LEC" is any person thal li engaged In thll 
provision of telephone exchange service or exchange access. Such term 
does not include a person Insofar as such person is engaged In the provision 
of a commercial mobile service under section 3321cl of the Act, except to 
tho extant that tho Commission finds that such service should be included in 
the definition ot the such term. 
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Maintenance and repair. "Maintenance and repair" Involves the e::::hange of 
information between telecommunications carriers where one Initiates a 
reques< for maintenance or repair of existing products and services or 
unbundleo network elemenu or combination thereof from the other with 
attendant acknowledgments and status reports. 

Meet point. A "meet point• is a point of Interconnection between two 
networks, designated bY two telecommunications carriers, at which one 
carrier's responsibility for service begins and the other carrier's responsibility 
ends. 

M•et point lnterconnectlon arrangement. A "meet point Interconnection 
anrangemem• Is an arrangement by which each telecommunications carrier 
builds and maintains Its nerwork to a meet point. 

Network element. A •network element" Is a facility or equipment used In 
the provision of e telecommunications service. Such term also includes, but 
is not limited to, features. functions, and capabilities that are provided by 
means of such facility or equipment, Including but not limited to, subscriber 
numbers, databases, signaling systems, and Information sufficient for billing 
and collection or used in the transmission, routing, or other provision of a 
telecommunications service. 

Number portability. The term "number portability" means the ability of users 
of telecommunications services to retain, at the same location, existing 
telecommunications numbers without Impairment of quality, reliability, or 
convenience when switching from one telecommunications carrier to 
another. 

Operator services. "Operator services • are any automatic or live assistance 
to a consumer to arrange f·or billing or completion of a telephone call. Such 
services include. but are not limited to, busy line vetification, emergency 
interrupt, and operator-assisted directory assistance services. 

Physicel collocation. "Physical collocation" Is an offering by an Incumbent 
LEC that enables a requesting telecommunications c·arrier t o: 

( 1) place its own equipment to be used for interoonnoctlon or access 
to unbundled network elements within or upon an Incumbent LEC's 
premises; 
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121 use &uch oqulpment to Interconnect with an incumbent LfC's 
net work facilities for the transmission and routing of telephone exchange 
service, exchange access seMce, or both. or to gain scceaa to an incumbent 
LEC's unbundled network elements for the provision ,of a 
telecommunications service: 

(3) enter those premises, subject to reeaonable terma and 
conditions, to install, maintain. and repair equipment neceaaary for 
interconnection or access to unbundled elemenu; and 

(41 obtain reuonable amounts of space in an incumbent LEC's 
premises, as provided in this part. for the equipment necesnry for 
interconnection or access to \Jnbundled el~tmantl, allocmd on e f fm·come, 
finst·served basis. 

Pre-ordering and ordering. ·Pre-ordering and ordering• Includes the 
exchange of information between telecommunications carriers about current 
or proposed customer products and services or unbundled network elements 
or some combination thereof. 

Provisioning. "Provisioning• involves the exchange of information between 
telecommunications carriers where one executes a request for a set of 
products and services or unbundled network elementS or combination thereof 
from the other with anendant acknowfedgmenta and status reports. 

Rural telephone company. A "rural telephone company• Is a LEC operating 
entity to the extent that such emny: 

(11 providea common carrier service to any local exchange carrier 
studv area that does not Include either: 

(I) any incorporated place of 10,000 Inhabitants or more. or 
any part thereof, baaed on the most recently availabl e population statistics 
of the Bureau of the Census; or 

(Ill any territory, incorporated or unincorporated. Included In 
an urbanized area, aa defined by the Bureau of the Census as of August 1 0, 
1993; 

(21 provides telephone exchange service, including exchange access. 
to fewer than 50,000 acceas linea; 

131 provides telephone exchange service to any local exchange 
carrier study area with fewer than 1 00,000 access lines; or 

(4) has lesa than 15 percent of Ita access lines In communities of 
more than 50,000 on February 8, 1996. 
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Service control point. A "serv1co control point" Ia a computer databaae In 
the public switched network which contains information and call procaulng 
instructions needed to process and complete a telephone call. 

Service creation environment. A "serv1ce creation environment" is a 
computer containing generic call processing software that can be 
programmed to create new advanced Intelligent network call proces.slng 
services. 

Signal trensfer point. A "signal transfer point" Is 8 packet switch that acts 
as a routing hub for a signaling network and transfers muaages between 
various points in and among signaling networka. 

State commluion. A "state commission• means the commlulon, board, or 
official lby whatever name designated) which under the lawa of any State 
has regulatory jurisdiction with respect to lntraatate operations of carriers. 
As referenced In this part, this term may include the Commlaalorn If It 
assumes the responsibility of the state commlulon, pursuant to section 
2521ell51 of the Act. This term shall also include any person or persons to 
whom the stete commission has delegetad Its authority under aactlon 251 
and 252 of the Act. 

St8te proceeding. A "state proceeding• Is any administrative proceeding In 
which a state commlaalon may approve or preacribe raua.. terms. and 
conditions including, but not limited to, compulaory arbitration pursuant to 
section 2521bl of the Act, review of a Bell operating company statement of 
generally available terms pursuant section 252(fl of the Act, andl 8 
proceeding to determine whether to approve or reject an agreement adopted 
by arbitration pursuant to section 2521el of the Act. 

Technically feaalble. Interconnection, access to unbundled network 
elements, collocation, and other methods of achieving Interconnection or 
access to unbundled network elements at a point In the network shall be 
deemed technically feasible absent technical or operational concerns that 
prevent the fulfillment of a request by 8 telecommunications carrier for such 
interconnection, acceas, or methods. A determination of technical feulbllity 
does not Include consideration of economic. accounting, billing, spece, or 
site concerns, except that space and site concerns may be considered In 
circumstances where there 1s no posslblllty of expanding the space available. 
The fact that an incumbent LEC muat modify Ita facil~le:a or equipment to 
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respond to such request does not determine whether satisfying such request 
is technically feasible. An incumbent LEC that claims that it cannot aatlsfy 
such request becau~a of adverse networlt reliability impacts must prove to 
the state commlulon by clear and convincing evidence that such 
Interconnection, access. or methods would result In specific and significant 
adverse networ.k reliability Impacts. 

Telecommunlca~ona. The term "telecommunications" means the 
transmission, between or among poinu specified by the user. of Information 
ot.the user's choosing, without change !n the form or content of the 
information as &ent and received. 

Telecommunications carrier. A " telecommunications carrier" Is any provider 
of telecommunications services. except that such term does not Include 
aggregat ors of telecommunications services {aa def ined In section 226 of the 
Actl. A telecommunications carrier shall be treated as a common carrier 
under the Act only to the extent that it Is engaged In providing 
telecommunications services. exc.ept that the Commlsalon shall determine 
whether the provialon of fixed and mobile satellite service shall be treated as 
common carriage. This definition includes CMRS providers, lnterexchange 
carriers (IXCsl and, to the extent they are acting as telecommunications 
carriers, companies that provide both telecommunications and Information 
services. Private Mobile Radio Service providers are telecommunications 
carriers to the exmm they provide domestic or lmematlonal 
telecommunica"tions for a fee directly to the public. 

TelecommuniC8tlona equipment. The term "telecommunications equipment" 
means equipment, other than customer premises equipment, used by a 
carrier to provide telecommunications services. and Includes software 
Integral to such equipment (including upgrades). 

Telecommunlcutfona service. The term "telecommunications service" means 
the oHering of telecommunications for a fee directly to the public , or t o such 
classes of user3 as to be eHecwely available directly to the public, 
regardless of the facilities used. 

Telephone exchange 11rvlce. The term "telephone exchange aervrce • means 
(AI service within a telephone exchange, or within e connected system of 
telephone exchangea within the same exchange area operated t o furnrsh to 
subscribers intercommunicating service of the character ordinarily furniahad 
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by a single exchange, and which Is covered by the &xchange service charge, 
or IBI comparable service provided through a system of switches. 
transmission equipment, or other facilities (or combination thereofl by which 
a subscriber can originate and terminate a talecommunicatlons service. 

Telephone toll service. The term "telephone toll service" means telephone 
service between stations In different exchange areas for which there is made 
a separate charge not Included in contracts with subscribera for exchange 
service. 

VIrtual collocation. "VIrtual collocation" Is an offering by an lnetJmbent lEC 
that enables a requesting telecommunications carrier to: 

11 I designate or specify equipment to ba used for Interconnection or 
access to unbundled network elements to be located within or upon an 
incumbent LEC's premises. and dedicated to such telecommunications 
carrier's use; 

(21 uao such equipment to interconnect with an Incumbent LEC's 
network facilities for the transmission and routing of telephone exch&n:!& 
service, exchange ac:ceu service, or bath, or for acceu to an incumbent 
LEC's unbundled network elements for the provision of a 
telecommunications service; and 

(31 electronically monitor and control ita communications channels 
terminating in such equipment. 
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