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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition by AT&T WIRELESS
SERVICES OF FLORIDA, INC.

For Arbitration with GTE FLORIDA Docket No. 970287-TP
INCORPORATED pursuant to the Filed; April 1, 1997
Telecommunications Act of 1996

i

ARBITRATION BRIEF OF GTE FLORIDA INCORPORATED
IN RESPONSE TO AT&T WIRELESS SERVICES OF FLORIDA, INC.'S
PETITION FOR ARBITRATION

PURSUANT TO THE TELECOMMUNICATIONS ACT OF 1996

GTE Florida Incorporated ("GTE") respectfully submits this Arbitration Brief in
response to AT&T Wireless Services of Florida, Inc.'s ("AWS") Pelition, pursuant lo
Section 252(b)(3) of the Telecommunications Act of 1896 (the "Act”).
L INTRODUCTION

As a result of ongoing negotiations, GTE and AWS have resolved all the open
"unresolved” issues identified in AWS' Petition and have agreed upon the terms and
conditions of an interconnection agreement for Florida. See Letter from Thomas M.
Riordan (GTE counsel) to Gregory A. Kopta (AWS counsel) dated March 26, 1997
attached hereto as Exhibit A. All that is left to do is make the final ministerial drafting
changes to which the parties recently agreed, and wait for the AT&T/GTE arbitrated
agreement to become effective. Notwithstanding the fact that there should no longer be
any open issues for the Commission Lo arbitrate, GTE has been forced 1o file this response
because AWS refused to enter into a stipulation advising the Commission thal this
arbitration has been settied. AWS' purported reason for not wanting to execute such a

stipulation was that it wanted to have a signed interconnection agreement in hand before




it would deem this arbitration settled. AWS unreasonably insisted on this requirement
even though it would have an executed stipulation, signed by GTE and filed with this
Commission, that would have expressly set forth the terms of settiement based on the
soon-to-be-executed negotiated agreement.

AWS' intransigence is particularty offensive to good faith negotiations because GTE
expressly advised AWS that GTE would agree o certain pricing concessions during
negotiations only to mitigate its damages flowing from the application of arbitrated rates
available under 252(i). Those damages flow, in part, from incurring costs associated with
having to participate in arbitration proceedings. In light of these facts, AWS' alleged
reason for not agreeing to the stipulated settlement is patently unreasonable, and GTE
requests the Commission to order AWS to reimburse GTE for the costs GTE incurred to
prepare and file this Response, and any other materials, relaled to this arbitration
proceeding.’

While GTE believes there are no issues left to arbitrate, AWS' refusal to sign a
stipulation of settliement suggesls the arbitration may yet go forward. In which case, the
issues identified in AWS' Petition as "unresolved” would indeed be open between the
parties, and GTE would withdraw its settiement and fully arbitrate those issues. The

remainder of this brief addresses GTE's posilion on those issues.

' AWS' position has also caused the Commission to spend unnecessary time and
resources in this proceeding, and GTE would encourage the Commission to consider
ordering AWS to reimburse the Commission for the unnecessary expenditures.
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Il THE ECONOMIC ISSUES PRESENTED BY THE PARTIES IN THIS
ARBITRATION SHOULD BE RESOLVED IN FAVOR OF GTE.

Establishing adequate and lawful rates for transport and termination is the
paramount consideration in this arbitration. Properly set prices will open up the local
market to fair and effective competition, just as Congress intended. Improper pricing will,
on the other hand, prevent consumers from enjoying the benefits that efficient markets
produce. To avoid this outcome, the Commission must adopt GTE's rates for transport and
termination in order 1o compensate GTE for terminating AWS' mobile-to-land traffic. GTE's
rates are the only ones thal reflect all the actual costs — forward-looking, joint and
common, opportunity, historical, and stranded — GTE will incur to maintain its network and
ensure adequate phone service to all comers, while promoting rational competition. In
contrast, the prices AWS suggests - those established in Order No. PSC-97-0064-FOF-
TP (Jan. 17, 1997) -- are below GTE's actual costs.

Setting prices below GTE's actual costs would result in the deterioration of the

network, the destruction of GTE, and harm to the local consumer. As the United States

Court of Appeals for the Eighth Circuit recognized in its decision to stay the pricing
provisions in the FCC's order implementing the Act, In re Implementation of the Local

CC Docket No. 96-98, FCC 96-325 (released Aug. 8, 1996) (the "Order”), even the most
temporary implementation of inappropriately low rates would impose enormous, irreparable
and unlawlul losses on GTE. See lowa Utils. Bd, v. FCC, No. 96-3321 at 18 (Bth Cir., Oct.
15, 1996) ("Stay Order") (see Tab 2). It would also cause this Commission and the State




of Florida to take GTE's property in violation of the Fifth and Fourteenth Amendment of the
U. S. Constitution, as well as the Florida Constitution.? This Commission must not take
such action.

A.  GTE's Proposed Rates for Transport and Termination Provide Recovery

of all of GTE's Costs and Should Be Used to Compensate GTE for
Termination of Mobile-to-Land Traffic.

Under the Act, any compensation mechanism for transport and terminaiion of traffic
must “provide for the mutual and reciprocal recovery by each carrier of costs associated
with the transport and termination on each carrier's network facilities of calls that originate
on the network facilities of the other carrier.” 47 U.S.C. § 252(d)(2)(Ax(i). Importantly, the
cost determination must be made "on the basis of a reasonable approximation of the
additional costs of terminating such calls.” |d. § 252(d)(2)(A)ii).

GTE proposes to charge its interstate switched access rates, which have already
been approved by the FCC as appropriate rates for wholesale swilching elements. Under
the FCC's access charpge rules and order, those rates cover GTE's costs of performing the
transport and termination functions, including direct costs, a contribution of joint and
common costs and a reasonable profil.

As part of its cost studies, GTE will establish that its common costs are a substantial
percentage of GTE's total revenues in Florida. These common costs relate to services and
facilities that are essential io GTE's operations and enable GTE -- and those who will be
interconnecied with GTE — to enjoy significant economies of scale. The common costs are

found, for example, in the following expense calegories:

' See Takings Report submitted herewith under Tab 3.
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. Plant specific expenses, such as network support, general support, ans
general purpose computers,

. Plant non-specific expenses, such as network planning and engineering,

. General support assels, such as fumiture, office support equipment,
company communication equipment, and general purpose computers,

. Land and Buildings (other than central offices);
. Indirect labor expenses,
. Corporate expenses, and

. Taxes and fees, such as local franchise laxes, federal superfund 1axes, local
and state business license and occupation taxes.

These common costs are real costs that are actually incurred by GTE, and GTE is entitled
to recover a fair share of these costs from AWS.

Even if GTE were 0 receive its interstate access tariff rates for transport and
termination, GTE would still lose the opportunity to fully recover all of its actual network
costs. First, GTE will not have an opportunily to recover all of its forward-looking costs,
as it would with regulated rates absent compelitive entry. That means there will be
“stranded costs” — defined as revenues under regulation less revenues under competition
(on a present value basis). Second, GTE will not earn a fair rate of return on its historical
investments in the very network with which AWS now seeks interconnection. As will be
explained more fully in GTE's economic teslimony and report, a separate charge is
necessary to allow GTE to recover these costs. Without a full recovery of all of its forward-
looking and historical costs, GTE would be forced to fund the transition from regulation to
competition, and subsidize not only AWS, but all other Commercial Radio Mobile Sarvice




("CMRS") providers and other alternative local exchange camiers (ALECs) operaling in the
market. Sud! a situation would effect an unconstitutional taking cf GTE's property without
just compensation.

The fundamental legal reality the Commission must face in this proceeding is that
GTE is entitled to recover all its costs, including its stranded investment and all “subsidy
costs’ GTE incurs under the current regulatory regime. GTE's current prices established
in a monopoly environment prevents total recuperation of its actual costs when
economically efficient pricing principles are used to price network elements. Therefore,
these costs must be included in a non-bypassable surcharge that is applied to either
carriers or end users. If the Commission refuses (o take this action, then all of the costs
must be included in the rate set for transport and termination. In this manner, price signals
are sent to the market to encourage only competitors that are more efficient than GTE to
enter the markel. This is what competition is all about, and that is the result the
Telecommunications Act was intended to promote. This surcharge is compelled by the
Act® and both the federal and Florida constitutions.*

Moreover, implementation of prices that do not reflect GTE's actual costs would
guarantee an unconstitutional taking. A regulated entity such as GTE may not be forced
to provide services at below cost without just compensation. See Brooks-Scanion Co_ v,

' This approach is consistent with Section 254(f) of the Act thal requires every
telecommunications carrier to contribute on an equitable and nondiscriminatory basis to
universal service. The end-user charge, by definition, aliows for the recovery of subsidies
inherent in the existing rate structure. As such, these subsidies are an element of actual
costs for which GTE must be compensated.

* See the Takings Report submitted herewith under Tab 3.
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Railway Comm'n of Louisiana, 251 U.S. 396, 389 (1920). This rule applies even if the
regulated entity is forced to prcvide below cost services only temporarily. For, as the
United States Court of Appeals for the Eighth Circuit recognized when it stayed the proxy
rates established in the FCC's Order, the incumbent LECs will be unable to recover the
economic losses that will result from even the temporary imposition of below cost prices.
Stay Order at 18.

In addition to the legal requirement that all of GTE's costs be covered, there is a
public policy reason for approving these rates. Interstate switched access rales are rates
that represent GTE's current wholesale offering to interexchange carriers ("IXCs"). GTE
has no desire to continually introduce new rate levels that vary by the class of wholesale
customer. if GTE were required to introduce new rates for these wholesale functions, then
CMRS providers and ALECs would be unfairly provided arbitrage opportunities,

B. The Rates for Transport and Termination Established in Order No. PSC-
97-0064-FOF-TP Are Inadequate, Unlawful and Confiscatory.

AWS states that it would be willing to accept as compensation for itself and GTE
the rates established for transport and termination determined in Commission Order No.
PSC-97-0064-FOF-TP. GTE objects to the use of those rales because they are
inadequate, unlawful and confiscatory for all the reasons discussed above. The
methodology and reasoning used by the Commission to arrive at those rates was violative
of the Act, the Fifth and Fourteenth Amendments of the United Stales Conslitution, and the
Florida Constitution, and was the result of arbitrary and capricious decision making. The

rates do nol permit GTE to recover all of its joint and common costs, opportunity costs, or




stranded costs, including its stranded historical costs — those prudently-made,
Commission-approved, but unrecovered investments GTE made in its actual network while
it operated under an exclusive franchise model of regulation. Nor coes it allow recovery
of existing subsidies required to support GTE's universal service and carrier of last resort

Moreover, the Commission failed to establish an end-user surcharge which it must
do if it is going to set the rates for interconnection on a forward-looking basis so as to
exclude the recovery of stranded historical costs and existing subsidies. The Commission
refused to even acknowledge GTE's request for this surcharge in its discussion of the
pricing issues in the Order. GTE must be afforded the opportunity to recover and earn a
fair rate of retum on its stranded costs, including those investments for which GTE cannot
obtain recovery through its rates for transport and termination.

Finally, even if the Commission had correctly determined these rates were proper
rates for GTE—which it did not do—these rates would purportedly be based on GTE's costs
and should not be used symmetrically to calculate compensation GTE would owe AWS for
terminating land-to-mobile traffic. As discussed below, any transport and lermination rates
determined to be correct for GTE, must not be applied as proxies for AWS' rates for
transport and termination.

C. The Commission Should Not Impose Symmetrical Pricing.

The Acl provides that the pricing of transport and termination reflect a cost
determination made “on the basis of a reasonable approximation of the additional costs
of terminating such calls" on the network of a particular carrier. See 47 US.C. §
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252(d)(2)(A)ii). Thus, AWS is entitled to receive compensation for transport and
termination based on its own actual, additional costs, not GTE's cosis.

The preceding sections of this brief relate entirely to GTE's costs and, by
implication, the rates GTE should charge AWS for transport and termination of AWS'
mobile-to-land traffic. With regard to the rates AWS should charge GTE for transport and
termination of GTE's land-to-mobils traffic, GTE does not agree to symmelrical rates.
Symmetrical rates are not presumed by the Act — the Act only requires that carriers
establish "reciprocal compensation arrangements,” not that those arrangements be
necessarily symmetrical. |d. § 251(b)(5). Furthermore, the FCC's Order providing a
presumption of symmetrical prices is not yet effective,® and in any event is beyond the
authority of the FCC to order for intraslate elements and services. Accordingly, the
Commission is not required to impose symmetrical rates and, instead, should require AWS
to propose and juslify its own cost-based rates based on subslantial and competent
evidence that complies with the requirements of the Act and this Commission's orders.

Even if the FCC's presumplion of symmetrical pricing were applicable to this
proceeding, the Commission should still reject symmetrical pricing because GTE's prices
are nol a suitable proxy for AWS' prices. GTE believes that AWS' cost for terminating

GTE's calls will be less than GTE's cosls for terminating calls. The transport and

 On September 27, 1996 the United States Court of Appeals for the Eighth Circuit
stayed certain provisions related to pricing of the FCC Order. See lowa Utils. Bd v. FCC,
No. 86-3321 (8th Cir. Sept. 27, 1996) (see Tab 2). Those provisions have yet to bacome
effective. On November 1, 1996, the Appeals Court partially lifted ils stay that affected
Commercial Radio Service Providers like AWS. However, this part of the Order was not
affected by the partial lift of the stay,




tarmination of traffic provided by GTE's network of switches and tandems is mechanically
and functionally different from that provided by AWS' switches, thereby undercutting a
presumption of symmetrical pricing. If the Commission orders symmetri~al pricing, AWS
will receive a subsidy from GTE because AWS will be receiving far more than the cost it
incurs to complete a call. Thus, symmetrical pricing would not really allow for the mutual
or reciprocal recovery of costs by GTE and AWS, nor does it comply with the mandate of
the Act that rates for the transport and termination be based on a reasonable
approximation of the additional costs incurred by a particular carrier of terminating calls
on that carrier's network.

Accordingly, the Commission should adhere to the letter and intent of the Act and
allow the parties to recover their respective true costs of ransport and termination. GTE
believes that cost evidence foi AWS will, most likely, require a departure from symmalrical
pricing. If however, the Commission decides symmetrical pricing is justified, GTE should
be allowed o true-up its costs in the event that FCC's presumption of symmetrical pricing
is eventually overtumed.

D. Interim Compensation Is Due AWS From November 1, 1996.

This is another issue GTE thought was resolved. GTE believes that AWS has
accepted GTE's position that interim compensation should be due only from November 1,
1996. While GTE believes this issue has been resolved, it will explain its position
nonetheless.

As a threshold matter, the parties agree that under 47 CF.R. § 51.717 AWS is
entitled to interim compensation under existing interconnection agreements with GTE until
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a new interconnection agreement is approved by this Commission. AWS claims it is due
interim compensation from September 30, 1996, presumably because that was the date
upon which AWS requested renegotiation of its existing agreemeriis. GTE claims that
AWS cannot get interim compensation back dated beyond November 1, 1996 because
section 51.717 of the FCC Order had not become effective until the Eighth Circuit Court
of Appeals partially lifted its stay on November 1, 1996, which included section 51.717.
Paragraph 1094 of the FCC Order, which is implemented by section 51. 717, expressly
states that this interim compensation provision does not become operative until the
“sffective date of the rule.” Section 57.717 did not become effective until the United States
Court of Appeals for the Eighth Circuit partially lifted its stay on November 1, 1996, and
hence, AWS is only entitied interim compensation from that date.

¢ Section 51.717 provides, in ils entirety:

(a) Any CMRS provider that operates under an arrangement with an incumbent
LEC that was established before August 8, 1986 and that provides for non-
reciprocal compensation for transport and termination of local telecommunications
traffic is entitied to renegotiate these arrangements with no termination liability or
other contract penalties.

(b)  From the date that any CMRS provider makes a request under paragraph (a)
until a new agreement has been either arbitrated or negoliated and has been
approved by a state commission, the CMRS provider shall be entitied to assess
upon the incumbent LEC the same rates for the transport and termination of local
telecommunications traffic that the incumbent LEC assess upon the CMRS provider

pursuant to the pre-existing arrangement.
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. CONCLUSION

While GTE believes that all the disputed issues idenlified in AWS' Petition for
arbitration have been resolved, GTE respectfully requests the Commission adopt GTE's
proposals and direct the parties to complete their negotiations in accordance with the
arbitrator's ruling on the open issues in the event that the arbitration proceeds to hearing
If, as GTE believes, the parties have indeed already settled this arbitration and that the
filing of this response was unnecessary and resulted from AWS unreasonable refusal to
notify the Commission of the settlement of this arbitration, then GTE requests that the
Commission issue an order awarding GTE the costs of having to prepare any material
related to responding to AWS' Petition for arbitration,

Respectfully submitted on April 1, 1997.

By: W'\ s
Anthony Gillniqq’) 2
Kimberly Caswe
Post Office Box 110, FLTCO0007

Tampa, Florida 33601
Telephone: 813-483-2615

Attorneys for GTE Florida incorporated
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(213) 669-7707

Yia Paceimile and U.5, Mpil

Mr. Gregory J. Kopta
Davis Hriéﬁ& Tremaine LLP
2600 Century Square

1501 Fourth Avenue
Seattle, Washington 98101

Ms. Jill R. Mouns

Director, External Affairs
ATET Wireless Services, Inc.
5000 Carillon Point
Kirkland, Washington 96101

Re: mmlﬂﬂi-ﬁlm.:u._lnwm,

Dear Mr. Xopta and Ms. Mounsey:

CTE and AT&T Wireless Services ("AWS") have been

engaged in lengthy negotiations for geveral moenths, and have

' nearly agreed on a final form of an agreement. The rate for end
office ewitching is virtually che only major issue still in
dispute between the parties in Florida, Oregon and Washington.
This letter ig in Tesponse to AWS proposal for resolution of this
dispute. 1In Plorida and Oregon, AWS ig seeking a 252(4) adoption
©of the rate for end office switching as ordered in the AT&T/GTE
arbitrations in the -Egrnprintn Wtates. In Washington, AWS ig
seeking an agreement that begins using n $.012 initial rate for
end office switching unpil a generally available rate i§ ordered
by the commission &5 a result of the generic cest Proceedingc
furrently being coenducted, subject to a true-up back to the
effective date of the Washington agreement .
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Thomas M. Riordan
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' Before BOWMAN, WOLLMAN, and HANSEN, Circuit Judges.

HANSEN, Circuit Judge.

These cases have been consolidated in this circuit by the
September 11, 1996 order of the Judicial Panel on Multidistrict
Litigation, Docket No. RTC-31, pursuant to Rule 24 of the Rulss of

- See
28 U.5.C. § 2112(a)(3) (1994). Numerous petiticners have moved
this court for a stay pending Jjudicial raview of the Federal
Communications Commission’s First Raport and Order.! The FeC
promulgated tha rules and regqulations in its First Report and Order
pursuant to its reading or its statutory duty to implement tha
local competition provisions of the Telecommunications Act of 1996
(the Act).? This court granted a temporary stay on September 27,
1996, pending oral argument. After hearing oral argument on
Octobar 3, 1996, from representatives of the concerned parties, wve
have decided to stay the operation and effect of only the pricing

'rirst Report and Order, Implementation of the lLocal

Lo

Docket No. 96-98 (Aug. 8, 1996) (hersinafter First Raport and
er].

Melecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat.
56 (to be codified as amended in scattered sections of 47 U.S5.C.).




provisions’ and the "pick and choose" rule’ contained in tha Fcc’s
First Report and Order pending our final determination of the
issues raised by the pending petitions for reviewv.

I.

In tha Telecommunications Act of 1996, Congress cnacted a plan
to alter the monopolistic structure of local telephone service
markets with an injection of competition. The Act effectively
.opens up local markets by imposing several nev cbligations on tha
existing providers of local tslephone service in thosa marksts.
The Act refers to the current local providers as "incumbant local
exchange carriers” ({ncumbant LECs). 5Sgg 47 U.S5.C.A. §§ 251(c),
(b), 252(3j) (West Supp. May 1996). Among other duties, the Act
requires incumbent LECs (1) to allov other talecommunication
carriers (such as cable telavision companies and current long-—
distance providars) to interconnect with the incumbent LEC’'s
existing local netvork to provids competing local telephona sarvice
(interconnection); (2) to provida other telecommunication carriers
access to alamants of the incumbent LEC’s local network on an
unbundled basis (unbundled access); and (3) to ssll to other
talecoammunication carriers, at wholesale rates, any
telecomzunications service that the incumbant LEC provides to its
retail customers (resale). Id. § 251(c).

Te accomplish these directives, ths Act places a duty on
incumbent LECs to privately negotiate, in good faith, comprehensive

The pricing provisions refer to First Report and Order,
Appendix B-Final Rules §§ 51.501-51.515 (inclusive), 51.601-51.611
( usive), 51.701-51.717 (inclusive) and to the default
rl.ni:.::r lina ports uged in the deliv of basic rasidential and
bus exchanga services establi in the FCC’s Order on
Reconsidaration, dated Septembar 27, 1996.

“The "pick and choose”™ rule refers to First Report and Order,
Appandix B-Final Rules § 51.809.




idgreemants with othar telecommunication carriers seeking to enter
the local market. Sge id, 5§ 251(c) (1), 252(a). If tha incumbent
LEC and the carrier seeking entry ars unable to reach a negotiated
agreement, eithar party may petition the respective stata utility
commission to conduct a compulsory arbitration of the open and
disputed issues and arrive at an arbitrated agresmant. fgq id.
§ 252(b). T™he final agreement, whether arrived at through
negotiation or arbitration, must be approved by ths estate
commission. JId, § 252(e)(1). Cartain portions of the Act also
. ¥aquire the PCC to participate in the Act’s isplementation. gge,
fd., dd. S8 2%51(b)(2), (A)(1), (e), 252(e)(S). Tha FCC’s
requlations pertaining to the Act form the heart of the
controversies at bar.

On August 8, 1996, the FCC released its First Report and Ordexr
in which it published its comments and rules regarding the local
competition provisions of ths Act. The petiticners in this
consolidated procesding, consisting, at the moment, primarily of
incunbent LECs and state utility commissions, argua that tha rFcc
exceeded its authority in premulgating these rules. While ssveral
of the petitioners object to the PCC’s regulations in their
entirety, others specifically challeange the FCC’s rules regarding
th.primthtmmumhmt:ﬂuym-mmmw

for interconnection, unbundled access to network slemants, and
resale of itm services.

Despita tha different approaches, it is clear that all of ths
petitioners object principally to the FCC’s pricing rules. Ona
such rule is a mandate from the FCC that state commissions employ
the "total element long-run incremental cost® (TELRIC) mathod to
calculate thes costs that an incumbent LEC incurs in making its
facilities available to competitors. gSas First Report and Orcar,
Appendix B-~Final Rules §§ 51.503, 51.505. After applying ths
TELRIC method and arriving at a cost figure, the state commissions,
acting as arbitrators, wust then determine ths price that an
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incumbent LEC may charge its competitors, based on the TELRIC
driven cost figure. Sse id.

Many of the incumbent LECs object to the TELRIC method for two
reasons. First, it does not considar their *"historical" or
"embedded”™ costs (costs that an incumbent incurred in the past) in
calculating the cost figure to be used to determine tha rates. Ssa
dd. § 51.505(4) (1). Second, it requires that an incumbent LPC‘s
cost be measured as if the incumbent vere using the mest efficient
. talecommunications technology currently available, regardless of
the technolegy presently employed by tha incumbent and to be used
by the competitor. See id. § 51.505(b)(1). The incumbent LECS
argue that the TELRIC method underestimates their costs and results
in prices that are too low. The incumbent LECs maintain that thesa
low prices would effectively raquirs them to subsidize their

competitors and thereby threaten the viability of the LECS’ own
businessas.

For similar reasons, the patitionsrs also object to tha FCC's
proxy rates, which are to be used by the stata commissions if they
elect not to employ the TELRIC maethod to set prices. Saa 14,
§8§ 51.503(b) (2), S51.513, 51.705(e) (2), 51.707. The incumbent LECS
argque that these proxy rates do not accurately reflect their costs
and aras artificially low. In addition to the rules regarding
TELRIC and the proxy rates, the petitioners cbject to sevaral other

FCC regulations that pertain to the pricing of intrastate telephone
servics.’

‘The state utilities commissions take issue with tha
"deaveraging® rule requiring them to establish different rates in
At least three different gesographic arsas within each state. Sas
dd. § 51.507(f). Many of tha incumbent LECs alsc challange the
FCC’'e wvholesale rate rules, asserting that the PCC’s mandated
mathod for calculating these rates, as well am its intarims
wvholesale rates, result in rates that are alsoc too lov and threaten
the incumbent LECs’ viability. gee id. §§ 51.607, 51.609, 51.611.
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Ecma of the petiticners also seek to stay the FCC's so-called
"pPick and chooge"® rule, id, § 51.809, with vhich the FCC purports
to implement § 252(1) of the Act. Section 252(1) requires an LEC
to make available any interconnection, service, or netwerk elanant
contained in an approved agreement to which it is a party to any
othar telecommunications carrier upaon ths sase "terms and
conditions® as those provided in the agresment. Here again, price
bacomes a key issue. When the FCC prosulgated its rule, it
expanded the statutory language of § 252(1) to ineclude "catas,
 terms, and conditions." Id, § 51.809 (emphasis added) . The
petitioners’ objection is that the rule would permit the carriars
sseking entry into a local market to "pick and chooss® thae lovast-
Priced individual elements and servicas they need from among all of
the prior approved agresements between that LEC and othar carriers,
taking cne element and its price from ons agreement and anothar
element and its price from a different approved agreemant.
Moreover, if an LEC and Carrier A, for example, reach an approved
agreement, and then the LEC and a subsequent entrant, Carrier B,
agree in their agreement to a lower price for one of the elemants
or services provided for in the LEC’s agreement with carrier A,
Carrier A will be able to demand that its agrasmant ba modified to
raflect tha lower cost nagotiatad in the agreamant with Carrier B.
Consequently, the petitioners assert that the congressional
preference for negotiated agreemants would be underminsd bacause an
agreement vould never be finally binding, and the whole mathoedology

for negotiated and arbitrated agreements would ba thareby
destabilized.

II.

We consider the following four factors in determining whether
a stay is warranted: (1) tha likelihood that a party saaking the
stay will prevail on the merits of the appeal; (2) the likelihood
that the moving party wvill be irreparably harmed absent a stay; (3)
the prospect that others will ba harmed if the court grants the
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stay; and (4) the public interest in granting tha stay. See
Arkansas Peace Ctr, v. Dep‘t of Pollution Control, 992 P.24 145,
147 (8th cCir. 1993), gcert. denied, 114 S. Ct. 1397 (199%4);
Misconsin Gas Co. v, FP.E.R.C., 758 F.2d4 669, 673=74 (D.C. Cir.
1985), cart. denied, 476 U.S. 1114 (1986). Applying these factors
to ths casa at hand leads us to concluda that a stay pending final

reviev of the FPCC’s pricing and "pick and choose® rules is
Justified.

A.

In evaluating the likelihood of tha petitioners’ saccess on
appeal, we notes that the petitioners "need not establish an
absolute cartainty of success." Pgpulation Inst. v, McPherson, 797
F.2d 1062, 1078 (D.C. Cir. 1986). Instead, as the actual terms of
the tast indicate, the petitioners must show that thay are "likely"
to succeed on the merits. Here, the patitiocners allege primarily
that the FCC exceeded its jurisdiction by imposing naticnal pricing
rules for vhat is essentially local service. They argue that the
text and the structure of the Act give tha States, not tha FCC,
authority over tha pricing of intrastate talephons service. Aftar
evaluating the contentions of all of the interested parties, we
believe that tha petitioners present a strong argument that is
sufficient to satisfy tha first prong.

Historically, the state commissions have determined the rates
for intrastate communications services. Sge Communications Act of
1934, § 2(b), 47 U.S.C. § 152(b) (1994). Subsection 252(d), which
indicates that state commissions have tha authority to detarmins
*Just and reasonable rates® necessary to implement the local
competition provisions of the Act, appears consistent with that
past practice. This subsection, entitled "Pricing standards,”
mzkes no mention of FCC rules on pricing. Moreovar, subsaction
252(c) (2) directs state commissions to "establish any ratas for
interconnection, services, or network elemants according ¢to
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subsection (d) of this section.” Again, no reference is made to
FCC regulations regarding rates. By contrast, vhare Congress
intended for the state commissions to follow FCC rules in
arbitrations, it expressly said so. In subsection 252(c) (1), the
Act requires state commissions to ensure that their resoluticns of
arbitrated disputas comply with both section 251 and with the
regulations that the FCC is specifically authorized to issuas under
section 251. But nowhera in section 251 is the FCC specifically
authorized to issue rules on pricing. The sections of the Act that
directly authorizs ths state commissions to astablish prices are
deveid of any command requiring the stats commissions to comply
vith FCC pricing rules (or, for that matter, authorizing the PCC to
issue any pricing rules). This absenca indicates a likelihood that
Congress intended to grant the state commissions the authority over
pricing of local telephone servica, either by approving or
disapproving tha agreements nagotiated by the parties, or, vhan the

parties cannot agree, through compulsory arbitration, tharsby
presarving what historically has been ths Statas’ role.

We are mindful of the FCC's contrary interpretation of tha
Act. Tha FCC asserts that subsection 251(d4) (1), wvhen read together
vith subsection 252(c) (1), authorizes the FCC to establish rules
regarding pricing. Subsection 251(d) (1) directs tha Fcc to
complete the promulgation of regulations pursuant to its dutiess
under section 251 by August 8, 1996. The PCC also urges us to read
the general provisions of subsection 251(c) together with
subsection 252(d) (the pricing standards) and conclude that these

portions of tha Act supply the PCC with the power to issua pricing
rules.

Wa recognize that courts must give daference to an agency’s
reasonable interpretation of an unclear statute. Sas Chavron
LS.A.. Inc. v, Natural Resources Defenss Coungil, 467 U.S. 837,
843~-45 (1984). In this case, howvever, we believe that the
petitioners have a batter than even chance of convincing the court
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that the FCC’s pricing rules conflict with the plain mesaning of the
Act, in which case the court would not be bound by Chevron
daference and would be entitled to overturn tha agency’s
interpretation. Sge id. at 842 ("If the intent of Congress is
clear, that is the end of the matter, for the court, as well as the
agency, must give effect to the unambiguously exprassec intent of
Congress.®); id, at A44 (indicating that courts should not give
controlling weight to regulations that ars contrary to tha
statute). In this, our first loock at tha issus, ve are skeptical

- that the FCC’s roundabout construction of tha statute could

override what, at first blush, appears to be a4 rather clear and
direct indication in subseactions 252(c)(2) and 252(d) that tha
state commissions should establish prices.

Moreover, wa have serious doubts that the FCC’s interpretation
of the Act constitutes the straightforward or unambiguous grant of
intrastate pricing authority to the PCC sufficient to qualify as an
exception to the provisions of subsection 2(b) of tha
Communications Act of 1934, 47 U.S5.C. § 152(b) (1994). Saa
Lovisiana Pub, Serv. Comm’n v. PCC, 476 U.S. 155, 177 (1986).
Subsection 2(b) provides that "nothing in this Chapter shall ba
construed to apply or to give the [FCC] jurisafction with raspect
to . . . charges, classifications, practices, servicas, facilities,
or regulations for or in connection with intrastats communications
service.® 47 U.S.C. § 152(b) (1994). In Louisiana, ths Supreme
Court determined that in order to overcome subsection 2(b)’s limits
on ths FCC’s jurisdiction with respect to intrastate communications
service, Congress zust "unambiguously” or “"straightforwardly*
either =modify subsection 2(b) or grant the FcC additional
authority. 476 U.S. at 377. We acknowledge that portions of thes
Telecozmunications Act of 1996 expressly grant the FCC authority
over scms aspects of intrastate telephons sarvice. Sa8g. €.0., 47
U.5.C.A. § 251(a) (West Supp. May 1996) (FCC authority regarding
mmbering administration). We have been unable, however, to find
such an express grant of authority to the FCC over the pricing of
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intrastate telephons service, nor does thers appear to be a
modification of subsection 2(b).' The combination of these
omissions indicates a sufficient likelihood that tha petiticners
will succeed on the merits of their appeal. We, of course, resain
open to being persuadad that the FCC’s read is ths correct one when
full briefing and argumant on the merits have bean concluded.

Because ve believe that the petitionsrs have demonstrated that
they will likely succeed on the merits of their appeals based on
- their argument that, under the Act, the FCC is without jurisdiction
to establish pricing regulations regarding intrastate talephcna
service, ve think that it is unnecessary at this tima to address
the remaining thecries which tha petitioners use to challcnga the
legality of the PCC’s pricing rules.

With respect to the 1likelihood of irreparable harm, the
petitioners initially assert that their interest in productive
ongoing negotiations and arbitrations regarding the implementation
of the Act wvill be irreparably harmed if tha FCC's pricing
requlations are not stayed. They argue that the competitors
seeking entry into tha local phone markets will refuse even to
consider prices that are higher than the FCC’s proxy ratas and vill
eimply hold out for the proxy rates that ths Statas will feal
obligated to impose in their arbitrations. In this =manner, tha
Proxy rates effectively establish a price ceiling, an observaticn
recognized by tha FCC itself, which inevitably confines and
- rastricts tha give and take charactaristic of freas negotiations and
arbitrations. Tha state commissions spacifically argue that tha
Fcc’s pricing requlations effectively undermine their authority,

- arm e

‘In fact, we are told that a provision wvhich specifically
modified subsection 2(b) was expressly rejectad by Congress before

the bill was passed. Sge S. 652, 104th Cong,, 1st Sess. § 101(c)
(1995).
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and if not stayed, the rules will disrupt the pradictability and
continuity of the existing regulatory system. The state
comnissions explain that the FCC pricing rules essentially handcuff
their discretion in determining the Just and reasonabla rates in
arbitrations required under subsection 252(d)(1).

In order to damonstrats irreparable harm, 4 party must show
mtmmummmwtmnmmmtm
iz a clear and present nsed for equitable relief. Sas Packard
-Elavator v, I.C.C,, 782 r.2d 112, 115 (8th Cir. 1986), gmrt,
denied, 484 U.S. 828 (1987) (quoting Wisconsin Gas, 788 r:24 at
€71-74). The FCC assarts that tha petitioners’ allegations of
irreparable harm are merely speculative and that thers is. no
certainty that its proxy rates will ever be applisd to. tha
petitioners. We are persuaded, however, by the petitioners’
evidence that the negotiations preferred by the Congress are
urudyhrmmdmmtnmmitun' desire to hold out
for the FCC’s proxy rates. Morsovar, given the tisme constraints
under the Act, scme state commissions have already felt obliged to
impose the proxy rates in their arbitrations. These experiences
indicate that the Fec's Pricing rules will derail current efforts
to nagotiate and arbitrate agresments under the Act, and ths "pick
mm-*mmmuummwmm
that are actually negotiated or arbitrated. The inability of tha
incumbant LECS and the stats commissions to effectively negotiats
and arbitrate agreements fras from the influence of the FCC’s
pricing rules, including the "pick and choose® rule, will
irreparably injure the interests of the petitioners. If the FCC's
rules ara later struck down, it will be extrenaly difficult for ths
parties to abandon the influence of thair previocus agreemants that
were based on the national pricing rules and to recreats thas
atmosphers of fres negotiations that would have existed in-tha
absance of the FCC’'s dictated prasumptive prices. Without a stay,
the opportunity for effective private negotistions will be
irretrievably lost. we initially beliave that this result would be
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contrary to Congress’s intent that thesa matters be resolved
through negotiation and/or arbitration.

The petitioners also argue that the FCC’s pricing rules will
forca the incumbent LECs to offer their sarvices to reguesting
carriers at prices that are belov actual costs, causing the
incumbent LECs to incur irreparable losses in customers, goodwill,
and revenuas. The FCC contands that its pricing rules, in
_ particular its proxy rates, are marsly an option for the parties
and the state commissions to consider, and consequently the
petitioners cannot make a showing that thes harm is certain and
imninent, as required in Packard Elevator, 782 F.2d aL 115. As ve
axplained above, “mmﬂ.ﬂ.tﬁlﬁ. absant a stay, tha proxy
rates would frequently be imposed by tha state commissions and
wvould result in many incumbent LECs suffering economic losses
beyond those inherent in the transition from a monopolistic market
to a competitive one. We are mindful of tha precedents that
declare that "economic loss does not, in and of itself, constitute
. irreparable harm,* Hisconsin Gam, 758 F.24 at 674, and that
"revenues and customars lost to competition which can be regained
through competition are not irreparable." gCantral & §. Motor
Exeight Taxiff Ass’n v, United States, 757 F.2d 301, 309 (D.C. Cir,
1985), gcaxt, denied, 474 U.S. 1019 (19885). Both of these
propositions, however, rest on the assumption that the economic
losses are recoverable. The threat of unrecoverable econcmic loss,
hovever, does qualify as irreparable harm. See Baker Elec, Coop..,
inc, v, chaske, 28 P.34 1466, 1473 (8th cir. 1994); Airlines
Beporting Co. v, Barry, 825 F.24 1220, 1227 (8th Cir. 1987). In
this case, the incumbent LECs would not be able to bring a lawsuit
to recover their undua econcmic losses if tha FCC’s rules are
evantually overturned, and ve believe that ths incumbent LECs would
ba unable to fully recover such losses nerely through thair
participation in the market. Moreover, the petitioners’ potantial
loss of consumear goodwill qualifies as Airreparable harm. fas
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Multi-Channel TV cable Co., v, charlottesville Ouality csbls
Operating €o., 22 F.34 546, 552 (4th Cir. 1994) (holding that the
Possibility of permanent loss of customers to a compatitor or the
loss of goodwill satisfies the irreparable injury prong). PFor the
foregoing reasons, we balieve that the petitioners have adequately
demonstrated that they will be irreparably harmed if a stay of the
FCC’s pricing rules is not granted.

c.

In assessing vhether others vill be harmed if the court grants
ths stay, ve acknowledga that our dscision, either way, will
unavoidably adversely affect the interests of either the incumbent
LECs or their potential competitors. If wa decida to grant the
stay, ve recognize that the companies seeking entry into the local
telephone narkets will have to negotiate and arbitrats their
agreamants without the added leverage of the FCC’s pricing rules,
and assuming that tha FCC’s rules wvers later upheld, they wvould
likely renegotiate the terms of their agresments. The
inconvenience of this scenario, however, is cutweighed by the harm
and difficulties of its alternative, discussed in the previous
section. In other words, we think that it would be easier for the
parties to conform any variations in their agreesants to the
uniform requiremants of the FCC’s rules if the rules ware later
upheld than it would be for ths parties to rework agresmants
adopted under the FCC’s rules if the rules were later struck down.
Consequently, we conclude that any harm that othar parties =may
endure as a consequence of imposing a stay is outweighed by tha

irreparable injury that the petitioners would sustain absent a
stay.

D.

The FCC argues that a stay would not promote the public
interest because it would not maintain the status quo and it wvould
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block the road to competition in local telephons sarvice markets.
We reject both contentions. Before the FCC published its
regqulations pursuant to the Act, saveral incumbent LECs, potential
compeatitors, and state utility commissions were all working
togethar to implement the local competition provisions of tha Ast.
The Act’s systam of private negotiation backed by stata-run
arbitration wvas operating without the input from the PCC. A stay
vould preserve the continuity and stability of this reagulatory
systam -— a system that has initially proved to ba successful. Ths
FCC asserts that without {ts pricing regulations in effect, the
incumbant LECs will be able to exsrt their superior bargaining
pover ovar thair potential competitors and impose unreaasonable
rates for their services. This argument igmores the empirical
succass that private parties and the state commissions have had in
implementing the local competition provisions of the Act.” It-also
denigrates the proven ability of the state commissions to prevent
incumbent LECs from charging excassive rates for their servicess.
The Act requires rates to be just and reasonable and it authorigzes
stata commissions to enforce these requirements. Presently, wve
have no reason to doubt the ability of tha state commissions to
fulfill their duty to promotes competition in the local telephone
service markets and thur conclude that the public interest weighs
in favor of granting a stay.

IIT.

Having concluded that the petitioners satisfy the four

"We note that some states, Connecticut, Plorida, and Iowa in
particular, have already established rates based on local
conditions and are already involved in opening up their local
markets to competition under both the federal Act and state
statutes vhich foreshadoved the naw federal law. Morsovar, thas
FCC-imposed rate for Iowa is substantially higher than the state-
set rate vhich wvas basad on the full record from a contestad case
proceeding, while in Florida, the PCC proxy rate is substantially
lover than tha state-set ratas.
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requiraments for granting a stay, we grant ths petitioners’ motion
to stay the FCC's pricing rules and the "pick and choose” rule

contained in its First Report and Order’ pending a final decision
on tha merits.

Upon the filing of this order, the stay imposed by our order
of September 27, 1996, is dissolved, and is replaced by tha stay
imposed by the terms of this order.

e Mk T G

CLERK, U. 5. COURT OF APPEALS, EICHTH CIRCUIT.

"The stay pertains only to §§ 51.501-51.515 (inclusive),
51.601~-51.611 (inclusive), 51.701-51.717 (inclusive), § 51.809, and
the ranga for lins ports used in the delivery of basic

resi tial and business exchange services established in thas FCC’a
Order on Reconsideration, dated Septembar 27, 1996.
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TAKINGS REPORT
Introduction

In determining the appropriate prices for transport and termination, the sale of
unbundled elements or the resale of services by GTE Florida Incorporated ("GTE") the
Florida Public Service Commission (the "Commission”) must interpret the federal
Telecommunications Act of 1996 (the "Act” or "1996 Act”) to provide for the recovery of
at least all of GTE's historic and forward-looking costs of unbundled elements or resold
services plus a reasonable profit. As we demonsirate below, if the Act were interpreted
to require GTE to sell unbundled elements or resell services at prices that do not cover
all of GTE's costs associated with those elements or services, then the Act would effect
a taking of GTE's property without just compensation, in violation of the Fifth and
Fourteenth Amendments of the U.S. Constitution, as well as Article 10, Section 6 and
Article 1, Section 9 of the Florida Constitution.

Under familiar principles of statutory construction, such an interpretation must be
avoided because the Commission must read the Act to avoid serious constitutional
questions. See, e.q, Rust v, Sullivan, 500 U.S. 173, 190-81 (1991), Ashwander v,
Tennessee Vallev Authority, 297 U.S. 288, 347 (1936) (Brandeis, J., concurring).
Indeed, in the specific context of takings, the Supreme Court has admonished that if an
"identifiable class of cases [exists] in which application of a statute will necessarily
constitute a taking," then concerns for avoiding uncompensated takings properly
require a narrowing construction of the statute. United Stales v, Riverside Bayview
Homes, Inc,, 474 U.S. 121, 128 n.5 (1985),

As we demonstrate below, under gither a regulatory takings or physical

occupation analysis, the Act would effect an unconstitutional taking if it were interpreted




to require GTE to sell its elements or services below their true costs to AWS or 1o any
competitive local exchange carrier ("CLEC"). Thus, to avoid constitutional infirmity, the
Commission must read the Act to require prices that cover all of GTE's costs plus a
reasonable profit. In the specific context of this arbitration, that principle requires at
least two things:

First, at a minimum, the prices set for services must cover gt |east the following
five elements, which comprise GTE's true forward-looking costs:

(I) Incremental Costs. The prices set must cover GTE's total
element long-run incremental cost of providing that service ("TELRIC"). Moreover, the
principle that all of GTE's true costs must be recovered requires that TELRIC be
calculated based on GTE's actual network architecture, not on some hypothetical, more
efficient network that could now be constructed.

(i) Joint And Commeon Costs. The principle that GTE must be
allowed to recover all its costs further requires that prices be set to allow GTE to
recover all of its forward-looking joint and common costs, not just a portion of those
costs. Any pricing rule that denies GTE recovery for all its ioint and common costs, or
provides for the recovery of only a portion of those costs, necessarily requires GTE to
sell below its true costs and thereby would effect an uncompensated and
unconstitutional taking.

(i) Cost of Subsidies. To the extent that the current prices of
services contain a subsidy, or "contribution” towards either the cost of the provision of a
service that Florida requires GTE lo provide at regulated prices that are below cost or

the cost incurred as a result of incumbent burdens that GTE continues to bear after the

2




advent of competition, then GTE must recover its costs unless and until Florida allows

GTE to rebalance its rates or eliminates the mandated subsidy.

(iv)  Costs of Unbundling or Resale. Any price set under the Act must
include any additional costs incurred to accomplish unbundling or resale.
(v) No Overstated Avoided Costs. With respect to resold services,
GTE cannot be required to resell services below their true costs (considering all other
elements listed here) or with a discount that exceeds GTE's truly avoided costs.
Second, even if the Commission were to allow GTE a recovery of its forward-
looking incremental costs plus a reasonable profit, GTE still must be allowed to recover
any portion of its historical costs not yet recovered and to earn a fair rate of return on
that investment. Accordingly, the Commission must provide for some mechanism —
such as an end-user charge or surcharge -- by which GTE recovers the difference
between the reasonabls return that it was promised on its historical, embedded costs
and what it will now receive under a regime of competition. For GTE, the transition
from regulation to competition means that its market will be opened up to competition
yet it will be saddled with the heavy costs of an incumbent local exchange carrier (like
universal service and carrier of last resort), while its competitors will not only be free of
those burdens but will also be allowed to purchase or lease GTE's services or network
elements at heavily discounted prices - which GTE itself will subsidize. The Takings
Clause requires that GTE be allowed to recover the substantial investments it made
under a regulated-monopoly regime in which the Commission promised GTE that it

would be able to recover and earn a fair rate of return on its investments.




Discussion

L N N P

As a predicate matter, it is important to point out that the Commission is not
bound by the pricing rules set in the Federal Communications Commission's ("FCC's")
First Report and Order for two wholly independent reasons.’ First, the FCC had no
statutory authority to set the pricing rules and default prices it did (see Part |.A below).
Second, even if it did, the prices it did set would work an unconstitutional taking. (See
Part I1.B.) In either case, the Commission is not bound to follow the FCC's prices.
Indeed, the Commission is under a statutory duty to interpret the Act for itself and a
constitutional duty to ensure that GTE receives just compensation for opening up its
network to unbundling and resale.

A. TheFCC Lar.:lu Authurlly To Promulultu Hlﬁnnal Priclnn Standards

The FCC's attempt to set national pricing standards to govern interconnection,
unbundling, and resale agreements negotiated under Sections 251 and 252 of the Act
is inconsistent with Congress' scheme to have the States (through arbitrations) and
private parties (through negotiations) establish prices. It is clear — both under the Act
and under Section 2(b) of the Communications Act of 1934 — that the FCC lacks the

power to promulgate national pricing standards. See 47 U.S.C. § 152(d).

" In re Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996, First Report and Order, CC Docket 96-98, CC Docket
95-185, FCC 96-325 (released Aug. 8, 1996) ('First Report and Order") Y1 618-984,
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In the event that the parties to a negotiation cannot agree on the price for
interconnection, unbundled access or resale, the Act expressly assigns to State
commissions, not the FCC, the power to determine those prices through the arbitration
process. Section 252(c)(2) provides, in terms that could not be clearer, that "a State
Commission shall . . . establish any rates for interconnection, services, or network
elements_according to subsection (d)." 47 U.S.C. § 252(c)(2) (emphasis added).
Subsection (d)(1) then goes on to provide that *[dJeterminations by a State commssion
of the just and reasonable rate for . . . interconnection . , . and [access to unbundled]
network elements” shall be based on “cost” and "may include a reasonable profit” 47
U.S.C. § 252(d)(1) (emphasis added). Similarly, subsection (d)(3), governing resale,
expressly provides that “a_State Commission shall determine wholesale rates . . . .° 47
U.S.C. § 252(d)(3) (emphasis added). These sections, in unambiguous lerms, assign
to the_State commissions — not the FCC — the pawer to set prices for interconnection,
unbundling, and resale.

If the explicit statutory text assigning the power to determine prices to State
commissions were not clear enough, then the structure of the Act makes the point even
clearer. Section 252(c)(1) provides, generally, that in imposing conditions on the
parties to a negotiation, a State commission shall ensure that such conditions meel the
requirements of both *section 251" and “ihe regulations . . . prescribed by the [FCC]
pursuant to section 251." 47 U.S.C. § 252(c)(1). By contrast, the very next subsection
- § 252(c)(2), which governs pricing — provides that a State commission shall establish

rates for interconnection and unbundling “pursuant to subsection (d)." 47 US.C. §
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252(c)(2). There is no mention of any FCC regulations on pricing issues. Thus, where
Congress wanted the State commissions to follow the FCC's regulations (§ 252(c)(1)),
it said so explicitly; by contrast, with respect to setting prices, Congress gxpressly
omitted any reference to regulations by the FCC, and referred instead only to the
substantive requirements imposed on the State commissions by § 251(d) in
determining prices.

2. The FCC Has No Pricing Authority.

The textual basis relied on by the FCC to assert jurisdiction to determine prices
only highlights the weakness of its position. The FCC concedes that “we recognize that
these sections [§§ 251 and 252] do not contain an explicit grant of intrastate authority
to the [FCC] " First Report and Order 1 84 (emphasis added). The FCC finds
purporied textual authority to determine prices in the directive in § 251(d)(1) stating that
*[w]ithin 6 months after the date of enactment of th(is Act], the [FCC] shall complete all
actions necessary to establish regulations to implement the requirements of this
section.” 47 U.S.C. § 251(d)(1).

It is quite unreasonable for the FCC 1o rely on § 251(d)(1) as granting the FCC
authority to determine prices. First, that section has nothing to do with granting the
FCC the authority to do anything. It merely sets time deadlines for those tasks the FCC
is otherwise given under the Act. Indeed, Section 251(d)(1) is a limitation on the FCC -
- requiring it to act within sixth months - not a grant of authority. Second, to the extent
that § 251(d)(1) impliedly grants the FCC authority to issue regulations, it does so only
with respect to certain specific tasks expressly assigned to it by the Act. ltisnot a

general grant of authority for the FCC to establish prices. Thus, for example,
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§ 251(e)(1) expressly directs the FCC to “create or designate one or more impartial
entities to administer telecommunications numbering.” 47 U.S.C. § 251(e). That
obviously has nothing to do with pricing.?

Section 2(b) of the Communications Act of 1934 (codified at 47 U.S.C. § 152(b))
provides that “nothing in this chapter shall be construed to apply or to give the [FCC]
jurisdiction with respect to . . . charges, classifications, practices, services, facilities, or
regulations for or in connection with intrastate communications service." The Supreme
Court has held that this “congressional denial of power to the FCC” over prices and
other matters regarding the provision of local telephone service can be overcome only
if Congress includes "unambiguous” and “straightforward™ language in the Act either
modifying § 2(b) or expressly granting the FCC additional authority. See Louisiana
Pub, Serv, Comm'n v, FCC, 476 U.S. 355, 374, 377 (1986).

Obviously, neither axception to § 2(b) is present here. Whatever else can be
said of § 251(d)(1), it cannot be said that that section *unambiguously” or
“straightforwardly” gives the FCC the authority to set the prices for interconnection and
unbundling of the local telephone network or resale of iocal telephone service.
Similarly, no provision in the 1996 Act expressly modifies § 2(b) in granting to the FCC

authority to regulate either prices or other local matters under § 251. To the coniirary,

2 |f anything, § 251(d) confinms by implication that the FCC has no authority
under the Act to determine the prices for interconnection, unbundling and resale. That
is so because § 251(d)(2), while expressly articulating the substantive standards to
govern the FCC's power to determine which network elements to unbundle, omits any
reference to any substantive standards to govern the determining of pricing 47 U.S.C
§ 251(d)(2). Rather, the only place those substantive standards - governing pricing -
are found are in § 252(d)(1), which expressly refers to the substantive slandards
governing the State commissions’ determination of prices. 47 U.S.C. § 252(d)(1).
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such a provision was expressly rejected by Congress, for while it was included in the
Senate bill, it was not included in the law as enacted. See Conf. Rep. No. 458, 104th
Cong., 1st Sess. § 101(c) (1996). Indeed, even the FCC concedes that no provision of
the 1996 Act “contains] an explicit grant of intrastate authority to the [FCC] . . . ." First
Report and Order, 1] 84.

In response to this fatal § 2(b) problem, the FCC contends that the 1996 Act
supposedly “moves beyond the distinction between interstate and inirastate matters
that was established by the 1934 Act” and that section 251 “should take precedence”
over any “contrary implications” in § 2(b). First Report and Order Y] 24, 83, 83. But
that “reasoning” is plainly flawed on a number of different levels.

Most notably, there is simply no grant of authority over prices in § 251 1o "lake
precedence” over the rule of § 2(b). In addition, the Supreme Court couid not have
been more clear that § 2(b) deprives the FCC of jursidiction over intrastate
communications services unless some later act expressly modifies § 2(b) or expressly
grants the FCC power over intrastate communications services. See Louisiana Pub,
Serv. Comm'n, 476 U.S. 355. The FCC's general "sense" that the 1996 Act impliedly
“moves beyond the distinction between interstate and intrastate matters established by
[§ 2(b)]" cannot overrule the explicit “congressional denial of power to the FCC™ in §
2(b).

In sum, the plain language of the Act, the structure of the Act, the rule of
construction specified by Congress in Section 2(b), and important policy concerns all

demonstrate that the FCC has no authority to set the prices for interconnection,
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unbundling, and resale. That task is plainly and unequivocally given to the Florida
Commission.

B. Even If The FCC Had The Authority To Set Prices, Both Its Pricing
Methodology And Its Default Proxy Rates, If Followed, Would Effect

A Taking.

1. Icn i

Even if the FCC had the authority to set prices (which it does not), the standards
it has chosen are an impermissible interpretation of the Act because they would not
compensate GTE fully for its true costs. As we demonstrate below, the FCC's pricing
methodology is defective for a variety of reasons. Principally, though, it fails to allow
GTE full recovery of its historic costs and fails to allow GTE its full measure of joint and
common costs on a forward-looking basis. Both aspects of the FCC's defective piicing
methodology only underscore why anything less than full recovery of GTE's costs
would effect an unconstitutional taking without just compensation.

2, The FCC's Default Proxy Rates For Unbundling,
Interconnection And Resale Are Procedurally Defective And

Effect A Taking.
The FCC also erred in several respects in establishing the default proxy prices

for interconnection, unbundled elements, and resale under the Act. See First Report
and Order §[1 767, 932. First, the FCC erred by circumventing the congressionally
designed State-sponsored arbitration process by establishing default prices through a
rulemaking — and an abbreviated rulemaking at that. By design, the arbitration process
was intended by Congreass to allow the Commissicn to engage in the fact-specific
decision making tied to the circumstances of each case. By attempling to arrive at
default proxy rates through a rulemaking, the FCC usurped the role of the Commission
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and deprived parties of the fact-specific adjudicative process contemplated under the
Act, violating both the Administrative Procedure Act and the Due Process Clause of the
Constitution.

Further, the default proxy rates established by the FCC for interconnection and
unbundled elements are defective because they are not only inconsistent with the
FCC's own flawed pricing methodology but they also effect an unconstitutional taking.
As will be shown in GTE's testimony, the FCC's proposed proxy rates fall wel: below
the minimum that GTE must recover for resale and unbundied elements in order (o
recover its true costs and avoid an unconstitutional taking without just compensation.

In short, under the Act, the Commission — not the FCC - has the right and
obligation to set the prices for unbundied elements and resold services. Moreover, the
Commission is bound to read the Act in a manner that avoids constitutional infirmity,
and it need not follow an interpretation by the FCC that raises such constitutional
difficulties. Thus, the Commission should determine on its own what pricing rule the

Act and the Constitution require without reference 1o the FCC's First Report and Order.

*  On October 15, 1996, the 8th Circuit Court of Appeals granted a stay of the FCC
First Report and Order pending judicial review.
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1. THE TAKINGS CLAUSE PROHIBITS GTE FROM BEING REQUIRED TO SELL

Whether AWS's Petition is analyzed as a regulatory takings |8sue because its
proposed rates would be confiscatory and, therefore, unconstitutional (sge Part ILA
below) or as a physical per se taking because AWS's Petition proposes a physical
occupation of GTE's network without just compensation (see Part I.B below), the result
is the same: The Fifth and Fourteenth Amendments simply prohibit Congress and the
States from requiring GTE to sell elements or services al prices that do not cover all of

their true costs, plus a reasonable profit.

ed the rule

The Supreme Court's Brooks-Scanlon decision long ago establish
that the Takings Clause of the U.S. Constitution forbids a regulator from forcing a utility

to operate a segment of its business at a loss because the firm happens {0 be
profitable elsewhere in another segment of its business. Brooks-Scanion Co. V.

Railroad Comm'n of Louisiana, 251 U.S. 396, 399 (1920). The Supreme Court
concluded that

[a] carrier cannot be compelled o carry on even a branch of
business at a loss, much less the whole business of carriage . . ..
The plaintiff may be making money from its sawmil and lumber
business but it no more can be compelied to spend that than it can
be compelled to spend any other money 10 maintain a railroad for
the benefit of others who do not care 1o pay for it

Brooks-Scanlon stands for the proposition that the Commission may not force a
regulated entity to provide a regulated service below cost without providing

compensation. See also Norther Pac. Ry, Co. v. North Dakota, 236 U.S. 585, 595
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(1915) (to same effect, noting that “[tjhe fact that the property is devoled to a public use
on certain terms does not justify the requirement that it shall be devoted to other public
purposes"),*

It is no answer to the Brooks-Scanlon principle that the firm may have an overall
rate of return that covers its costs based on sales of other services. In Duguesne Light
Co_v, Barasch, 488 U.S, 299 (1989), the Supreme Court carved out an exceplion to
Brooks-Scanlon along those very lines, but that exception has no application here.
Duguesne suggests that all that matters for purposes of the Takings Clause is the net
effect of regulation on the enterprise. Duguesne involved two utilities thal challenged a
state statute prohibiting a utility from recovering in its rates an investment that was not

used and useful. The $35 million investment at issue in Duguesne reduced the rate

4 Many courts have reaffirmed Brooks-Scanlon's rule that a railroad may not be
required to operate part of its business at a loss, See, e.q., Railroad Commission of
Texas v. Eastern Texas R.R. Co, 264 U.S. 79, B5 (1924) (state regulators cannot
require continued operation of railroad line at a loss); Bullock v. Florida, 254 U.S. 513,
520-21 (1921) (same); National Wildlife Fed'n v. ICC, 850 F.2d 684, 707 (D.C. Cir.
1988) (reaffirming "general rule" set forth by Brooks-Scanion and Bullock that “[a]
carrier cannot be compelled to carry on even a branch of business at a loss, much less
the whole business of carriage"); Gibbons v, United States, 660 F.2d 1227, 1233
(7th Cir. 1981) ("Brooks-Scanlon and Bullock define the basic limitations upon a
modern railroad's public service obligation in the face of financial loss. . . . The
constitutional principle embodied in these decisions retains its vitality, a railroad cannol
be compelled to continue unprofitable operations indefinitely”) (citation omitted); [n re
New York, New Haven & Hartford R.R., 304 F. Supp. 793, 804 (D. Conn. 1969) ("This
court . . . concludes that Brooks-Scanlon and subsequent cases, reaffirming the validity
of its holdlng, are still applicable and datﬂmlnntjva % M__aﬂngm_p_aﬂ
399 U.S. 392 (1970); New A : ed States,
289 F. Supp. 418, 440-41 (S.D.N. *r 1968] {3—iudna courl} {Friam:lly. J ) ['Wa see no
reason to question the validity of Justice Holmes' decision in -
forbidding the State of Louisiana to require a rallroad to continue its deficit upnratiun
with no hope for profits in the foreseeable future."), vacated, 399 U.S. 392 (1970)
(citation omitted).
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base for one of the utilities by 1.9% and reduced its revenue by 0.4%; for the other, it
reduced the utility’s rate base by 2.4% and its revenue by 0.5%. The Court reasoned
that there was a negligible effect on the overall financial status of both utilities. The
Court thus focused not on any one aspect of an order, but rather on the overall effect of

regulation on the enterprise:

Errors to the detriment of one party may well be canceled out by
countervailing errors or allowances in another part of the rate proceec'ng.
The Constitution protects the utility from the net effect of the rate order on

its property.
Id. at 314. The Duguesne Court also made clear that there would have been a taking if
the allowed rates had been "inadequate to compensate current equity holders for the
risk associated with their investments under a modified prudent investmeni scheme."
Id. at312°

The central insight in Duguesne was that there was no need to analyze clcsely
the method used by the regulator as long as it passed constitutional scrutiny by
allowing the firm to earn a competitive rate of return on invested capital. But, the
premise of the decision - which distinguishes it from Brooks-Scanlon -- was that
the regulator could and did Insulate the regulated utility from competition and

thus guarantee a constitutionally acceptable outcome. Thus, to the extent that the

® See also Federa on v, Hope Natural Gas 320 U.S. 591,
603 (1944) ("[Rleturn to the equity owner should be commensurate with retumns on
investments in other enterprises having corresponding risks."), fi

& Improvement Co, v, Pub. Sery, Comm'n, 262 U.S, 679, 692-93 (1923) ("A public
utility is entitled to such rates as will permit it to earn a return on the value of the
property which it employs for the convenience of the public equal to that generally
being made at the same time and in the same general part of the country on
investments in other business undertakings which are attended by corresponding risk
and uncertainties").
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“end-resull” test of Duguesne suggests that a regulator could force a utility to operate
one segment at a loss, that reasoning has no application here. It may well be that GTE
is still subject to "regulation” by the Commission, but that no longer means what it once
did in a regulated monopoly regime. Now, under competition, GTE nu longer is
insulated from the competitive forces of the marketplace. This has nothing to do with
whether competition, as a normative matter, is the best policy. It simply means that
AWS cannot rely on the exception in Duguesne to justify the Commission setting
insufficient rates for resale, unbundled elements, and interconnection on the theory that
GTE may be profitable elsewhere in its system. For these reasons, the Brooks-
Seanlon rule governs this case, and the Commission cannot force GTE to operate any
segment of its business at a loss,
2.  The Commission Must Ensure GTE A Fair Rate of Return.

Whether the Brooks-Scanion or Duguesne model applies, a regulator must
ensure the utility a fair, non-confiscatory rate of return. That requires a utility’s
investors to earn a return that is commensurate with investments having a similar risk.
As the Supreme Court concluded in Federal Power Commission v. Hope Natural Gas
Co, 320 U.S. 591 (1944):

From the investor or company point of view it is important that there be
enough revenue not only for operating expenses but also for the capital
costs of the business. These include service on the debt and dividends

on the atmk Br that standard mmmwwﬂwm

mmﬂm Thnlralurn nmramar ahauld bﬂ suffcianl tu assure
confidence in the financial integrity of the enterprise, so as {o maintain its

320 U.S. at 603 (emphasis added).
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In Duguesns2, as explained above, the Court reaffirmed that “the return investors
expect given the risk of the enterprise” is always relevant to the constitutional adequacy
of a rate. Duguesne, 488 U.S. at 314, In support of this point, the Court quoted with

approval from its opinion in Blus

Comm'n, 262 U.S. 679 (1823), which held that a utility is entitied to rates that will
enable it to earn a return "equal to that generally being made at the same time and in
the same general part of the country on investments in other business unde:takings
which are attended by corresponding risks and uncertainties.” |d. at 314-15 (quoting
Bluefield Water Works, 262 U.S. at 692).° Thus, pursuant to the Takings Clause, the
Commission must interpret the Act to allow GTE sufficient recovery of its invested
capital to maintain its credit, to attract capital, and to ensure a return that will be
commensurate with investments of a similar risk. See also Tenoco Qil Co, v,

Department of Consumer Affairs, 876 F.2d 1013, 1020 (1st Cir. 1989) ("To be just and
reasonable, rates must provide not only for a company’s costs, but also for a fair return

on investment. Rates which fall below this standard are ‘confiscatory™) (citation
omitted), affd, 60 F.3d 864 (1st Cir. 1995); Medical Malpractice Joint Underwriting
Ass'n v. Paradis, 756 F. Supp. 669, 676 (D.R.1. 1991) (holding unconstitutional an

insurance rate that would have caused insurance companies o incur a l08s).

® See also lllinois Bell Tel. Co. v, FCC, 968 F.2d 1254, 1263(D.C. Cir. 1993) (tes!
to be applied in evaluating a rate order is "whether the ‘end result’ meets the Hope
standards: attraction of capital and compensation for risk"); Jersey Central Power &
810 F.2d 1168, 1178, 1181 (D.C. Cir. 1987) (en banc) (utility's
inability to pay dividends to common shareholders supported contention that FERC's

rates were confiscatory) (citing Permian Basin Area Rate Cases, 390 U.S. 747, 792,
812 (1968)).
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It has also long been required that just compensation for a taking requires that
the property owner be put in the same position as he would have been if the exchange
had been voluntary — as opposed to involuntary (as here). Consistent with this
principle, courts have held that the owner is "to be put in as good a position pecuniarily
as if his property had not been taken.” Qlson v. United States, 292 U.S. 246, 255
(1934); see also United States v. Reynolds, 397 U.S. 14, 16 (1970), Hedstrom Lumber
Co. v, United States, 7 CI. Ct. 16, 27 (1984) (citing Egster v. United States, 2 CI. Ct.
426, 445 (1983)) (to same effect); see generally Richard A. Epstein, Takings: Private
minent Domain 182 {Harvard University Press 1985) (In

principle the ideal solution is to leave the individual owner in a position of indifference
between the taking by the government and retention of the property”).”

Applying these takings principles here requires that GTE recover its full joint and
common forward-looking costs as well as its historic costs. Anything less would
jeopardize GTE's ability to continue attracting capital, would not afford its investors a
return commensurate with the risk of similar investments, and would fail to place GTE

in the position it would have been had its property not been taken through confiscatory

pricing.

T See also Yancey v. United Slates, 915 F.2d 1534, 1542 (Fed. Cir. 1990) ("the
fair market value of property under the Fifth Amendment can include an assessment of

the property’s capacity to produce future income if a reasonable buyer would consider
that capacity in negotiating a fair price for the property”),

v. United States, 6 Cl. Ct. 178, 188 (1984) (fair market value has been defined as the
amount a "willing buyer would agree to pay a willing seller in cash, with neither party

being under a compulsion to buy or sell). Accord United States v, New River Collieries
Co,, 262 U.S. 341, 343 (1923); Seaboard Air Line Ry, v, United States, 261 U.S. 299,
304 (1923).
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B.  Physical Occupation Analysis.

The Commission must sel prices for unbundled elements and resold services
that allows GTE a recovery of its true costs and reascnable profit for yet another wholly
independent but related reason. AWS' proposals would amount 1o a per se taking by

physical occupation of various parts of GTE's network.
458 U.S. 419 (1982), the

Supreme Court held that a New York law requiring a landlord to permit instaliation of
cable television equipment on rental property was a constitutionally compensable
taking. The Court held that, while *no 'set formula’ existed to determine, in all cases,
whether [government regulation of private property constitutes a taking],” where the
government authorizes a permanent physical occupation of one's property by a third
party, a taking is determinatively established. Id. at 426. The Court held that the law at
issue in Loretto plainly amounted to a taking by a physical occupation because the
“installation involved a direct physical attachment of” the cable company’s equipment to
the owner's property. Id. at 438.

The Supreme Court revisited the application of takings principles by permanent
physical occupation to highly regulated industries in ECC v Florida Power Corp,, 480
U.S. 245 (1987). In that case, a utility company challenged on takings grounds the
provisions of the Pole Attachments Act that authorized the FCC lo set the rates thal
utility companies could charge cable television companies for using their utility poles
for stringing television cable. The Court held that

Loretto ha[d] no applications to the facts of [Florida Power - and there

was no taking by physical occupation — because while] the statute we
considered in Loretto specifically required landlords to permit permanent

17




occupation of their property by cable companies, nothing in the Pole

Attachments Act as interpreted by the FCC . . . gives cable companies

any right to occupy space on utility poles, or prohibits utility companies

from refusing to enter into attachment agreements with cable operators.

Id. at 250-51 (emphasis added).

In other words, where, as in Florida Power, the property owner voluntarily invites
the third party onto its property (by lease or otherwise), there is no permanent physical
occupation mandated by the government and hence no taking for that reason, and the
government is free to regulate the terms of the lease or other invitation (i.e., regulate
the use of the property) without effecting a per e taking by physical occupation. Or, as
the Supreme Court put it, the "element of required acquiescence is at the heart of the
concept of [per ge taking by physical] occupation” |d. at 252. See al§o Yea v,
Escondido, 503 U.S. 519, 527 (1992) ("required acquiescence is at the heart of the
concept of [taking by physical] occupation”).

Florida courts have explicitly recognized the principles laid down by the U.S.
Supreme Court. See, .9, Storer Cable T.V. of Florida, Inc. v. Summerwinds
Apartments Associates, Ltd, 493 So. 2d 417 (1986), Beattie et al. v. Shelter Properties,
457 So. 2d 1110 (Fla. 1st DCA 1984).

Applying these well-settled principles here, it is plain that the obligations
imposed on GTE under section 251 — collocation, unbundied network access to the
local loop, pole attachments, and access to GTE databases -- constitute a taking by

permanent physical occupation,
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1. Physical Collocation.

Physical collocation allows a CLEC to place certain equipment necessary for
interconnection in a dedicated space at the facility of an incumbent local exchange
carrier ("ILEC"), like GTE. See 47 U.S.C. §251(c)(6); First Report and Order ]y 555-
607. The Act obligates ILECs to allow for the physical occupation by the CLEC to
establish a mini-facility on the property of the ILEC for an indefinite period with the
further right to enter the ILEC's facility to install, maintain, and repair collocated
equipment, as it deems necessary.

Physical collocation amounts to an installment and direct physical attachment to
GTE's property. Cf. Lorelto, 458 U.S. at 438. There is no question that a third party -
as opposed to GTE — would have an exclusive property interest in the space on GTE's
premises. See |d. at 440 n.19. And there is no question that, unlike in Elorida Power
and Yee, the Act requires an ILEC to allow third parties to physically occupy their
premises. Thus, this case falls squarely within the per se takings rule of Loretlo, as
clarified in Florida Power and Yee.

The collocation issue has been squarely addressed by the Oregon Supreme
Court, which held that physical collocation amounts to a taking by permanent physical
invasion. In GTE Northwest Inc. v. Public Util. Comm'n of Oregon, 321 Ore. 458, 468-
77, 900 P.2d 495, 501-06 (1995), cerl, denied, 116 S.Ct. 1541 (1998), the Supreme
Court of Oregon held that state-mandated collocation rules effected an unconstitutional

physical taking. |d. The Court reasoned that when the government requires a physical
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intrusion into one's property that reaches the extreme form of a permanent physical
occupation, a taking has occurred. |d.*
2. Unbundled Access To The Local Loop.

The Act provides CLECs with the right to unbundled access to the local loop. 47
U.S.C. § 251(c)(3); First Report and Order {lf] 226-541. If the Commission requires
GTE to provide unbundled access to the local loop to AWS, GTE will be forced to
transfer a property interest in the loop to AWS. That interest is more akin to a forced
lease than a sale. If a customer who elects AWS as a local telephone provider decides
to swilch back to GTE, then GTE would again assume the property interest given to
AWS. Once AWS or any other CLEC assumes an interest in the local loop, however,
GTE cannot provide local exchange or any other service over that wire.

The physical occupation here is very similar to the taking in physical collocation.
Here, GTE's tuming over of the local loop to AWS — by compulsion from the
government — amounts 1o a direct physical occupation of its property Ly a third party,
as itdid in Loretto. 458 U.S. at 438. Nor is there a question that GTE owns this
property. See id, at 440 n.19. And there is no question that, unlike in Florida Power
and Yee, the Act requires GTE to allow AWS and other third parties to physicaily
occupy its premises. This case, just like physical collocation, falls squarely within the

per se takings rule of Loretto, as clarified in Florida Power and Yee.

® The one federal court to address this issue has agreed that physical collocation
"“would seem necessarily to ‘take' property regardiess of the public interests served in a
particular case." Bell Atlantic Tel. Cos. v. FCC, 24 F.3d 1441, 1446 (D.C. Cir. 1994)
The D.C. Circuit did not, however, have to reach the taking issue because that court
concluded that the FCC did not have the statutory authority to order physical
collocation.
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3.  Access To Poles, Ducts, Conduits & Rights Of Way.

Under Section 224, as amended by the Act, utilities are required to provide non-
discriminatory access to any pole, duct, conduit, or right-of-way owned or controlled by
a utility. 47 U.S.C. § 224 (1996). The FCC has interpreted Section 224 as requiring
mandatory access to GTE's facilities. First Report and Order f[f] 1118-1240.

After Florida Power, there can be no question that forced access '3 poies is also
a per se physical taking. The only issue left open in Elorida Power was whether there
had been a forced occupation. The Supreme Court made clear that the distinguishing
factor in Florida Power was that unlike the forced access in Loretto, "nothing in the Pole
Attachments Act as interpreted by the FCC in these cases gives cable companies any
right to occupy space on utility poles, or prohibits utility companies from refusing to
enter into attachment agreements with cable operators.” 480 U.S. at 251. This
distinguishing factor has been eliminated by the Act and the First Report and Order,
which undoubtedly require forced access to poles and thus effect a taking.

4.  Databases.

GTE has a protected property interest in ils databases. Forcing access to GTE's
intellectual property would constitute a taking. There can be no question that GTE's
intellectual property — if taken without just compensation — would constitute a taking.
Rights in computer software and computer hardware are "property” protected against
uncompensated takings under the Takings Clause of the Fifth Amendment. Whether
the nature of the property is the ownership of the tangible product itself, the intangible
interest in the underlying data, the patent, copyright, trade secret rights, or any

contractual right relating to the use of the software, each is independently protected by
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the Takings Clause. For example, in Ruckelshaus v, Monsanto Co,, 467 U.S. 993

(1984), in which the Court held that property interests in trade secrets constituted

compensable property for purposes of the Takings Clause, the Court observed:
This general perception of trade secrets as property is consonant with a
notion of “property” that extends beyond land and tangible goods and
includes the products of an individual's "labour and invention." Although
this Court never has squarely addressed the question whether a person
can have a property interest in a trade secrel, which is admittedly
intangible, the Court has found other kinds of intangible intercsts to be
property for purposes of the Fifth Amendment's Taking Clause . . . That

intangible property rights . . . are deserving of the protection of the Taking
Clause has long been implicit in the thinking of this Court[.]

Id, at 1003 (citations omitted); see also Lynch v. United States, 292 U.S. 571 (1834)
(valid contracts are property within meaning of the Takings Clause).”
A g

it is no response to the various physical takings here that somehow GTE's
interest in its real property (facilities, network, poles, ducts, or conduits) or in its
intellectual property (databases) should be accorded any less respect because GTE's
local telephone exchange business has been regulated by the Commission. A long line
of cases establishes that a utility’s property — even though subject to regulation --
remains the property of the utility, not the government. See Munn v. lllinois, 94 U.S.
113, 126 (1877); Delaware, L. & W. R.R. v. Morristown, 276 U.S. 182, 193 (1928),

* See also Leesona Corp. v. United States, 599 F.2d 858 (Ct. Cl. 1979)
(where government infringed patent, it was deemed to have "taken" the patent license
under an eminent domain theory and entitied to just compensation under the Fifth
Amendment), cert. denied, 444 U.S. 991 (1979); Ladd v. Law & Technology Press,
762 F.2d 809, 813 (9th Cir. 1985) (observing that copyrighted materials constituted
private property for purposes of the Takings Clause), cert. denied, 475 U.S. 1045
(1986).
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Northern Pac. Ry. v. North Dakota, 236 U.S. 585, 595 (1915). Therefore, regulation by
the Commission may alter the use of property, but it cannot alter the underlying
ownership of the property for purposes of a physical taking.

Put another way, there is nothing about the relationship between GTE, as a
regulated entity, and the Commission that suggests that GTE has in any way bargained
away its private property rights in exchange for a franchise that it has enjoyed up until
now in the local exchange market in its service territory. AWS has provided no
evidence — and it will be unable to provide any evidence — of any agreement by GTE lo
give up its private property rights in its network facilities. The only bargain that GTE
has entered into has been to provide quality universal telephone service to the
customers of Florida in exchange for an exclusive franchise that would allow for a
recovery of and a fair rate of retum on its invested capital. Never has GTE turned over
any part of its property rights to the State.

To the contrary, GTE has preserved all the traditional incidents of private
ownership of its network property — including title, possassion, and the right and
obligation to incur debt to finance that property, lo depreciate it, and to pay taxes on it.
Any suggestion that GTE does not have a full property interest in its property would be
news lo state and federal taxing autherities, to GTE's creditors, and to its sharehoiders.

Therefore, GTE is entitled to just compensation for the physical occupation and
taking of its property. While recovery of the fair market value is typically the measure
of just compensation for a taking, see, £.9., United States v. 564.54 Acres of Land, 441
U.S. 508, 515-17 (1979), the Supreme Court has long recognized that there is no “rigid
rule” requiring that standard. United States v. Commodities Trading Corp,, 338 U.S.
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121, 123 (1850). Thus, where a “‘market value®, as here, would be *difficult to find,”
other standards may be appropriate. Again, the guiding principle (s that the property
owner should be put in “as good a position pecuniarily as if his property had not been
taken.” Qlson, 292 U.S. at 255. Here, that means allowing GTE all of its forward
looking costs pursuant to the "market-determined efficient component pricing rule” ("M-
ECPR") (as discussed in greater detail in Part lIl.A below) and a recovery of and a fair
rate of return on its historic costs of creating the network that has been taken (Part II1.C
below). Here, the measure of just compensation for a physical taking is ro different
from the compensation owed GTE under the regulatory/confiscatory pricing analysis

discussed above (Part Il.A).

. GTE MUST RECOVER ALL ITS FORWARD-LOOKING COSTS AND EARN A
FAIR RATE OF RETURN ON ITS HISTORIC COSTS.

In Parts | and |l above, we explained how AWS' Petition would effect an

unconstitutional taking and why the FCC's First Report and Order provides no safe
harbor for that taking. In this Part, we apply these takings principles to this arbitration
and demonstrate that GTE must recover its full forward-looking costs (Part Ill.A) and
historic costs (Part |1l,B) to avoid an uncompensated and unconstitutional taking.

A.  There are Five Forward-Looking Costs That GTE Must Recover.

1. Incremental Costs.

For any piece of GTE's network that is either leased or sold, it is commonly

accepted that GTE is entitied to its long run incremental cost. In its First Report and

Order, the FCC adopted this principle by establishing a pricing methodology for
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interconnection and unbundled elements based on the TELRIC of providing a particular
network element plus a reasonable share of forward-looking joint and common costs.
First Report and Order {If] 674-703. Under AWS' pricing proposal, however, GTE
would not even recover its incremental cost in some cases. Where GTE's incremental
cost is higher than its retail rate (in the case of residential service, for example), forcing
GTE to sell at "retail" would effect an unconstitutional taking in the absence of some
other mechanism to make GTE whole. That is to say, even the retail price does not
fully cover GTE's incremental costs. Even worse, forcing GTE 1o sell at a price that is

less than retail — in the case of wholesale rates, for example — would only make the

taking more pronounced. (Id.)

To the extent that AWS' Petition allows for GTE to receive anything less than the
full recovery of all forward-looking joint and common costs for any piece of GTE's
network that is either leased or sold, it would be a taking without just compensation. '’
Even the "reasonable” portion of joint and common forward-looking costs that would be
permitted under the FCC's interpretation, however, would be insufficient. The First
Report and Order suggests two permissible methods of calculating the “reasonable”
portion — both of which would subsidize AWS' entry into the market by ensuring that

GTE earned only a portion of its forward-looking joint and common costs. First Report

2 A firm's “joint" costs are those costs incurred when two or more services are
produced in fixed proportion. A firm's "common" costs are those costs incurred in the
provision of some or all the firm's services that are not incremental to any individual
service. Common costs can only be "avoided” by shutting down the entire firm or by
not producing a particular group of services under review. (See Sibley Report.)
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and Order 4 696. (Both methods will be explained in more detail in GTE's economic
testimony and report.)

Under one method, GTE would only be entitled to a fixed markup, which would
mean that GTE would be forced to forego a significant share of the contribution it
otherwise would have earned. Under the other method, the FCC would “allocate”
GTE's forward-looking commen costs to the elements that are the most competitive
and, therefore, least likely to recover their assigned costs. As will be explained in
greater detail in GTE's direct testimony, both methods would foreclose the pocsibility
that GTE would be able to achieve the recovery of forward-looking costs that the FCC
purports to endorse, and would effect an unconstitutional taking without just
compensation.

Taking a position that is even more aggressive than the FCC, AWS appears o
assume that forward-looking costs are exactly equal to the sum of GTE's TELRICs.
That is to say, AWS' pricing proposal appears to be based on the erroneous
proposition that joint and common costs are de minimis in the provision of local
telephone service. AWS has - once again — offered no evidence to support this claim
Moreover, AWS' proposal conflicts with the FCC's interpretation, which assumes there
will be soma forward-looking joint and common costs that an ILEC is entitied to recover.

See First Report and Order Y] 672-73, 694-98.

3. GTE's Costs Of Subsidizing Other Services.
It has long been a fundamental tenet of regulation of local telephone service that

the incumbent LEC bears certain burdens — notably, rate structures that reflect cross
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subsidies from universal service and carrier of last resort obligations. These burdens,
unique to the incumbent, come at a tremendous cost. GTE will explain as part of its
direct case that these costs are certain and quantifiable. Yet AWS' Petition seeks to
avoid any responsiility for paying for these costs. Instead, without any basis
whatsoever, they would force the incumbent to bear these costs. If the Commission
were to force GTE to bear these costs, that would constitute an uncompensated,
unconstitutional taking.

The cost of the subsidy, or "contribution" is particularly severe when considering
the sale or lease of an unbundled element (the local loop, for example). If the price of
the loop is set too low, then GTE will not recover its full costs associated with the loop,
as discussed in greater detail GTE's economic testimony and report. But even worse,
GTE will also lose the opportunity to sell other higher-margin services that provide
contribution toward universal service and carier of last resort obligations. So, when
GTE sells/leases an unbundled loop to AWS, for example, AWS will likely self-
provision the swilching facilities necessary to provide higher-margin vertical services.
Yel these are precisely the higher-margin vertical services that provide contribution to
GTE's costs that traditionally served to keep basic telephone rates low. Thus, the more
GTE and other ILECs lose the opportunity for contribution, the more compelling is the
case that AWS' proposal would effect a laking. By contrast, the market-determined
efficient component pricing rule, as will be explained in detail in GTE's economic
testimony and report, derives a mechanism that prices GTE components at their
economic costs. This price rule, supplemented with a competitively neutral surcharge,

is the proper — and constitutional -- method for compensating GTE.
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It is no answer to a taking that there may be alternate funding available at some
later point through a universal service fund ("USF"). 47 U.8.C. § 254. Indeed, the very
fact that Congress has recognized that there is a need for the USF only underscores
why there would be an unconstitutional taking if AWS' proposal were adopted. The
whole point of the USF is that Congress recognized that local telephone service has
been subsidized by allowing higher-priced services — like toll calling, business servics,
vertical services (voice malil, caller identification, call forwarding etc.) — to kaep rates
low for preferred classes of customers. Yet that is precisely what is at issue here.
Moreover even if this were somehow an answer (and it is not), it would only be a partial
answer because the USF is designed to recover oniy a limited portion of historical and
forward-looking costs. And, in addition, the USF will not go into effect for quite some
time - which would leave GTE uncompensated until that time and wrongfully leave the
burden on GTE to bring a separate action to recover those lost funds.

4. GTE's Costs Of Unbundling And Resale.

Unbundling and resale entail economic costs — both direct production costs and
transaction costs. There is no justification for compelling GTE lo bear these costs, and
AWS has offered no rational explanation for doing so. To be sure, AWS would no
doubt prefer GTE to bear these costs, but the Constitution requires that GTE be
compensated for these additional costs. These are real costs that will be no less if
GTE bears them, as opposed lo AWS.

5. Prohibition Against Overstated Avolded Costs.
With respect to resale, the Takings Clause prohibits the use of overstated

avoided costs to drive down the wholesale price. Under the Act, the Commission must
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establish a rate for the resale of telecommunications services pursuant to 47 U.S.C.

§ 251(c)(4). The Act provides for a pricing methodology based on the ILEC's wholesale
rates, which are established by taking the retail rate less the avoided costs. 47 U.S.C.
§ 252(d)(3) (1996). The FCC has issued regulations in which it identifies a number of
"avoided costs,” but leaves to the States the application of this definition. First Report
and Order 1] 907-10.

As explained above (Part 1), the FCC has also provided a default range of
discount rates (17-25%) from the retail price. |d. And the FCC's proposed range would
require GTE to sell its services below cost. As such, these proposed discount rates are
insufficient to allow GTE to recover its costs associated with providing its various
services subject to resale pursuant to the Act. Instead, the Commission shouid opt to
implement a wholesale rate formula consistent with M-ECPR. Anything less would be
an unconstitutional, confiscatory taking.

It is not proper to assume that GTE would leave the retailing business entirely
and that any lost sale has a corresponding, equal per-unit reduction in avoided costs of
retailing (marketing, advertising, and billing). Under this misguided assumption, if GTE
produced 100 units and its cost of retailing, marketing, and billing were $20, then the
avoided costs on each unit would be $0.20 (Le., $20 + 100 units = $0.20). Under this
theory, if GTE sold 50 units at resale, its cost savings would be exactly % of $20 (or
$10), and if it sold 100 units at resale, its avoided costs would be the full $20. That is
to say, every unit of service has a corresponding, equal unit of retailing costs. This

does not, however, properly represent GTE's actual avoided costs.




An equally flawed corollary is the argument that GTE subtract an additional
amount from its retail rate because it is supposediy spending too much at the retailing
level and must be making excess economic profit. There is no evidence supporting this
argument and a finding in this regard would be based upon pure speculation and a
denial that regulation has managed to control GTE's costs. Moreover, it would run
counter to the strong incentives GTE has to hold down its costs under price-cap
regulation,

B.  GTE Must Bo Allowed A Reasonable Return on Its Historic Costs.

AWS' proposal forbids the recovery by GTE of any return on its historic, or
embedded costs in building the very network with which it now seeks interconnection.
Yet, it has long been settied that the Takings Clause requires a fair rate of return for
regulated utilities on their investments. See, 8.9, Duguesne, 488 U.S. 299. The
question for regulators has traditionally been “On which investments is the utility
entitled to a fair rate of return?” In his concurrence in Duguesne, Justice Scalia
correctly concluded that for purposes of determining whether a taking has cccurred, all
“prudently inccurred investment[s] may well have to be counted.” |d. at 317. Thatis to
say, at a minimum, the Commission must include all prudently incurred investments by
GTE in constructing the very network that the government would now take from the
Company for the use of third parties. Thus, GTE is entitled to recover that portion of its
historic costs not yet recovered and to eamn a fair rate of return on those investments.

No evidence has been presented demonstrating that GTE's investments in
constructing the local exchange network were not prudently incurred or should be

excluded. Nor could it, for those very investments were the subject of close regulatory
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scrutiny by this very Commission. Thus, if AWS seeks access 1o GTE's network, it
should have to either pay for an appropriate share of (and return on) those historic
costs or GTE should otherwise be made whole through a rate rebalancing, @nd user
charge, or one-time payment that would account for the monies prudently spent by GTE
but now stranded by the transition from regulation to competition.

If the Commission were to afford GTE anything less than a fair rate of return on
the very historic costs that the Commission induced GTE to spend to create the local
exchange network, it would also run afoul of the principle that a reguiator may not
switch "back and forth between methodologies in a way which required investors to
bear the risk of bad investments at some times while denying them the benefit of good
investments at others”. Dugquesne, 488 U.S. at 315. Indeed, given that the "end result”
test in Duguesne has no application where there has been a transition, as here, from
regulation to competition, then the Commission's close scrutiny of each element of
GTE's expenditures — including historic, sunk costs — is compelied by longstanding
case law requiring a fair rate of return for a regulated utility.

Thus, the Commission needs to adjust its calculations to either the rate base or
to future rate of return to reconcile its obligations to GTE. Alternatively, it may prefer to
address this issue in a franchise-impact proceeding. The central issue though remains
the same — GTE must receive fair compensation; the method by which that happens is

sacondary.

Conclusion
For all of the reasons described above and elsewhere in our response, the

Commission must avoid an unconstitutional taking of GTE's property without just
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compensation by ensuring that GTE will recover its forward-looking costs and any
portion of its historic costs not yet recovered and earn a fair rate of return on that

investment.







GLOSSARY

The following definitions are taken from Section 183 of the
Telecommunications Act of 1996 and the FCC's First Report and Order,
Some of the definitions taken from the FCC's First Report and Order apply to
only certain FCC rules, and these rules are referenced In the appropriate
definitions. GTE does not agree with all of the FCC’s definitions, such as the
FCC'’s definition of “technically feasible’, but these definition are provided

here for convenience. Moreover, some of the definitions listed here may be
inconsistent with State law.

L B N

Act. The Communications Act of 1934, as amended.

Advanced intelligent network. “Advanced Intelligent Network" is a
telecommunications network architecture in which call processing, call
routing, and network management are provided by means of centralized

databases located at points in an incumbent local exchange carrier's
network.

Arbitration, final offer. "Final offer arbitration” is a procedure under which
each party submits a final offer concerning the issues subject to arbitration,
and the arbitrator selects, without modification, one of the final offers by the
parties to the arbitration or portions of both such offers. "Entire package
final offer arbitration,” is a procedure under which the arbitrator must select,
without modification, the entire proposal submitted by one of the parties to
the arbitration. "lssue-by-issue final offer arbitration,” Is a procedure under
which the arbitrator must select, without modification, on an issue-by-issue
basis, one of the proposals submitted by the parties to the arbitration.

Billing. "Billing" involves the provision of appropriate usage data by one
telecommunications carrier to another to facilitate customer billing with
attendant acknowledgments and status reports. [t also involves the

exchange of information between telscommunications carriers to process
claims and adjustments.

Commission. "Commission” refers to the Federal Communications
Commission.




Common carrier. The term "common carrier” or "carrier” means any person
engaged as a ccmmon carrier for hire, in interstate or foreign communication
by wire or radio or in interstate or foreign radio transmission of energy,
except where reference is made toc common carriers not subject to the Act
[47 USC 5§ 151 et seq.]; but a person engaged in radio broadcasting shall
not, insofar as such person is so engaged, be deemed a common carrier.

Customer premises equipment. The term "customer premises equipment”
means equipment employed on the premises of a person (other than a
carrier) to originate, route, or terminate telecommunications.

Dialing parity. The term "dialing parity® means that a person that s not an
affiliate of a local exchange carrier is able to provide telecommunications

© services in such a manner that customers have the ability to route
automatically, without the use of any access code, their telecommunications
to the telecommunications services provider of the customer's designation

from among 2 or more telecommunications services providers (inciuding such
local exchange carrier).

Directory assistance service. "Directory assistance service” includes, but is

not limited to, making available to customers, upon request, information
contained in directory listings.

Directory listings. "Directory listings" are any information: (1) identifying
the listed names of subscribers of a telecommunications carrier and such
subscriber's telephone numbers, addresses, or primary advertising
classifications (as such classifications are assigned at the time of the
establishment of such service), or any combination of such listed names,
numbers, addrasses or classifications; and (2) that the telecommunications

carrier or an affiliate has published, caused to be published, or accepted for
publication in any directory format.

Downstream database. A "downstream database” is a database owned and
operated by an individual carrier for the purpose of providing number
portability in conjunction with other functions and services.

Equipment necessary for interconnection or access to unbundled network
elements. For purposes of section 251(c)(2) of the Act, the equipment used
to interconnect with an incumbent local exchange carrier's network for the
transmission and routing of telephone exchange service, exchange access
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service, or both. For the purposes of section 251(c){3) of the Act, the
equipment used to gain access to an incumbent local exchange carrier's

unbundled network elements for the provision of a telecommunications
service.

Exchange access. The term "exchange access” means the offering of
access to telephone exchance services or facilities for the purpose of the
origination or termination of telephone toll services.

Incumbent Local Exchange Carrier (Incumbent LEC). With respect to an
area, the local exchange carrier that: (1) on February 8, 1996, provided
telephone exchange service in such area; and (2) (i) on February 8, 1996,
was deemed to be a member of the exchange carrier association pursuant to
47 C.F.R. § 88.601(b); or (ii) is a person or entity that, on or after February

8, 1996, became a successor or assign of a member described in clause (i)
of this paragraph.

Interconnection. “Interconnection” is the linking of two networks for the

mutual exchange of traffic. This term does not include the transport and
termination of traffic.

Local access and transport area. The term "local access and transport area”
or "LATA" means a contiguous geographic area—

(A) established before the date of enactment of the
Telecommunications Act of 1996 [enacted Feb. 8, 1996] by a Bell operating
company such that no exchange area includes points within more than 1
metropolitan statistical area, consolidated metropolitan statistical area, or
State, except as expressly permitted under the AT&T Consent Decree; or

(B) established or modified by a Bell operating company after such
date of enactment and approved by the Commission.

Local Exchange Carrier (LEC). A "LEC" is any person that is engaged In the
provision of telephone exchange service or exchange access. Such term
does not include a person insofar as such person is engaged in the provision
of a commercial mobile service under section 332(c) of the Act, except to

the extent that the Commission finds that such service should be included in
the definition of the such term.




Maintenance and repair. "Maintenance and repair” involves the exzhange of
information between telecommunications carriers where one initiates a
request for maintenance or repair of existing products and services or
unbundiec network elements or combination thereof from the other with
attendant acknowledgments and status reports.

Meet point. A "meet point” is a point of interconnection between two
networks, designated by two telecommunications carriers, at which one

carrier's responsibility for service begins and the other carrier's responsibility
ends.

Meet point interconnection arrangement. A "meet point interconnection

arrangement” is an arrangement by which each telecommunications carrier
builds and maintains its network to a meet point.

Network element. A "network element” is a facility or equipment used in
the provision of a telecommunications service. Such term also includes, but
is not limited to, features, functions, and capabilities that are provided by
means of such facility or equipment, including but not limited to, subscriber
numbers, databases, signaling systems, and information sufficient for billing

and collection or used in the transmission, routing, or other provision of a
telecommunications service.

Number portability. The term "number portability” means the ability of users
of telecommunications services to retain, at the same location, existing
telecommunications numbers without impairment of quality, reliability, or

convenience when switching from one telecommunications carrier to
another.

Operator services. "Operator services” are any automatic or live assistance
to a consumer to arrange for billing or completion of a telephone call. Such
services include, but are not limited to, busy line verification, emergency
interrupt, and operator-assisted directory assistance services.

Physical collocation. "Physical collocation” is an offering by an incumbent
LEC that enables a requesting telecommunications carrier to:
(1)  place its own equipment to be used for interconnection or access

to unbundled network elements within or upon an incumbent LEC's
premises;




(2)  use such equipment to interconnect with an incumbent LEC's
network facilities for the transmission and routing of telephone exchange
service, exchange access service, or both, or to gain access to an incumbent

LEC’s unbundled network elements for the provision of a
telecommunications service;

(3)  enter those premises, subject to reasonable terma and
conditions, to install, maintain, and repair equipment necessary for
interconnection or access to unbundled elements; and

(4) obtain reasonable amounts of space in an incumbent LEC's
premises, as provided in this part, for the equipment necessary for

interconnection or access to unbundled elements, allocated on a first-come,
first-served basis.

" Pre-ordering and ordering. "Pre-ordering and ordering” Includes the
exchange of information between telecommunications carriers about current

or proposed customer products and services or unbundled network elements
or some combination thereof.

Provisioning. "Provisioning” involves the exchange of information between
telecommunications carriers where one executes a request for a set of
products and services or unbundled network elements or combination thereof
from the other with attendant acknowledgments and status reports.

Rural telephone company. A “rural telephone company” is a LEC operating
entity to the extent that such entity:

(1) provides common carrier service to any local exchange carrier
study area that does not include either:

(i)  any incorporated place of 10,000 inhabitants or more, or
any part thereof, based on the most recently available population statistics
of the Bureau of the Census; or

(i}  any territory, incorporated or unincorporated, included in
an urbanized area, as defined by the Bureau of the Census as of August 10,
1993;

(2)  provides telephone exchange service, including exchange access,
to fewer than 50,000 access lines:

(3) provides telephone exchange service to any local exchange
carrier study area with fewer than 100,000 access lines; or

(4) has less than 15 percent of its access lines in communities of
more than 50,000 on February B, 19986.




Service control point. A "service control point” is a computer database in
the public switched network which contains information and call processing
instructions needed to process and complete a telephone call.

Service creation environment. A "service creation environment” is a
computer containing generic call processing software that can be

programmed to create new advanced intelligent network call processing
services.

Signal transfer point. A "signal transfer point” is a packet switch that acts
as a routing hub for a signaling network and transfers messages between
various peints in and among signaling networks.

State commission. A "state commission” means the commission, board, or
official (by whatever name designated) which under the laws of any State
has regulatory jurisdiction with respect to intrastate operations of carriers.
As referenced in this part, this term may include the Commission if it
assumes the responsibility of the state commission, pursuant to section
252(e)(5) of the Act. This term shall also include any person or persons to

whom the state commission has delegated its authority under section 251
and 252 of the Act.

State proceeding. A “state proceeding” is any administrative proceeding in
which a state commission may approve or prescribe rates, terms, and
conditions including, but not limited to, compulsory arbitration pursuant to
section 252(b) of the Act, review of a Bell operating company statement of
generally available terms pursuant section 252(f) of the Act, and a
proceeding to determine whether to approve or reject an agreement adopted
by arbitration pursuant to section 252(e) of the Act.

Technically feasible. Interconnection, access to unbundied network
elements, collocation, and other methods of achieving interconnection or
access to unbundled network elements at a point in the network shall be
deemed technically feasible absent technical or operational concerns that
prevent the fulfillment of a request by a telecommunications carrier for such
interconnection, access, or methods. A determination of technical feasibility
does not include consideration of economic, accounting, billing, space, or
site concerns, except that space and site concerns may be considered in
circumstances where there is no possibility of expanding the space available.
The fact that an incumbent LEC must modify its facilities or equipment to




respond to such request does not determine whether satisfying such request
is technically feasible. An incumbent LEC that claims that it cannot satisty
such request becauce of adverse network reliability impacts must prove to
the state commission by clear and convincing evidence that such

interconnection, access, or methods would result in specific and significant
adverse network reliability impacts.

Telecommunications. The term "telecommunications® means the

transmission, between or among points specified by the user, of information

of-the user's choosing, without change in the form or content of the
information as sent and received.

Telecommunications carrier. A "telecommunications carrier” is any provider
- of telecommunications services, except that such term does not include
aggregators of telecommunications services (as defined in section 226 of the
Act]. A telecommunications carrier shall be treated as a common carrier
under the Act only to the extent that it is engaged in providing
telecommunications services, except that the Commission shall determine
whether the provision of fixed and mobile satellite service shall be treated as
common carriage. This definition includes CMRS providers, interexchange
carriers (IXCs) and, to the extent they are acting as telecommunications
carriers, companies that provide both telecommunications and information
services. Private Mobile Radio Service providers are telecommunications

carriers to the extent they provide domestic or international
telecommunications for a fee directly to the public.

Telecommunications equipment. The term "telecommunications equipment”
means equipment, other than customer premises equipment, used by a
carrier 1o provide telecommunications services, and includes software
integral to such equipment (including upgrades).

Telecommunications service. The term "telecommunications service” means
the offering of telecommunications for a fee directly to the public, or to such
classes of users as to be effectively available directly to the public,
regardless of the facilities used.

Telephone exchange service. The term "telephone exchange service” means
(A} service within a telephone exchange, or within a connected system of
telephone exchanges within the same exchange area operated to furnish to
subscribers intercommunicating service of the character ordinarily furnished




by a single exchange, and which is covered by the exchange service charge,
or (B) comparable service provided through a system of switches,
transmission equipment, or other facilities (or combination thereof) by which
a subscriber can originate and terminate a telecommunications service.

Telephone toll service. The term "telephone toll service” means telephone
service between stations in different exchange areas for which there is made

a separate charge not inciuded in contracts with subscribers for exchange
service.

Virtual collocation. "Virtual collocation® Is an offering by an incumbent LEC
that enables a requesting telscommunications carrier to: '

(1)  designate or specify equipment to be used for interconnection or
access 10 unbundied network elements to be located within or upon an
incumbent LEC's premises, and dedicated to such telecommunications
carrier's use;

(2)  use such equipment to interconnect with an incumbent LEC's
network facilities for the transmission and routing of telephone exchange
service, exchange access service, or both, or for access to an incumbent
LEC's unbundled network elements for the provision of a
telecommunications service; and

(3) electronically monitor and control its communications channels
terminating in such equipment.
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