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April 3, 1997 

Me. Blanca S. Be.fo, Direotor 
Dlvitlon or Recordl and Reporting 
Florida Public Service Commi•lon 
2MO Shumard OU BouJevud 
Betty Euley Con!ennce Center, Room 110 
Tallahneee, FL ~ 

URJ61NAL 
:i! f r.'lf'Y 

()1rdo 

Sl~ , ..... 
1 .... 
w~oc 
WI$ Pltm 8eKII 

VIa Bepd DellYWJ 

Re: In rt: Ptt;jt.iop (or gptd!ttd IRproyal o( an lll'flmtnt to ourcbne the 
Tim Bay coagmtiog facllitx and t.mnin•tt rt!ated purs;hewJ oower 

eontrJcfl by t1oric:!a Power Corporation. Docket No. IJI ] EQ 

Dear Ma. Ba;yo: 

Encloeed Cor~ in the docket rtCerenc«l above an the o~ and 16 copiee 

or Vutar Ou Marb~ Ine.'e Emerpnc:y Motion Cor Reconaidaration or Order No. 

PSC-97-0354-PCO-EQ, and the orilintl and 16 copiee orVuta.r Gu Marketing, Inc.'• 

Request for Oral Argument. A1eo encloeod 1e a d.llkette conteining t.h- doc:umentl. 

For our recorda, pleue a.cknowledge your receipt or thi.t ~on the enclOIIed copy of 

thia letter. 

Thank you for your coneiderat.lon Ln thla matter. 

~K ._'-.J~­
AFA C)-

\PP --­
CAF 

-=...:.KD= W/eJM 
..Sec: Norma Roener, Eeq. 

- J. _.. -
N·s _ _ _ 

I H _ _ _ 

Sincerely, 

HOLLAND A KNIGHT LLP 

OOCUMfNl '·IIMf "'fl-!1/TE 
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ORIGff:ftL 
T;! F CGilY 

BEFORB TBB FLORIDA PUBUC SERVICE COMMISSION 

In Re: PetJtion for apedited 
approval of a.n agreement to 
purebue the Tiger Bq 
cogen.eration CaclliU> a.nd 
term.inate related purchued 
power contract. by Florida 
Power Corporation. 

) 
) 
) 
) 
) 
) 
) 

Docket No. 970096-EQ 

Filod: April S, 1997 

VASTAR GAS MA.RKETING, INC.'S EMERGENCY M0110N FOR 
BECONSIDEBADON OF ORDER NO. PSC-fl.OSH.PC().EQ 

Vutar Gu Marbtina, Inc. ("VGM"), by and throuab Wlderaijned coun~el. 

purauant to RuJ. 26-22.0876, Florida Adminim'atlve Code, rupeettulJ.y requett.l that 

the Florida PubUe Service Comml•lon (til. "Commiulon") reconaJder Order No. PSC-

97-0364-PCO-EQ in whleh the ~ Omcer denJed VOM'e Petition for Leave to 

lnteTvene in t.hil proc_.!ln.r Order No. PSC-97-0SM-PCO-EQ, a brief three paragraph 

order, eummarily denJ• VGM'e Petition for Leave to Intervene eteUng that VGM h.a.t 

alleged no con.titutional or etatutory rlaht to l.oteTvention, bu failed to ahow that ita 

~~bet·n tia.l intareet.e are beJ.na' detumined In t.hil proceeding. a.nd that lt.al.otereet.l are 

not the inten.te that thla proceeding la intended to protect. The order cont.alne no 

anab'aia euppoftina th- aw•pinJ concluaiona. Tbua, VOM cannot be 8W'I wba• 

pointe of fact the PrebMrini omcer overloobd or Called to conaider when rue~ 

th- aeneral lepl eoncluaione. The broad eoncluelone drawn 1n Order No. PSC-97· 

0364-PCO-EQ do indicate, however, that the Prebearing Omeer ovarloobd and failed 

to eonaider that VOM Ia a "pant" to t.hil proc:oodlng purauant to Section l20.62{12)(a), 

Florida Statut.M, beeauea: CO VOM la aiJ)8dficaJJ,y ~J~ P.'~lng; 
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and (iO VGM'a m•bet•ntiaJ int.er.t. will be det.rml.n8d by \b. Commluion in t.h1a 

proe-'ln1 when the Comml•lon addreleM l.aua No. 14 and decldea whether to 

approve c:>e* reooveJ')' otVGM'a S.pt.mber 22, 1993 Gu Saloa and Purchue Contract 

with Tipr Bq Llm.lted Partnerahfp ("TBLP") (the "'u Salaa Cont:racti throuib t.h1a 

and aubeequent fuel ooet reoovery p.roceedi~. 

Becauae \b. Pnh.eariq OMcer baa overlooked and t&.Ued to conalde.r theM 

material and relevant polnta ot ~ and law whldl demonatrat. that VGM ia at~UtJed 

to intervene in t.h1a procaedinr. VGM movea the Commluion to recon.eider Order No. 

PSC-97-0364-PCO-EQ on an emerpncy buia, and upon auch reconsideration, to grat~t 

VGM'e Petition ror lA&ve to lnt.rvene. 

BaokgroUDd 

1. On JeiW')' 20, 1~7. Florida Power Corporation ("FPC"), FPC 

Acquialtlon. L.L.C., and TBLP at~t.red into a Purch.ue AJrMment purauant to which 

FPC pro~ to purchue, own and operat. all of TBLP'a uaet. ueodated with 

TBLP'a gu-f.ired combined cycle copnaration faclllty located near Fort Meade in Polk 

County, Florida (the "Project"}. Thia doclutt wu initiated on Jeuary 21, 1997 when 

FPC filed a petition with the Commiuion. NQUaaUnf approval of tha tranaaetlona 

contemplated by the Purchue AiJ"eemat~t, including the termination of the five power 

purchw agNetunta that TBLP currently admln.iltert from the Projoct. 

2. VGM aupplJM natural PI to the Project purauant to Ita Ou Salea 

Contract with TBLP. Tbe Pul'chue Acreement cont.emplat.a that TBLP will uaign 

VGM'a Ou Salaa Contract to FPC, which will uaume TBLP'1 obUgatloM and dutloa 
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u the buyer of the su under the Ou Sal• Contract.. The t.enM of the Gu Salee 

Contract, however, require TBLP to obtain VOM'e con.1ent to web uaig:nment. To 

date, VGM baa not liven Ita oonMnt. 

S. On Februaly 6, 1997, VGM, u the .ale fuel auppliel' to the Prqject, tued 

a Petition tor IAaw to Intervene in thiJ proceeding. VOM'e Petition for Leave to 

Intervene delcribee bow VGM'• intereata will be aublt.antially affected by thl.e 

proceM!ing 

4. VGM wu the flnt party to requ11t leave to intervene in t.b.ill proceedinr.1 

VGM'e Petition lor IAaw to Intervene wu not oppoeed by an.y party, or pote.ntial party 

to thi.e proceeclinr. Indeed, over the past two month&, VGM bu been participating in 

thie proceeding u a party. VOM attended all meetlnp noti.ced by etaff, r.Jed a 

Preliminary u.t of r..u. &Jld Poaltiona, filed Direct Teetimony, participated U. the 

luue Development Worbhop, rMpondad to FPC'e Motion for Pre.Uminary Prehearinr 

Conference, •rwd cU.cover,. on FPC, &Jld filed a Preheari.oa' Statement. 

6. On Much 81, 1997, the same d.a,y u the Prehearinr Conference, the 

Prehearing Officer i.uued Ordol' No. PSC-97..()364-PCO-EQ denyl.ogVGM'e Petition for 

1 All other partiee that have requeeted to int.erwne in thl.e proceed.J.ng were granted 

intervention withl.o 1111 t.bl.o • month a.tt.r the fl.llnJ or • petition for leave to 

i.nt.ervene. TBLP filed a Petition for Leave to Intervene on February 17, 1997. The 

Prehearing Officer l.uued Order No. PSC-97.()2M..PCQ.EQ pv.;Jng TBLP'e petition 

on March 10, 1997. The Florida lnduetrial Power Ueere Group C"FIPUO") filed a 

Petition for Leave to lnterven. on February 18, 1997. The Prehearinr Officer i.uued 

Order No. PSC-97...()269-PCQ.EQ granting FIPU0'1 petition on March 10, 1997. The 

omce of Public CoUillel ("'PO") filed. Notice o.flntervantlon on March 21, 1997. The 

Prehearing Officer t.u.d Order No. PSC-97-0:US-POO-EQ on Mareh 26, 1997 

acknowlediinJ OPC'e intarv.ntlon. 
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Leave to Intervene and allo don,ylq VOM'a requ.t to p~t oral arsument on ita 

Petith n Cor Leave to Intervene. The order aimpJ,y atetea that VOM "alles- no 

eonatitutl.onal or atetutory rlibt to intervention . .. [,] hu Called to abow that ita 

eubet.ant.ial lntereate are being determined In t.hia proceeding" and that ita 

"i.nte.reete ... are not lnter.ta thla proceeding II Intended to protect. • The order doea 

not contain~ rationale or baaia for these broad eoncluaiona. The order allo providea 

no expl.anation Cor~ PrehMring Dmeer'a denJal ofVGM'a Requ.t for Oral Arsument 

on Ita Petition for Leave to Intervene. 

BtrnpllderaUon II Appropriate 

6. The purpoee o( a motion for reconaiderati.on tiled pursuant to Rule 26-

22.0876 i.e to brini to the Comm!Mion'• attention aome maU.rial and rolova.ot point or 

fact or law that the~ omcar overloolutd In i.uu.ing e non-final order. ~ 

Diamond Cab Co. v. Kfgg. 146 So. 2d 889', 891 (Fla. 1962). VGM recognlue that a 

motion for reconalderation II not an appropriate venue to rearau- mattera which wero 

already eonaidered. That Ia not VGM'a Intent. VGM i1 Clling thia Motion for 

Reeon.eiderati.on to bring to th.e Commi.uion'a attention pointa or fact and law that the 

Prehearing Officer overloolutd or failed to c:onaldar that entitle VOM to intervention u 

a party to t.hia proceeding pursuant to Section l20.62(12)(a), Florida Statu tea. 

7. The ablllcy o!VO.M to intervaoe in thll proceeding dependl upon wbrt.her 

VGM utiafiM the definition of"partJ" In Section 120.62(12), Florida Statu tea. Section 

120 .. 62(12) detlnea a "party" to Include "tpecl1IcaiJ,y named pel"'Ina who aub.taLtial 

i.ntereeta are being determined in the proceedlng." 0 l20.62(12)(aj, Fla. Stat.. (Supp. 



1996). Order No. PSC-97-0364-PCO-EQ doe. not addreel whether VOM w a 

speclfic:ally named penon in thW pJ"'CA''dlns. Th1l w a materiahnd relevant point that 

the Prehaari.ng O!licer overlooked and Called to consider. Further, altho~b Order No. 

PSC-97-0364-POO-EQ concludee that VOM bu failed to 1bow that ltl wb.tant.ial 

interesta are being determined 1n thW proceedlng:. it w apparent &om thll conclu.i.on 

that the Prebaari.ng Of!icer bu alto overlooked and failed to con1lder the fact that an 

iaaue to be determined by tha Commlaion ln thW proceeding -lalue No. 14 in the draft 

pre hearing order - w whether to approve VOM'1 Ou Sal• Contract for co.t recovery 

through the Commiulon'1 ru.t and purch• ...t power co.t recovery pl'OCMdlnp. Th4 

fact that the Commil&ion bu been aabd by FPC to approve VOM'1 Ou Sal .. Contract 

ror coet recovery purpo1n malt• it patlntly clear that VGM'• •ublrt.antleJ lntareetl will 

be determined in thil proe..,.lnr. 

8. A. deec:rlbed below, I( the PrebearinfOftlcer bad not overlooked and failed 

to conaider that VGY II a lpeCi&ally named penon in thW proeeedlnr whOM 

.ub.tantial int.ere.ta will be determined by the Commialon, tha Prehearinf Officer 

would have granted VOM'• Petition for Leave to Intervene punw...~ to Section 

120.62(12)(a), Florida Statute.. TbUI, recon~lderetlon of Order No. PSC-97..0364-POO­

EQ Ia neeeeae.ry and appropriate. 



VGM Ita~ Eptltlod to lntfix teuo In ]bl• P!"OCQ~rtlpg 

9. ~ demon.trated by the Collowi!l(. VOM is a ipedfical~ named penon in 

L VOM la ~ named on pas- two and Mven of FPC'a 

Petitioa 1 

b. VGM la e:rpreu~ namod on pag11 (our o( the Purchue Agreement 

appended to FPC'• Petition. 

VOM la ap~ named on pape MVIQ, aixt.een and Mvent.een of 

Robert Dolan'• Direc:t Teatimony filed on behal/ or FPC. 

d. VOM'a Ou Sa.lM Contract baa bMn llled with the CommiMion 

under a Requ.t for Contldential Cl.uaiflcatlon. 

e. VOM Ia e:rpreu~ named throughout the Requott for Confidential 

Cl.uaificatlon. 

C. {'.ommlwion atatra lntanoptory No. 23 to FPC uu: "Hu FPC 

~ the benettta and costa or terminating the gu aupply 

contract with Vutar .•. prior to the contract e:rpiretion date?" 

g. lMue No. 1• ln thla proc.eding la: "Should the CommiMi.on 

approve the recovery of fuel co.ta uaoel.ated with the V uta.r 

natural PI aupply contract through the Fuel and Purchaeed Power 

1 FPC't Petition mer. to Vut.ar Reto~ Inc. i.nattad ofVOM u the auppUer of 
PI to the Project under the Ou Sal.• Contract. Vut.ar Retource., Inc. la affiliated 
with VOM. However, VOM la the entity that la the party to l.he Ou Sal• Contract.. 
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10. The Florida Firat Di.trict Court of App38! hu held that the City of K.y 

W..t wu a "apeciLkal.bt n•mod penon• whoM IUbltanUal intei"Nta ~re being 

determined in a pr<l oeeding tA> develop a rule relating tA> Areal of Critl.eal State Concern 

where tU boundary daKriptioo in the pro pONd rule included the City of Key Weet_ 

even thouab the Clt)' of Key W..t wu not upreea\y ment.loood in th.e propoeed rule. 

Cjtx oCKpWwt y. Aaklw. 824 So. 2d 666,667 (Fla. bt DCA 1876). Uthe Clt;y of Key 

W..t wu a "IJ*IOI!III,y n~med pereon•in that pr<Jcw!lng, VOM I. clearly a Bpecifical\y 

named penon in th.la proceeding where the i.Nuee, pleadinp. teetl.mony, prehearing 

orders, and dilcoveJ)' an replete with upl'MI n!ereocee tA> VOM. 

11. AdditiooaJ..bo, VON'e IUbltantial int.erMW an beio& detennl.ood io th.la 

procwloJ. M dMcribed above, t.ba b'ao.lactioa. contemplated by the Purchue 

~ iDdude the ew~ment of tU Ou Salee Contract to FPC. AMu.mioc that 

VGM coOMnte to the •picnment, and the Comml•l.on approvee the Purchue 

Agreement. VOM will be in d1reet privity with FPC. Tbua, the Ou Salee Contnct, 

which Ia C\l.l'Niltl.)' e non-recula\ed qreemant between two private, non-regulated 

entitiM, will become a reculat.od aareemant 1\lliject to cllrect Commiulon Intervention 

in th.la and eubeequent 0011t recove:r,y procee<l!np. 

12. There Ia oo doubt that co.t :recovery of the VOM Ou Salee Contract 

throuJh the fuel ud purehuod power c:o.t recovuy claUN 1.1 d1redJ.y •~ l.leu.o in Lbia 

proceodlnc In order to deten:nine whether co.t f'ICOVIJ)' I. appropriat.e, the 

Commlllion will need to anaJ,yu and m.ab quant.ltetive declaio11.1 about VOM'e Ou 

Salee Contract. ThMe deeiaioa. ahould not be made in the abeenee ofVOM, e critical 
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party to tM au &lei Contract, and the party that could be foreed to bear the riab 

IM"CI•Yd with the Comml•lon'e declaion, l.r that decillion ill to deny eo.t recovery 

approval of the au SaJee Contract. 

13. The illue before tha Commiaaion In t.hie prc-'ln• rela~ to the VOM 

au 8aJee Contnct ill the I&JD8 iuue that the CommjpjQD adclnaee in lte aemi·annual 

fUa1 and pwocbued powv cc.t recovery proeeedlnp. By de~ VGM the opportun.l~ 

to interwne in t.hie ~log, the Prehearlnr Officer indicate. that VaM will not 

have the opportunity to intervene In the Commt.al.on'e fUel and purc:b.ued JNWer eo.t 

recovery proc.adlnp in the future when the Comm!Mion will continue lte evaluaUon 

of the l"eCC\'V7 b,- FPC ot tba co.ta &DOCiat.d with VOM'e au SaJee Ccntract. 

~the lntarwntJon ofVOM - a named party to a contnct be~ reviewed by the 

Commi..!on for colt recovery- ilia den.iaJ of due proceea. Moreover, udu~ VGM 

from t.hie proc.adln• do. not comport with the prior Uberal intarvenUon etandarde 

applied by the Commlwion In fuel and pu.rc.b.ued powv co.t recovery pauc:eedinp 

where the Comml..!on bu pnt.d Intervention to un.lona, environma.ntal and oth.er 

epec:laJ lntetelta sroupa. Sit In&; Fuel and Purchued Power Coet &covt!ry C!oyee 

and Oenentlng Porfqrmence Incont!ye Foetor. 94 F.P .S.C. 2:886, Oocltet No. 940001-El, 

Ordo.r No. PSC-94-0214-PCO-EI (Feb. 23, 1994) (&rantlnr United Mine Worltera of 

Ameriu ihterwntioD}: Inn: Fuel Colt Becovery C!aUH. Docket No. 82001·EU, Order 

No. 11274 (Oet. 27, 1882) (lrantinr Florldl&na Unlt.d for Sale Energy, lne. 

Intervention). 

8 



14. In thil proeeedlna. the C<!mmlulon will conduct a quantitative anaJ.y.ia 

ol the coaa a..aclat.d with VOM'a Ou SaJae C<!ntra.c:t, other putiea and atatr haw and 

will continue to comment on VOM'a Ou Sal• C<!ntract, and the C"'lmmiMion "'ill 

determine wbdber to approve VOJI'a Gu Salee C<!ntrac:t for co.t recowey. For t.hia 

to occur wbBe ~ VQY the rilbt to participate in thil procew!in1 doea not make 

an.1 MOM and undui.J and unlawful.b' pndudlcee VGM. Becau.ee VQM Ia a named 

peNOn wbc.e ••t.et.ntJel in&er.ta.,.. bam. cS.tarmined by the CQmmi•lon, VQM Ia 

entitled to intervene u a paV In t.hia proceecflng. 

BMJ"d tor Em........, TrMtmnt 

16. Due to the belated J..uame oiOrd.tr No. PSC-0864-PCO-EQ. and the Cut 

approec:ldnc haarinr in t.hia docket, VQM requeet. that thil Emerc-ncy Motion for 

Rec:onaideratiou be beard by the C<!mm!aion on an emerpncy buia at Ita April 14, 

1997 Ai"enda C<!Dleenca. l!'.marpnq treatment Ia necN"'Y ao u to prevent VGM'a 

rigbt.l Crom belni f\Jnber p~ced and to p,....rve the time, eneriD' and I"MMUJ"Cee of 

the C<!mml•ion, ltaltaft' and the partiN to thJa proceecflnr. 

16. VGM wu the firlt party to requMt lnt.arvention In thia procew!lng, filing 

ita Petition for Leava to Intervene with the C<!mmlulon ju.at. 16 dayl after FPC filed 

it.l Petition requaetinr the C<!mm'•lon to approve the Pureh.ue A,reemant. Order No. 

J>SC.97.03M-PCO.EQ deeyiq VOM'a PeUtlon for Leave to lnterven.e, however, wu 

not laaued until boure before the PrebearinaC<!n!erence on Ma.reb 81, 1997, whleh wu 

63 dayl an.r VQM tued lt.l Petition for Lea~ to Intervene, and onl,y 17 da,y8 before the 

bearlni acbeduled to be held in thla docbt.. 



17. 'l"M be&ri.Drio thla docket ia DOW juat two weeu away. VOM hu alreacly 

been p~udlced by t.bt deD1al olVGM'• Petition Cor IAave to lnterven110 dole to the 

hearinr dat.. An iMwl propoeed by VOM to be con~ldered In thil proceedlnr hu been 

ltriekan by the Pre~ Oaicer and FPC had not n~~~ponded to VGM'• clilcovery 

reque.tl. Each dq that thla Motion for Recon~ideration II n.ot addreued by the 

Comml•lon and t.bt be1rioJ data drawa nearer, VOM will IUlrer pnl)udiee. By 

~ thla Motion for Reco!Wdaration at Ita April 1(, 1997, tho Conun!lllon can 

grant VOM ltandtnr io time to 1\.tll,y partiC!ipate In th.e hearinr. If, on the other hand, 

the Commlulon waitl to addNII thil Motion for Rec:onalderation until a1\.er the April 

17, 1997 ~and the Comml•lon linda thet vo~ b.u •tandin&. the Comml•lon 

will need to conduct another hearlnr l.n thil docket. Conducting an unnecer11ry 

hearing would wuta the time, anergy and reeoureee of the Comm.L-aloo, 1t.a1f and th.e 

partie~ to thil docket. By a.dd.relling thil Motion for Recon~ideration on April 1 (, 1997, 

the full Comm••lon can determine whether VOM hu ltandini to intervene prior to the 

Aprlll7~. 

WHEREFORE, VGM l"88p8Cttu1J,y requ11te that the Col1lllli.Aion: 

(a) addNII thla Motion Cor Rec:o.Diiderati.on on an emergency bull at the 

Commi• lon'• April 1 .. 1997 Apnda ConCeranee; 

(b) recoDiider Order No. PSC-97-0364.·PCO.EQ; 

(c) JrlllL VOM'• Petition Cor IAave to lnterveM; and 

(d) IJ'IDt IUCb other Nllel u the Comml•lon deem1 appropriate. 

10 



ReepectM!y aubmitted, 

@:~,. 
HOLLAND & KNlOHT LLP 
P.O. Drawer 810 
Tellehenee, FL 82302 
(~ 224-7000 

At~ lor va.nar 
Gu MarbtU.., Inc. 

CMnfiCATE Of SERVICE 

1 HEREBY CERTIFY that a cop,y of Vuta.r Gu Marbtln& Inc.'• Em.erpney 

Motion for~ of Order No. PSC-SI7.()8M.PC0-EQ wu fumahed by hand 

deliYV)' t.o the following thJa Srd da_y of April. 1997: 

JamM A. MeGM, FAq. 
Florida Power CorporaUon 
3201 84th St., S. 
St. Paterlbur£ FL 837~ 

1!1 

Lorna R. Wqner, Elq. 
2640 Shumard Oak Blvd., Room 370 
T•ll•h•nee, FL S2S99-0860 



Patrick K. Wigina, FAq. 
Donna L. Cen•eoo, FAq. 
W'lggi.oa a: VW.COrta, p .A. 
601 E. T•DDIKII St. 
Tellahessn, FL 32302 

Chria S. Coutroullt 
Carlton. Fitlda, Ward, 

Emmaou.l, Smith A Cutler, P .A. 
One Harbour Place 
777 s. Harbour laland Boulevard 
Tempe. FL 88602-57M 

TAL.IO.gsl.l 
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J oeeph A. McOiot.hlln, Etq. 
Vicld Gordon Kaullnan. Etq. 
McWhirter, a..v., McOlot.hli.n, 

Davicaon. Rief A Bakaa 
117 8. Oacadeo Street 
Tallehnne, FL 82301 

John W. McWhirter, Jr. 
.McWhirter, Reevw, McOlot.hlln 

Davilbon. Rief A Babe 
100 N. Tampe Ave., Suite 2800 
Tampa. Florida 83602 

John Roger Howe 
Deputy Public Cou.neel 
Office of Pub.llc Coun.tl81 
c/o l.be Florida LeeiaJature 
111 W..t Ma.dWoo Street 
Room812 
TaJ!eh•nee, FL 82399-14()(1 
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