
State or Florida 

·M·E-M-0-R-A-N-D-U-M-

DATE: April 30, 1997 

TO: William D. Talbou, Executive Director 

FROM: Robert V. Eliu, Chief of Electric .t Ga. Division of Legal Se~i~~ D..~[ l't ~ 
Vicki D. Jo1maon, Seaior AlfDiney, Division of Lepl Services V4] 

RE: Slllff ~on IMl the Commillion Request the Circuit Coun in Lake County 
to Refer to lbe Commillion. ~ons Rclaliq to FPC's Operation of the Pulverized 
Coal Avoided Unit on FPC's Syllml- Cale No. 94-2354-CAOI. (The issues regarding 
the operation oflbe avoided llllit.eaermue to pendina Docket No. 961•77-EQ before 
this Commission.) 

CRITICAL 
INFORMATION: Pta. place tbia on the May 5, 1997, Internal Affairs. Action is needed. 

By this mcmonnd•m, llaff nqllelll IMl the Commission authorize it to file the 
appropriate pleadiq in the Circuit Court nqnatiqthat lbe court refer to the Commission issues 
relating to FPC's Openlion of it's Syllml of the Pulverized Coal Avoided Unit - Ca.e No. 
94-2354-CAOI. 

On December 12, 1996, Florida Power Corporation (FPC) filed a petition for approval of 
a settlement apeement betw111 FPC IIIII LaU Copn. Ltd. Acc:ordina to FPC, the settlement 

__ agreement clarifies how the pmia will perform under the Nqotiated Contrac:t for the Purchase 
of Finn Capacity and EIICIJY for a Qullif')'ina FIICility IUid thereby terminates litigation now 

--- pending between the parties in slate c:ourt. 

C1\l --- The slate court litiaatioa refers to a lawsuit filed by NCP Lake Power, Inc. as General 
Cl--''-· ___ __partner of Lake Coaca Ltd. 11•in• FPC in the circuit court in Lake Co1111ty, Florida (Case Ill.~· 
C T rl 94-2354-CAOI, Judae Don F. Bri11111 praidlna). The parties disaaree u to the approprioze L S 

-- --methodology for detenninina the enft1Y p;ce to be paid JIWSUIIIIt to section 9.1.2 of flil: f: 
[A(, - - begotiated contract. Section 9.1.2 provida, unoaa other tbinp. that LaU Cogen will receiYe [;~ 
I I • payments based on the firm eneraY COil for e8Ch hour that FPC would have had a unit with fie -
i.. 1-, _ _ characteristics of the avoided llllit opcratina; IUid dllrina all other hours, the energy cost shall :be O'r 

equal to the as-available eneraY cost. ~ ~ 0\. 

-' ~ 

\. 

~- ....:1" 
When the Lake Co1111ty lawsuit wa initiated, lbe ;.. concemina the Commissio~s :=­

J authority to interpret negotiated CODtnK:ts wa pendina in Docket No. 940771-EQ. Therefore:i> 

111 , • __ _protect its jurisdiction, the Commillion filed a motion to intcrveDe in the LaU County case. In 
nT '.\ granting intervention on January 31, 1995, Jud&c BriiiP stated that the Commission had certain 

-- -e·xpenise, therefore he wa invitina the Commission to usillt the court in resolving the dispute. 
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In view of the CommiJiion' 1 decision lhll it would defer to the "'urts to interpret the 
pricing provision in FPC's neaotWed ~tnletl (Order No. PSC-95..0210-FOF-EQ, issued 
February 15, 1995) and the Judae's invilltion, the Commission filed a Motion to Withdraw as 
Pany and To Appear as Amicus Curiae. Tbc court hu not naled on that motion; however, 
neither party objected. 

On February 23. 1996, Judp Brius issued an order llflllling Lake Cogen's motion for 
partial sununary judgment Tbc order lllltcl lhllleClion 9.1.2 requires that FPC make electric 
energy payments to plaintiff with refenmce to the modelina and operation of a real, operable 
1991 Pulverized Coal UniL Tbeaefore, partial summary judplent was entered for Lake Cogen 
and against FPC on the issue of liability for FPC's failure to pay Lake Cogen at the finn energy 
rate when the avoided unit with opeglional cbanetcriltics of an operable 1991 Pulverized Coal 
unit contemplated in the ~&~ec•n•:nt wauld bave been operlltina. Following the coun's ruling as 
to liability, the lawsuit hu linpred pendina the parties' lltdement neaotiations. 

On April 22. 1997, Judp BriiP held a lliiUI -rerence Iarina to consider FPC's 
motion to ratify and enforce the leltlcment Be • Lake lntaat Holdings, Inc. (LIHI). the 
majority partner in the Lake Copa project, bas IIIII approved the settlement agreement, the coun 
stated that it "'uld IIOl ratify the settlemeat. Tbc c:oun hu pven the parties until June 2, 1997 
to secw-e the requilite approvall from LIHJ. Ab.eaa LIHI's approval, the "'un will set the maner 
for hearing as to damaaes. 

Resolution of the dam..,. j,.. (i.e. wbea FPC should bave paid firm or as-available 
energy ~) is contingcat 11p011 a dctenDiDation of the hours when FPC would operste the coal 
unit on its system. Such a detcnninalioa requires the COIIIideralion of lecbnical matten which 
are uniquely within the Commillion'a expcnile. These 11t111en include, but are ..at limited to, 
fuel availability, fuel price forecall, unit baa ntel,·and mai........_ requirements. In addition, 
the Commission's approval oftbe neaoti8fed -lllact in 1991 provides for recovery of the costs 
incwred pursuant to the "'ntrKt tbrouab the 1\ael adjn-t proceedinp. If the coun awards 
damages, the Commission will be r..d with dctenniDina wbctbcr FPC should be allow~'<! to 
recover tbcsc amounts p~ to Section 366.051, Florida Statutes. 

For these reuons, stiff rec:ollllllllld that the Commission should request that the Lake 
County "'un refer to the Commission questions relating to FPC's operation of the pulverized 
coal unit on its system. Tbc CommiJiion ~d then "'nduct an cvidcntilry hearing and submit 
its specific fmdings to the court for COIIIidcralion. 

In 1988, the cin:uit COID1 ofPincllu Collllty refcned technical matten to the Commission 
concerning a lawsuit by H- Sboppina Network, Inc.'s (HSN) •aainst GTE Corporation, 
General Telephone Compaay of Florida and GTE Ccmmllllic:.aions Corporation (Docket No. 
880815-Tl). One "'unt of HSN'a complaint alJcaed that the defendanta bad failed to meet their 
obligations to provide reuonable and auftlcient telephone facilities and equipment as requi"'<l by 
Section 364.oJ, Florida Statutes. After alariJIII, the Commi•uon issued Order No. 21280, on 
M.ly 2S, 1989, flllding lhll GTE's service to HSN met the SliiUtory and regulatory requirements. 
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Whether the cifcum•"'tl of a particular cue ue such as to indicate thatlhe circuit coun 
should refer the maater to the PSC for findinp is within the cowt's discretion. Southern Bell Tel. 
and Tel. Co. y. Mobjle A!!!C!rira Com .. 291 So.2d 199 (FIL 1974). In that case, Mobile America 
Corp. sought damqes in circuit cowt baled on Southern Bell's allqed failure to meet its 
statutory obligation to provide efficient telepbotc service. The cin:uit cowt dismissed !he 
complaint on tbe grounds that the PSC had exclusive jurisdiction and the district coun of appeal 
reversed and remanded. Mpbj!e AI!!C!rira Com. y. Soytbcm Bell Tel. and Tel. Co., 282 So.2d 
181 (Fla. I st DCA 1973). In ill appeal to the Supreme Court. Southern Bell conceded that lhe 
cin:uit cowt had jurisdiction over the claim, bulaacrted that the cowt WIIS required to obtain lhe 
benefit of the PSC's findinp 

Staff believes that Judp Briap recoptized thai the cowt could benefit by the 
Commission • s fltldinp when he lflll*d intftvenlion; theaefore, the Commission should accept 
Judge Briggs' invitation to help by requcstina thai the court refer the question as to when lhe 
avoided unit would operate on FPC's syllem to the Commission. The Commission's participation 
in this manner will promote judicial eco11omy and will CIIIUt'l that tbe ratepayers' interests are 
protected. 

RVE/js 
cc: Dr. Mary Bane 

Joe Jenkins 
Bob Trapp 
Rob Vandiver 
Noreen Davis 




