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P a 0 C B B D I M Q 8 

(Bearia9 ooavened at 1133 p.a.) 

COMXT88IODR DDIJOMI Call the prehearing 

4 conference to order. Can I have the notice r ead, 

5 please? 

6 xs. V..UGBI Purauant to notice• issued Hay 

7 12, 1997 and Kay 27, 1997, this time and place have 

8 bean set tor a prahaaring conference in Docket 

9 No. 970171-EU, determination of appropriate cost 

10 allocation and regulatory treatment of total revenues 

11 associated with wholesale sales to Florida Municipa l 

12 Power Agency and City ot Lakeland by Tampa Electric 

13 Company. 

14 Lealie Pau9h appearing on behalf of Staff 

15 with Robert Elias on behalf of Staff. 

16 xa. WZLLI8a I'm Lee L. Willis appearing 

17 together with James o. Beasley and Kenneth R. Hart 

18 with the firm of Ausley • McMull en, Post Office Box 

19 391, Tallahaaaee, Florida. Also appearing on behalf 

20 of Tampa Electric Company will be Harry w. Long Jr ., 

21 Post Office Box 111, Tampa, Florida 33601. 

3 

22 xa. BO .. I I' • Roger Howe with the Office of 

23 Public Counsel, appearing on behalf of the c iti zens of 

24 the State ot Florida. 

25 xs. KavrMaMr Vicki Gordon Kaufman and John 
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1 McWhirter, Jr., of the law firm McWhirter , Reeves, 

2 McGlothlin, Davidson, Rief ' Bakas, on behalf of the 

3 Florida Industrial Power Users Group. 

4 co .. x••xo .. a DBABOMI Preliminary matters? 

s KS. PAUQBI None th~t we are aware or. 

6 C0~88IO .. a DBABOMI Parties have any 

7 preliminary matters? 

8 xa. WZLLI81 Commissioner Deason, we have 

9 over the last several days had several discussions 

10 with the parties and with Staff with respect to the 

11 handling C'.f certain information which Tampa Electr i c 

12 Company haa requested that the Commission treat on a 

13 confidential basis. We have filed motions for 

14 protective order and filed motions of an intent t o 

15 seek confidential treatment of these documents and 

16 have produced on very short notice, at the request of 

17 Staff, a great deal ot material, so•ewhat over 1,000 

~8 pages ot materials. 

19 These materials have been subject to 

20 discussion among the parties at the deposition held 

2 1 yesterday, and we have triad vary diligently to both 

22 produce the information that we were requested to 

4 

23 produce on -- really on one working day's notice, and 

24 to accord the various parties reasonable a ccess t o t he 

25 material. We think that it would be appropriate to 
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1 discuss that and let's get a reasonable method of 

2 handling this material from this point forward. 

3 We have entered into a confidentia l ity 

4 agreement, a nondisclosure agreement, with the expert 

5 witness for PUblic counsel. We have -- the documents 

6 are being delivered to Detroit this evening for 

7 production in the officea of Hugh Larkin tomorrow 

8 morning. We have provided access to the materials to 

9 Staff beginning at 10 :00 on Tuesday morning after the 

5 

10 Me.morial Day holiday and have retained those documents 

11 in -- however, in the possession of the company giving 

12 the Staff acceas to them. 

13 We have offered to FipUG a nondisclosure 

14 agreement. However, they have-- tor reasons I'm sura 

15 Ms . Kaufman will address later, have chosen not to 

16 execute that agreement. 

17 We have no problem whatsoever with producing 

18 the documents to each of the parties in this 

19 proceeding and to Staff, as we've indicated . We do 

20 have a concern, however, with respect to producing the 

21 very confidential inforaation to a couple ot 

22 individuals that have been involved in this case for 

23 FIPUG, and we have named those individuals, because 

24 they have a concurrent ongoing interest in a aeparate 

25 matter of -- in negotiations in which that information 
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1 will be specifically and immediately beneficial to the 

2 detr iment of Tampa Elec tric and its cust omers. 

3 Mr. Long will add.resa that in a aoaent. 

4 We have brought the documents back to 

5 Tallahassee from Tampa and wish to tile them with the 

6 clerk so that they'll be physically here in the 

7 building . We will provide reasonable we do not 

8 object to FIPUG having access to that material upon 

9 the execution of the nondisclosure agreement that 

10 we've provided, and I think we can move torward wi th 

11 the proceeding. 

12 So what we would request that you do is 

13 enter an order, which would be a temporary protective 

14 order, which would protect this material, allow them 

15 to be fil ed with the clerk without us going through 

16 the laborious, difficult and time consuming ettort to 

17 highlight all the material, to provide redacted copies 

18 and go through all of the mechanics that will take us 

19 several days to go through, which we'd rather not 

20 spend that time with that effort and rather have the 

21 time available tor staff and others to view the 

22 doc uments if they want to. 

23 COXKIBBIO .. R oaa.o•a Have you discussed 

24 this with the other parties, Mr . Willie? 

25 MR. WXLL%81 We have discussed this general 
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1 subject matter. The specific proposal -- Staff 

2 requested, as I understand it, at the end o f the 

3 deposition yesterday that we bring the material back 

4 and file it with the clerk's office. And we would 

S like to do that but in a way that's not so time 

6 consuming and mechanically difficult. We'd rather 

7 spend the time, you know, for them to review the 

8 documents. 

7 

9 So we discussed it with Staff yesterday, and 

10 Mr. Howe was on the telephone at the deposition. We 

11 have not specifically discussed that procedure with 

12 PIPUG with respect to filing the docuaents. 

13 COKKI88IOnR DBABO•a Now, is this the 

14 information that was produced at the deposition 

15 yeoterday? 

16 XR. WILLIBI Yes , sir. 

17 COXIliBIIODR DJ!ASOlU And you have that 

18 here. And let me ••• if I understand . You are 

19 willing to file that here at the Commission if it will 

20 be filed subject to a protective order? 

21 

22 

XR. WILLIBI Yes, sir. 

COIOfi88IOnR DBABO•• And tnat protective 

23 order would specify what? 

24 xa. WILLI81 Well, it would specify that the 

25 matter be accorded confidential treataent and that the 

n.c>RIDA PUBLIC s•RVIC. COXIli88IO. 
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1 Staff would have access to it in the clerk's office 

2 and upon the execution of an appropriate nondisclosure 

3 agreement, that FIPUG would also have access to the 

4 aaterials in the clerk's office. 

5 And to that we have filed a spe cific 

6 pleading entitled "Talllpa Electric Company's Motion for 

7 Teaporary Pro~ective order." 

8 COMMI88IODR DaASOMI When was that filed? 

9 KR. WZLLI8c It was filed tnday. The terms 

10 an.d conditions would be aa follows, Commissioner 

11 Dea•on; that the document subaitted by Tampa Electric 

12 on a notice of intent to seek confidential 

13 classification would remain confidential and exempt 

14 from public dieclosure on a temporary basis, that any 

15 of the above-referenced documents not identified for 

16 use at the bearing in th i s proceeding would be 

17 returned to Taapa Electric company without any o! the 

18 content th.ereof being publicly disclosed, that any of 

19 the documents identified for use in the final hearing 

20 shall continue to be treated as confidential pursuant 

21 to the order eat.ablishing procedure, wLich was Order 

22 PSC-97-0350-PCO-EU and that Tampa Electric will be 

23 afforded the 21-day period following the hearing in 

24 this proceeding to submit a formal request for 

25 confidential treatment of any of the above-reforenced 
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l aaterials identified tor use in the final hearing . 

2 This j uat allows us to take only these 

3 materials, get t .. porary protection fro• it and then 

4 we will deal with the aechanics with respect to just 

5 the aat•rials that are intended to be used, and the 

6 rest of it would be returned to us. 

7 We feel that once they are reviewed, then 

8 the nuabers of docuaents that would need to be 

9 retained would be -- boil down to a very few. 

10 OOMMI88IODR oaaao•a So the advantage of 

11 this procedure as you reco .. end or suggest ia that 

12 intoraat!on would be available and it would not 

13 necessitate you going through the mechanic s of 

14 actually requestin~ confidential treataent until after 

15 the tact when tb• intoraation that -- whatever 

16 information is used in the proceeding, that you would 

17 then tile the necesaary filing to seek conf identi a l 

18 treataent. 

19 MR. WILLI81 That's right . This is just a 

20 practical solution to a situation that's come up t hat 

2 1 we would look to deal expeditiously with today. 

22 OOMMI88IODR oaaao•a Mr. Howe? 

23 MR. aDWWI Commiasioner Deason, I just 

24 received a copy ot the aotions t or t .eaporary 

25 protective order. However, I understand that 

I'LORID& PUBLXC a•RVICII COJIKI88IO• 
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1 Mr. Larkin ia going to have the opportunity to review 

2 certain documents in his office toaorrow and that will 

3 satisfy my office's interest in those documents. 

4 OOMMI88IODJl DD80•• So you hAve no 

5 objection to the procedure as outlined by Mr . Willis? 

6 KR. BOWWI No, sir. 

7 COMMIBBIODJl DD80.1 M8. hufa.an? 

8 u. D~l Thank you, co .. issioner 

9 Deason. We sort of have two different aatters on the 

10 table here , one concerns the motion for temporary 

11 protective order that we just received. And based on 

1 2 Mr. Willis' explanation, I'd be happy to respond in 

13 regard to that procedure. 

14 And the other matter involves Tampa 

15 Electric's motion tor protective order, whic h 

16 essentially asks that you deny FIPUG acces s to all the 

17 documents that we are discussing here, as well as t o 

18 some discovery that we have requested. And I would be 

19 happen to give you FIPUG's position on that when you 

20 think it's appropriate. 

21 OOMMI88IODJl DD80•1 Okay. I 1 11 just trying 

22 to get everything straight in ay own mind as to when 

23 different things were tiled. 

24 The motion for teaporary protec tive order 

2 5 was tiled today, correct, Mr. Willis? 

I'LOUDA PUBLIC s•RVICB CODI88IOM 
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2 

KR. WILLI8z Yes, sir. 

COKMT88IO .. R DaA&o•a Now, Ms. Kaufman you 

3 are referring to another motion that was filed. What 

4 was the date of that filing? 

5 MS. &&~1 I believe it was May 19th. 

6 Tampa Electric tiled a action for a protecti ve order 

7 in an objection tc some of FIPUG'a discovery. 

8 COKMI88IOIIJIJt D.a80•z All right. Since we 

9 are on the subject right now of the temporary 

10 protective order which was filed today, if you would 

11 address th~t first, and then the May 19th filing 

11 

12 concerning the objection to discovery a.nd a motion for 

13 protective order. 

14 MS. Ka~l I'd be gla~ to. I haven't 

15 reviewed the action that was just handed to me, but I 

16 guess my initial reaction to this is that the 

17 commission has some very stringent procedures in place 

18 if a party intends to seek confidential classification 

19 of material. I know that they're not particularly 

20 tun, I've had to do it ayael!, but I think the purpose 

21 of that is to require the party with tho burden to 

22 demonstrate confidentiality to winnow down that 

23 information that they believe is truly confidential . 

24 And I think we would object to the wholesale 

25 filing of a lot of docuaenta and giving them, as I 

nOiliD& PO'BLIC .. JlVTC. COXKI88IOB 
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1 understand it, confidential protection, sort of a 

2 carte bl anche. 1 think that the burden i c on Tampa 

3 Electric to identify those portions ot docuaenta that 

4 they believe are confidential an~ to follow the normal 

5 routines and rules o! this Commission in seeking 

6 confidentiality, including justifying their basis in 

7 allowing the other parties to respond as to whether 

8 they think that justification is appropriate. 

9 Now, we have not --

10 

11 question on that point. I think you make a valid 

12 point, but I think -- and correct ae it I ' a wrong. 

13 And this is intoraation that was produced at a 

14 deposition that was just held yesterday, and there ' s 

15 no outstanding discovery per se on this information. 

16 And correct ae it -- and it that is the case, then the 

17 company would have 30 days under a normal discovery 

18 process to actually produce the information and that 

19 is probably not going to facilitate having that 

20 information available in time to utilize at this 

21 hearing . 

22 Now where aa I wrong in that analysis? 

23 ... DUI'KUII Well, I have to preface my 

24 relllarks by saying that I have not been privy to seeing 

25 any o! these docuaents, so I can't really coament on 



1 that. It's ay understancHng that Staff issued a 

2 subpoena duces tecua tor Ms. Braniok to bring these 

3 items to the d~position. And, again, FIPUG was not 

4 permitted to attend the deposition. I only know that 

5 as a preliainary matter Ms. Branick was asked to 

6 identity those part.a of the docuaents th.at Tampa 

13 

7 Electric intended to olaia confidential classification 

8 for. 

9 I certainly wouldn't have any problem with 

10 Tampa Electric having a shorter period to tilo their 

11 justification. I just have aoae concern that the 

12 Commission would without any type of review or 

13 justification grant theao docuaents confidential 

14 status. And I understand that we are under some time 

15 constraints, we are going talk to about those in 

16 regard to Taapa Electric's total denial of acces s to 

17 FIPUG to these documents. But I do think that some 

18 justification is required. I think it's required 

19 under the statute governing confidentiality and under 

20 this Coamisaion's rules. 

21 KR. WXLLX8a Coaaiaaioner, one thinq that 

22 needs to be pointed out, we did not produce this 

23 information subject to a subpoena. We produced it 

24 subject to a list of aaterials that Staff listed in a 

25 notice of deposition, which ia a big difference. We 



1 did so, thorotoro, voluntarily. The notice was 

2 provided to us, I believe, last Thursday, and we 

3 responded attar one working day over the Memorial Day 

4 holiday, which a nuaber of Taapa Electric people 

5 worked very hard to have this aaterial available 

6 Tuesday morning at 10:00. And that what we are 

7 trying -- the appropriate way to do this, handle the 

8 material, would be tor thea to reaain in Taapa 

14 

9 Electric Coapany's possession and allow the parties an 

10 opportunity to coae see it in our offices. We have 

11 tried to do something that is aore convenient tor the 

12 Staff in response to the request that they made of us 

1~ yesterday, that it be made available here, which is 

14 aore convenient tor Staff. 

15 And while this material hae some volume to 

16 it is because we've been asked to produce bac kup 

17 material that all contains the saae information, which 

18 is Taapa Electric's projected increaental cost by unit 

19 by year in the future, which is the most sensitive 

20 intoraation that I oan iaagine that a coapany hoe , 

21 particularly as -- where we're involved in a very 

22 coapetitive wholesale aarket and we are currently, 

23 this very day, involved with a negotiation with a 

24 coapany that we believe is a aeaber of FIPUG, whic h is 

25 IHC Agrioo. It is a request tor proposal, which I'm 
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1 sure you are familiar with, it's been in the papers, 

2 it's been in the trade press as well, where IMC has 

3 gone out tor a request for proposal. 

4 Tampa Electric has submitted a response to 

5 it. Brubaker It Associ a tea ia the technicdl advisor to 

6 IMC. Mr. McWhirter b the legal adviser for IMC 

7 Agrico. We have sat across the table, Hr . Long has, 

8 just last Wednesday in a lengthy negotiation with both 

9 of those parties present. And the information that we 

10 have is not infor.ation that we speculate could be 

11 used, it is inforaation that could be used today upon 

12 our release to it. And it can be used with respect to 

13 that particular ongoing negotiation and any similar 

14 proceeding or negotiation that Taapa Electric would 

15 have with any whole•ale customer. So it's extreaely 

16 sensitive information, and we have just set up 

17 something that will provide the information to FIPUG 

18 and the Staff and PUblic Counsel in a auoh faster way 

19 than would be done under noraal procedure. You're 

20 right. 

21 we, first of all, have not reo~ived for the 

22 second -- there are two waves of aater1al . We 

23 requested some aaterials in response to a request for 

24 production tor which we requested confidential 

25 treatment. Staff looked at those aateriala and wanted 

J'LOIUDa PUBLIC sumo. COIOU88IO• 



1 a lot aore very detailed information, which we 

2 produced, which we have said we produced on this one 

3 working dey's notice. So I think the company could 

4 have taken the position that, well , this needs --

16 

5 should have been done in a request tor production, and 

6 we've got 30 days to deal with , and we'll see you in 

7 30 days, plus five days for mailing. Or we could take 

8 this extraordinary effort to make the information 

9 available and try to proceed forward. 

10 Now, at the deposition, FIPUG chose to have 

11 M.r. McWhirter attend. And we had offered these 

12 materials to Ma. Jtauflllan, to any other e.xpert, tor 

13 FIPUG to work in conj unction with Mr . Larkin or with 

14 Staff or any other expert that they chose, but not the 

15 people that are sitting a cross the table fro• us that 

16 can use the information right away. 

17 So what we have done, I think, ia we have 

18 gone well beyond what we are required t o do, and it i s 

19 entirely reasonable. We've accorded all parties a 

20 reasonable access to this aaterial, and I thin:c your 

21 entering this t .. porary protective order under t~ ~ 

22 terms that we prescribed earlier juat helps facilitate 

23 thi ngs. What Ma. Jtautaan wants to do will de lay 

24 things. 

25 coaaaaaiona oBUO•• M• . Kaufman? 
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1 IUJ. DtJJ"'IU a Mr. Deason, I think that we ' re 

2 mixing apples and oranges hare. And I'm going to take 

3 the opportunity now to respond to what Mr. Willis has 

4 said which is the substance of their motion tor 

5 protective order. And that ia different t .han, I'm 

6 assuming, what is in their motion tor temporary 

7 protective order which, again, I understand tt will be 

8 asking the Commission to hold these documents 

9 confidential until, I guess, after the hearing and 

10 then anothe.r 21 more days. 

11 Now I teal it's incumbent to discuss the 

12 allegations that have been made and Tampa Electric's 

13 reasons tor denying FIPUG access to this information. 

14 But I'd kind of like to preface my remarks, and I 

15 think that's important to have some perspective on 

16 what's going on in this case and not lose sight of the 

17 forest tor the trees. 

18 Tampa Electric tiled this case. Tampa 

19 Electric has asked tor treatment of these wholesale 

20 sales which are different than the co .. iaaion'e policy 

21 and different than the norm. Tampa Electric is the 

22 party that baa burden of proof in this case. Tampa 

23 Electric is the party that prefiled the testimony of 

24 ita witn•asea and exhibits, which it says show that 

25 there are some sort of net benefit to the ratepayers 
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1 from their proposed treataent of these sales. 

2 The exhibits to M.a. Branick 's test imony and 

3 the underlyinq inforaation that Hr. Willis has 

4 referred to that FIPUG and your own Staff has 

5 requested ia what we're talking about in this Datter. 

6 And this discovery is directly related to 

7 Ms. Branick'a testiaony and it's the heart Tampa 

8 Electric 's case, as I understand it. I think it 

9 probably qoes without sayinq, but I'm qoinq to say it 

10 anyway; FIPUG's a party to this case, FIPUG has been 

11 qranted intervention because they have a substantial 

12 interest at stake here, and we want an opportunity to 

13 view the very aaae discovery that your own Staff has 

14 asked for and received. And just so you have an idea 

15 of what it is, it's a year-by-year analysis of 

16 revenues and coats that Dupport Ms. Branick's 

18 

17 exhibits. This is FIPUG's Interroqatories 3 and 4 and 

18 POD No. 2 to which Tampa Electric has refused to 

19 respond. And it's also the inforaation that was 

20 supplied aqain, a a I understand it, ot Hs. Branick's 

21 deposition. 

22 The deposition that we were discussing took 

23 place yesterday and TUesday, about a day and a half. 

24 It was noticed by your Staff 

25 COXM%88IO .. a D&ASO•• Let me interrupt just 
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1 for a second so I can clarity. The information that 

2 was provided at the deposition yesterday, which 

3 Mr. Willis indicates was done on a one-day turnaround 

4 and was done basically on a voluntary basis, is that 

5 the same information that 1a the subject matter of 

6 your Interrogatori8s 3 and 4 in Production of 

7 Documents No. 2? 

8 MS. X.VF.KaK& It is. Now, again, as I 

9 understand it, vben Taapa Electric responded to 

10 Staff's discovery, they gave what might be 

19 

11 characterized as not co•plete responses. And, again, 

12 as I understand the situation, that !a why Ms. Branick 

13 was asked to bring these additional materials to her 

14 deposition. 

15 And I have a copy of the deposition notice 

16 if you thi nk it would be helpful for you to review the 

17 kind of information that your Staff had asked for. 

18 COJDU88IODR o.uo•• That won't be 

19 necessary at this point. 

20 K&. P&Ua.a Commissioner, if I may interrupt 

21 for a moment, Staff would like to mak.e a point of 

22 clarification. The statement baa been made that these 

2 3 documents, particularly the dOCUIIe.nta produced at the 

24 deposition, were done ao voluntarily on a one-day 

25 notice. It's staff's position that the information 
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1 requested in the notice or deposition is subsumed 

2 under three discovery requests froa Staff, two of 

3 which have not been responded to and one ot which has 

4 been objected to on the basis of timing by Tampa 

5 Electric. We just wanted that for the record. Thank 

6 you. 

7 CODI88IOna 011&80111 Thank you. I'm going 

8 to allow Ms. ~ufaan to continue, and then we'll take 

9 that matter back up. 

10 ~. Ka~a So Ms. Branick'• deposition 

11 was noticed by your Staff and conducted by your Staff 

12 and these aateriala were requested and I assume were 

13 provided and I assu•e they're the same aaterial as 

14 Mr. Willis is talking about in his motion tor 

15 teaporary protective order. 

16 As Mr. Willis indicated, ~Y partner, 

17 Mr. McWhirter, atteapted to attend the deposition and 

18 this dispute arose in regard to these materials. and 

19 he remained there only tor some introductory comments 

20 to put FIPUG'S position on the record. so I think 

21 that kind or gives you the background here. 

22 Now I want to turn to the substance of 

23 wnat's at issue here. And I want to put aside tor a 

24 moment the question or whether the doouaents are 

25 confidential. We don't think they are, but I want to 

20 



1 put that aside for the moaent, and I want to suggest 

2 to you that to prohibit FIPUG, who is a party to this 

3 case, from having access to this information is a 

4 clear violation ot FIPUG's due p rocess righ ts in this 

5 matter. And I'd also like to suggest they'd be a due 

6 process violation it the co-ission were to rely upon 

7 or to base its decision in this case on documents 

8 orhich a party to the proceeding does not have access 

9 to . Now 

10 COMMX88IO..R DaaBOMa On another point of 

21 

11 clarification. Aa I understand it, TECO has suggested 

12 a way tor FIPUG to have ace••• to those doc uments. I 

13 assume that's not acceptable . 

14 MB. DUI'DIIa And I was just going to move 

15 on to that. Exactly. 

16 You heard Mr. Willis represent to you that 

17 TECO bas suggested a way that FIPUG could have access 

18 to these docuaents. And I would suggest to you that 

19 TECO's "otter," we'll put it in quotes, is 

20 unreasonable on its face. 

21 And I just want to go back and state tor you 

22 my understanding of Taapa Electric's objection to 

23 providing FIPUG with these documents, and that is that 

24 Mr. Pollock, who is FIPUG'a witness in this case, 

25 who's tiled testiaony in this case and who I know the 
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1 Commissioners are fa.iliar with because he's testified 

2 here many tiaes before, Mr. Pollock has been retained 

3 by an industrial oustoaar in a matter that ' s totally 

4 unrelated to this docket. Now Tampa Electric says 

5 that•a enou9h to withhold the inforaation from 

6 Mr. Pollock who FIPUG has retained to provide expert 

7 testimony in this case and, as I understand it, from 

8 Mr . McWhirter who is FIPUG's long standing counsel of 

9 record. 

10 And I just want to go back and stress that 

11 the information we're talking about hare, it's not 

12 information that's just of casual interest to parties 

13 to the case, it's information, as I understand it, 

14 supports the exhibits Taapa Electric wants the 

15 commis~ion to rely upon in making a decision in this 

16 case. 

17 Now Tampa Electric makes two points about 

18 Kr. Pollock • s invol vaae.nt in this other matter, and 

19 I'm going to paraphr ase ay understanding. The first 

20 is that Kr.. Polloclc would take this information and 

21 he'd give it to the industrial customer that ~q's 

22 retainud by and this would give this cuatomer some 

23 sort of unfair advantage. The TECO proposal to t he 

24 industrial cuatoaer that Mr. Willie aentioned is one 

25 of a nuaber of proposals the custoaer ia considering 



1 in comparison with salt-generation alternatives that 

2 the customer has. The customer is going to make a 

3 choice, the choice is going to be baaed on the price. 

4 Whether or not TBCO has offered ita beat price, 

5 whether or not TECO might have been able to have gone 

6 lower, that is irrelevant. The custoaer is going to 

7 compare the otters it's received, and it's going to 

8 make a choice. 

23 

9 They are coming very c lose to the end ot the 

10 process, their choices are out there, it doesn't 

11 matter to them it maybe TECO could have come in lower . 

12 TECO has made its proposal in that matter. 

13 COXWI88IO ... oaaao•a Are you indicating 

14 that this request tor proposal is akin to a seal bid 

15 process and you either take this bid or you reject it? 

16 or is there going to be negotiations attar the 

17 proposals are received? 

18 u. DOI'DIII Kr. Deason, I a• not 

19 intimately tamiliar because there are confidentiality 

20 constraints surrounding this process. B~t it is my 

21 understanding that the process is nearing conclusion, 

22 that the parties -- or the respondents have made their 

23 tinal, it you will, offers and that the customer will 

24 make a selection. And, again, whether Ta•pa Electric 

25 has or has not aade ita beat offer in comparison to 
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1 the other people who have responded, I think ie 

2 irrelevant. And s o I think it's -- the re's not going 

3 to be any advantage to this customer from Mr. Pollock 

4 having this information. 

5 And more importantly, I want to discuss the 

6 fact that Tampa Electric's proposal to remedy the 

7 situation as they see it is for FIPUG to now on the 

8 eve ot hearing retain another expert. And I a ssume 

9 they would like us to pay tor this expert as well so 

10 that this other expert can evaluate the material, and 

11 I'm not sure what this other expert would do w.ith it 

12 since Mr. Polloc k has filed testiaony, but that's 

13 their solution to the problem here. And I think 

14 that -- Mr. Pollock's our witness, Mr. Pollock is 
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15 entitled to understand not only his own testimon)', but 

16 Tampa Electric's case. And to suggest we should go 

17 and retain someone else now is really going to 

18 interfere with us putting on our case and with our 

19 expert's prepara tion. So we don't really see that as 

20 a viable solution to the problem that Tampa Elec tric 

21 perceives. 

22 COJOIJ:88:CODR DBABOXI Well, how do you 

23 envision the utilization of this information given 

24 that your witness has already tiled his testimony? 

25 KS. xaurxaxa The way I would envision it is 
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1 twofold. Number one, of course, it would be in cross 

2 examination. And , number two, I think it's i mportant 

3 for Mr. Pollock to be able to have the total picture 

4 so that he can appropriately respond to cross 

5 questions . I think it's important tor him to 

6 understand what Tampa Electric's aethodology and 

7 calculations have been in regard to their net benefit 

8 argument. 

9 So he would be using it in two ways. He 

25 

10 needs to have a coaplete picture of what's going on in 

11 ~~is case. I understand that obvious l y the time for 

12 filing additional testimony is passed. 

13 COKIIX~8IODR o.uo•• Wel l , how c an he be 

14 cross examined on things that he has no knowledge of 

15 or is not contained in his testiaony . Wouldn't those 

16 questions be beyond the scope of his prefiled direc~ 

17 testimony and would not be fair c r oss examination? 

18 o. Dunoull Well , that ma'.' be, and we 

19 don't know until we hear the questions. But I think 

20 otten the Commissioners engage in colloquy with the 

21 witness, and I think the witness often has an 

22 opportunity on cross examination to respond to 

2J questions based on his knowledge of the case. And I 

24 think essentially what Tampa Electric is suggest i ng --

25 OOXMI88IODR oaaao•z Can -- I'a sorry. Can 
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1 he respond that if this information indicates this 

2 situation, well, then the policy should be t his, and 

3 he doesn't actually have to know the exact numbers? 

4 D. DUJ'IOlfl Well, I thi nk he could 
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5 obviously respond in a hypothetical basis, but r don't 

6 think that that ia aa meaningful, and I don't think 

7 that ia appropriate or fair to FIPUG to halllString 

8 their expert in that way . I think there's one other 

9 point 

10 COIOlX88IODR DBABO•• But you do realize 

11 that FIPUG chose this witness realizing that this 

12 witness was also retained by another member of FIPUG 

13 to engage in this request for proposal process? 

14 U. Dunmlfl I agree with you. And, number 

15 one, we don't think there's any relevance to Tampa 

16 Electric's objection. And, number two, I think if you 

17 permit Tampa Electric to hamstring our expert, you are 

18 permitting th811 to influence our choice of experts . 

19 We chose Mr. Pollock because of his 

20 expertise, his reputation in this aroa and his 

21 knowledge. We ~ought he waa the best guy for the 

22 job, and that's why we picked him. And I don't think 

23 that we should be prejudiced because he is engaged in 

24 anothe r matter which bas nothing to do with the case 

25 that's before the Colllllliaaion . 
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1 I have one last point, I appreciate you 

2 letting me go on: and that is, I believe Tampa 

3 Electric's position that not only is Mr. Pollock 

4 tainted in some way, but that the other members of 

5 FIPUG might use this information to the detr i m.ent of 

6 Tampa Electric's general body ot ratepayers. I think 

7 th.at: FIPUG's position is on the record before this 

8 Commission. I think it's very clear, and now I' ~ 

9 referring to the Gulf Rider case, that you might 

10 recall that FIPUG does not support the idea th.at a 
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11 utility can otter a special rate to one customer and 

12 then ask the general body ot ratepayers to pic.k up the 

13 difference. We'vo made our position on that very 

14 clear. 

15 CoJDJDissioner Deason, I think Tampa Electric 

16 has two choices in this case, and I think that the 

17 choices are pretty clear. They can provide FIPUG and 

18 its expert with the supporting documentation for the i r 

19 exhibits. They can provide that support for the 

20 exhibits they want you to rely on in a oking a dec ision 

21 in this case. If they don't want to do that, the ir 

22 other option is to withdraw those exhibits . I th i nk 

23 what they cannot do is to put forward these e xhibits 

24 in this case, ask you to base a decision on them a nd 

25 at the same time refuse to provide t hem to a party to 



1 the case. 

2 

3 briefly? 

4 
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XR. LOMO& Commissioner, aay I be heard 

COM1fT88IODR Da&80.& Ye" , please. 

5 D. LOIIG& I will not repeat anything that's 

6 been said, but I do have direct knowledge of t h e 

7 discussions with IKC Agrico, and I, too, am bou.nd by a 

8 confidet~tiality agreement that prevents me frolil 

9 disclosing any of the actual negotiations. But what I 

10 can say is that I sat across the tabla not more than a 

11 week ago from Kr. Pollock and Kr. McWhirter and that 

12 price is vary auch an issue in those diacussion6. 

13 The claim that our incremental cost is 

14 totally irrelevant to those discussions, I don't think 

15 can be supported. The tact ia that knowing what our 

16 projected increaental coats are will give a pa.rty that 

17 we are negotiating wi th direct knowledge of what g i ve , 

18 if any, there is in the offer that we have on the 

19 table. And given the fact that price is an issue, it 

20 just strains credulity that that information ~ould no t 

21 be relevant and useful to a party nogotlating for a 

22 power sale. 

23 Beyond that, it's not our intent t o iapugn 

24 the integrity of Mr. Pollock or Mr. McWhirte r. Quito 

25 the opposite, we respect both of thea greatly. But in 
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1 our view, they've put thaaaelves in an impossible 

2 situation where they have an unavoidable confl ict ot 

3 interest. It, as we assWII.e , both Kr . Pollock and 

4 Mr. McWhirter would scrupulously abide by any 

5 protective order that might be 1 .. ued1 ther would 

6 still be taced with the dile .. a of advising their 

7 c lient on whether or not to take an otter that's on 

8 the tab:\e. And it they have knowledge that suggests 

9 to them that that otter is either good or bad or can 

10 be improved, it seeas to me they have a real conflict 

11 in not advising their client at least on that very 

12 general level ot what the client ought to do . 

13 We don't think that they should be put i n 
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14 that position, we don't think it's tair to expose the 

15 ratepayers to that kind ot risk, and it ia a ratepayer 

16 iaaue in our view. We are trying very bard to retain 

17 IMC Aqrico as customer. They are very iaportant t o 

18 us, and they're very iaportant in teras ot the 

19 revenues that they produce. 

20 Should we lose thea as custo~er? I th i nk 

21 that would be to the detriment ot both the company and 

22 the ratepayers. We're trying to negotiate an otter 

23 that' • fair and reasonable and that is coap$titive. 

24 Anything that would undercut our ability to do that, 

25 we think would not be in the ratepayet'a ' interest. 



1 We have from the beginning made it clear 

2 that we understand that rMC -- that FIPUG has a right 

3 to review this information, and we have not att empted 

4 to exclude thRm. All that we have asked froc the 

5 beginning is that they review it in such a way that 

6 does not produce the potential harm that I've just 

7 described. And there are a number of alternatives 

8 oper. to them to pursue t h at right. 

9 As Ms. Kautaan aentioned, one opportunity 

10 would be to siaply hire another consultant . Another 

11 would be to use the e.xpertise of Mr. Larkin. A third 

12 possibility would be to work with Staff pursuant t o a 

13 protective order. There are aany ways that FIPUG can 

14 get access to this information and make use of it t o 

15 the extent that they think that is appropriate. ~nd 

16 this is all that we're suggesting . 

17 We are not trying to prevent anyone from 

18 reviewing and making use of the information to the 
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19 extent that they feel that it's relevant . But I think 

20 clearly the nature of the information, the detailed 

21 calculation and projection of Taapa Electric's 

22 inc remental cost, is the kind of information that 

23 would seriously undercut the coapany•s ability to 

.24 negotiate with others t o the detriaent o f the 

25 ratepayers. 
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1 And , you know, the other aspect of this is 

2 the who lesale market. Again, to the extent there are 

3 inc rement.al cost information or projected info rmat ion 

4 was made publicly available. That wuuld unde r c ut our 

5 ab i lity to make sales on the broker . It would 

6 u.ndercut our ability to make other wholesale sales of 

7 t he kind that are at issue in this proceeding, whic h 

8 we believe create significant net benefits tor the 

9 ratepayer. so on that basis, co .. iaaioner, we would 

10 ask that you consider the alternative that we've put 

11 forward. 

12 ... DUWDJ~a Mr. Deason, may I respond? 

1 3 COIDII88IODa DWifl())la Yes , briefly . 

14 ... DUWDJ~a Thank you , and I will keep it 

15 brief. I think Hr. Long bas got i t backwards. It's 

16 Tampa Electric that baa put themselves in thia 
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17 position. And I'm no t going to rei terate my litany of 

18 what brings us before you today . 

19 I appreciate Mr. Long pointing out that h e 

20 thinks that Mr. McWhirter and Mr. Polloc k have a 

21 conflic t of interest. Obvious ly, we disagre e with 

22 that. I think they're men of integrit y, and if that 

23 were the c ase that they would be the first ones t o 

24 rec ognize that. 

25 I also think that Mr . Long's suggestions --
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1 and no disrespect meant either to Staff , to Mr. Larkin 

2 o r anyone else in this proceedinq, but ve have chosen 

3 the person that ve think will best repreaent our 

4 interests in this case. That's Mr . Pollock. And we 

5 think that euqqestiona that ve now hire aomeone else 

6 or utilize an expert retained by Mr. Howe are t otally 

7 inappropriate and interfere with our ability to manage 

8 the c ase in the way that we see wi ll be aost effective 

9 tor our client. 

10 OOM¥I88IODJ1 oauo•a Staff, do you have any 

11 coiUients? 

12 ... PAUQBa co .. issioner, Staff i• unabl e to 

13 make a reco .. endation on the action for teaporary 

14 protective order inaofar as we received it as we sat 

15 down to~ this hearinq about 1:25. We have not had an 

16 opportunity to research the ra.ific ationa of a 

17 protec t i ve order or a partial protective order . It's 

18 my understandinq from readinq our rule on 

19 confidentiality that the confidentiality does not 

20 exclude a party, it is as to the public. ~yond that 

21 

22 

23 

2 4 

25 

Staff really can't make a recoaaendation. 

OOM¥I88IODJ1 oauo•a When is Staff qoing to 

be prepared to aa.ke a reco .. endation? 

... PAUGBI If we could rae••• the 

prehearinq for, say, 2 hours -- an hour, and reconvene 



1 at 3:15, that will give us an opportunity to discuss 

2 this and research it . 

3 xa. WXLLIIa Or one other solution to this 

4 is that we can uke these doOWients available in our 

5 office. We don't have to file the• here . 1~at was 
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6 tor Statt 1 s convenience and not go through the tro<£ble 

7 to research it and delay. We make that otter. These 

8 will be available in our office just upon reasonable 

9 notice. 

10 OOMXXIIIO.-R oaaso•a This information is 

11 b eing provide to Mr. Larkin; is that correct? 

12 KR. WXLLIII Yea, air. 

13 OOMMIIIIO .. R oaaao•a So Public Counsel's 

14 I'll just ask Mr. Howe directly. You are aatiatied 

15 either way because you.r expert has access to the 

16 i r.toraation? 

17 KR. aow.a Yea, air, Colllllli&sioner Deason. 

18 And I should say, part of the reason that we're 

19 satisfi ed with this process is our approach to the 

20 issue or issues in this case ia aore philosophical in 

21 nature a.nd it is not as fact specific as the approach 

22 taken by others. 

23 

24 

OOMMIIIIO .. R oaaso•a Okay. 

Ka. WILLIII We 'll also make thea available 

25 t o FIPUG it they sign the confide ntialit y 

FLORIDA PUBLIC IBRVIC• OOKXXIIIOM 



1 nondisclosure agreement or upon your order. 

2 OQMXtaato..a DBASO•• Kr. Will is , are you 

3 indicating then that you're withdrawing your motion 

4 for taaporary protective order and just indicating 

5 that information will be available at your o ffices in 

6 Tallahaaaee? 

3 4 

7 KR. WILL%81 We'll juat leave it pending and 

8 if -- ve juat think that's the eaaier way for S taff to 

9 deal vith it. But if that's -- the other approach lB 

10 r eally aore acceptable to ua. 

11 COIIXI88IODR oauo•a When you say "other 

12 approach,• that being? 

13 ... WILLI81 The approach of having the 

14 material• available in our cffice. 

15 .... n~• Kr . Deason, I gueaa I' II 

16 confuaed, you'll have to forgive ae. I juat W!lnt to 

17 be clear that thia offer to FIPUG to sign a 

18 confidentiality agreement, it'a atill attempting to 

19 exclude Kr . McWhirter and Kr. Pol lock from reviewing 

20 the i nformation. 

21 

22 

xa. WILLI81 That's correct . 

u. KA~I Of courae that would not be 

23 accept able to FIPOG. 

24 

25 

OOIIXI8810DR oaaso•a I understand. 

u. D~l Thank you. 
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2 prepared to ma.ke a recommendation on tho May 19th 

3 filing ()bjecting to discovery and a mo tion for 

4 protective order filed by TECO? 

35 

5 KS. PAUQBa Yea, Commissioner. St~ff agrees 

6 with tbe confidentiality request of the May 19th 

7 filing. 

8 COIOII88IODil DBABO•a If the objection to 

9 discovery ia granted and the moti~~ for protective 

10 order ia also granted, in effect what does that do? 

11 The information does not have to be provided to FIPUG 

12 unless FIPUG agrees to under the conditions as 

13 specified by ~~. Willis? 

14 u. DUQJII I 1 11 sorry, C01111issioner . I don't 

15 understand the question. Is this relative to the May 

16 19th filing --

17 COIOCI88IODJl DBABO.I The May 19th filing by 

18 TECO, it the objection to discovery is granted as well 

19 as the motio n tor protective order, what does that do 

20 in effect? I'm r eferring to the Kay 19th filing. 

21 Mr. Willis, let me ask you, what is your 

22 underatandinq of the effect if your 11otion is granted? 

23 KR. WILLIIa Well, we have specific ally 

24 aaked that we not be required to produce this 

25 information to - -
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1 COMXI88IOMBR Daaso•z It only pertains to 

2 FIPUG; is that correct? 

3 XR. WZLLX8a To FIPUG, that is all. And our 

4 initial objection was not to produce it to FIPUG tor 

5 the reasons that we stated. Now, since then we hove 

6 offered this reasonable opportunity to give them 

7 access to the material but under the conditions that 

8 we have stated. 

9 COMXI88IODR DBABO.I And the protective 

10 order that you seek would basically specify that the 

11 information sought by FIPUG would not have to be 

12 produced? 

13 XR. WILLX&a Not to FIPUG. But we've 

14 offered to do ao under the conditions that we have 

15 stated . The FIPUG •embers themselves are not I 

16 mean , under any condition, it should be produced to 

17 reprasentatives of FIPUG, not ;he underlying FIPUG 

18 members . 

COIOli88IOIIJill Da&SO•a Are there any other 

preliminary •attera, other than the May 19th filing 

TECO objecting to disc overy and the motion tor 

protective order and the motion for temporary 

protective order? 

19 

20 

21 

22 

23 

24 XR. WILL%81 Could we just have one moment 

25 to --

by 



1 

2 

COXKZ88IO .. R DaASOMa Surely. 

MS. P&OQBa Commissioner, there is another 

3 outstanding item, and that is Tampa Electric's 

4 objection to Staff's discovery that was tiled on May 

5 22nd. The substance or that objection ia essentially 

6 as to timing . We had requested a shortened discovery 

7 period because of the accelerated nature of this 

8 docket. Tampa Electric's response was that the rules 

9 of civil procedure govern. Taken to ita logical 
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10 conclusion, they would submit that discovery after the 

11 hearing. 

12 we have requested a couple of times of Tampa 

13 Electric a date on ~hich they thought they could 

14 provide us with those discovery responoes, as well as 

15 the discovery responses to Staff's third set. To 

16 data, we do not have an answer to that question. 

17 COMXX88IO .. R DB&SOMt Well, I understand 

18 the.re' s a question of timing, but wasn't there also an 

19 objection to some of the discovery concerning cost 

20 information when the standard applied tor cost 

21 recovery aa a aarket teat? 

22 MS. P&OGBa Yes, that's correct. They have 

23 objected to soae of the substance of the discovery as 

24 well. 

25 COKKX88IO .. R DBABOMI Mr. Willis? 
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1 xa. WXLLI81 One thing I wanted to make 

2 clear is that while we -- and this is with respect to 

J timing of getting the material. We have - - while we 

4 did interpose an objection which we were r equir ed to 

5 do within 10 days of filing, we have also diligently 

6 moved forward with working toward getting that 

7 information, and we are filing today -- we've got it 

8 in our office and are working as hard as we can back 

9 there to get quite a b i t of the information, the 

3 8 

10 responses to Nos. 3 , 4, 5, 6 and 7 to Staff's .second 

11 request for production of documents, and answers 6, 7 , 

12 14, 16, 17, 20, 21, 24, 25, 26, 27 and 28 to the 

13 second set of interrogatories and are workin~ 

14 diligently to fill in those that we haven't . 

15 What I'm a aying is that we are filing them 

16 as we complete them, not when they are : '{ d vne, 

17 in an effort to get Staff the information that they 

18 have asked for. 

19 COXMI88IO .. R DBASOMI And it's still your 

20 pos i tion that the information r equest ed concerning 

21 cost information, affil i ate cost information, i s not 

22 relevant? 

23 

24 

25 

XR. WXLLI81 Yes, sir. 

COXKI88IO .. R DBASO.I Okay. Staff? 

K8. PAOGBI We believe that info rmat ion io 



1 vitally important to our analysis of this case, 

2 CoiiiJIIissioner. 

3 COIDII88IODR DIIUO.I And what about t .he - -

4 Mr. Willis, you're indicating that you have i n your 

5 office at this tiae intor.ation that you wil l be 

6 filing shortly? 

7 

8 

XR. WILLZ81 Yea, air. 

COIDII88IO .. R DaaBO.I When will that 

9 information be filed? 

10 XR. WILLI81 The answers to the discovery 

11 that I read earlier will be available this afternoon. 

12 Ms. Branick worked -- and her staff worked 

13 simultaneous -- vell worked over the weekend, worked 

14 simultaneously with this day and a half de position 
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15 going on, and this aorning -- and she brought with her 

16 the one copy of the answers . And we're try ing to make 

17 the copies and assemble it to file, and we expect to 

18 do that this afternoon . 

19 COIDII88IO .. R DllUO.I Al l right . Any other 

20 preliminary aattera? Very well. I ' m go t ng to start 

21 working backwards then with the last item we just 

22 discussed. 

23 Staff, I'm going to allow you the 

24 opportunity to make a filing concerning the need for 

25 the coat information. I'a not at this point convinced 



1 that information is relevant to this proceeding . So 

2 as ot now that information does no t have to be 

3 produced until such a showing iB made by Staff and I 

4 agree. 

5 It appears that TECO is maki ng an effort t o 

6 provide information on an as tiaely a basis as 

7 possible. To the extent Stat! disagrees with that, 
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8 you can make a filing with ae, and I will address that 

9 at an appropriate time . 

10 Concerning the May 19, 1997, motion for 

11 protective order and objection to discovery by FIPUG 

12 that was tiled by 'tECO, I •a going to grant that. I am 

13 convinced that this information is ot a na ture that it 

14 could be detrimental to TECO and to its ratepayers, 

15 that it could be utilized in the very sensitive 

16 negotiations that are currently proceeding . I do 

17 realize that TECO has made an offer to FIPUG to 

18 provide the intoraation under certain conditions 

19 that's not acceptable to FIPUG; I understar.d tha t . If 

20 there is a way to aa.ke it acceptable, I guess t he 

21 parties are still tree to negotiate that, but as o f 

22 this point, I'm granting the motion tiled by TECO . 

23 As to the motion for teaporary protec tive 

24 orde r, I'• going to res erve ruling on that. It 

25 appears that the intora.ation is available at t .he 
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1 Ausley law tira offices here in Tbllahaaaee. To the 

2 extent that ia an accoaaodation to Staff, perhaps that 

3 will bonatit Staff. If this aotion tor temporary 

4 protective order needs to be ruled upon and t .he 

5 aituation with the 1ntoraation beinq prov10ed in the 

6 law offices is not satisfactory, Staff can pursue that 

1 by aaking a tiling with the Prehearing orticer . Is 

8 there anything else of a preliainary nature? 

9 Very well. We'll proceed now to the draft 

10 Prahearing Order. We ' ll begin with Section 1, the 

11 case background. section 2, procedure for handling 

12 confidential inforaation. Section J, pretiled 

13 testiaony and exhibits. section 4, order of 

14 witnesses. 

15 D. WILLI8& Coaaissioner, Karen Brar.ick did 

16 not file rebuttal testi aony. When we tiled our 

17 prehearing stataaent, we had not finally deterained 

18 who would be our rebuttal wit nesses. But Ms . Branick 

19 should be atricken froa the rebuttal list . 

20 COP1'1810DR DIIUO•• Very well. Any other 

21 changes to the order of witnesses? 

22 KS. K&ur.K&MI coaaiaaioner Deason, I don't 

23 have a change, I just in an a bundance of caution want 

24 to advise you and the parties that Mr. Pollock has an 

25 engageaent to testify in another state the day 
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1 following this hearing, and I see he's fourth on the 

2 liat and, hopefully , that won't be a problem, but I 

3 just want to let you know that he does need to leave 

4 the bearing by 5 p.m. 

5 

6 aecond day of the hearir.g? 

7 MI. la~l I thought thia was only set 

8 for one day, was my understanding. 

9 

10 hearing? 

11 

12 June 11th. 

13 

14 that this 

15 a one-d.ay 

16 

17 

18 intention 

19 

COMXT88IODJl ouso•a Is it a one-day 

KR. WILLI8a one day. It's set for 

COJDII88IODR DUBO•a Doe a Staff anticipate 

matter ia going to be able to be handled in 

hearing? ... P&UGJII Repeat the question, please? 

COJDII88IODR DUBO•a Is it Staff's 

that thia aatter can be heard in one day? 

KS. P&UQBI I think it can. It may be a 
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20 very long day . And because of the extent of discovery 

21 that's coming in at thia time, it aay be that the 

22 queationing is more detailed than otherwise would have 

23 happened with the docket with a longer time period for 

24 diacovery. 

25 KR. WILLI8a co-iaaioner, we would not 
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1 objact to an earlier start time than the traditional 

2 9:30 to ensure that we could finish in a day, which I 

3 think is all of our objectives. 

4) 

4 COMMI88IODJl DDBOMI Well, Staff can pursue 

5 that with the Chait"llan' a of rice to the extent that 

6 Staff believes an earlier start time would be helpful. 

7 Firat of all, ls there any objection to an earlier 

8 start time by any of the parties? 

9 KS. Ka07M&MI We have no objection. 

10 KR. BOWWI No objection. 

11 COI00'88IODR DDBOMI Staff can pursue that 

12 then with the Chairman's office to see if that can be 

13 accommodated. And I would ask Staff to make a 

14 notation in the Prehearing order that Kr. Polloc k 

15 needs to be off the witness stand by 5:00 so that it's 

16 obvious to the presiding officer at the hearing that 

17 that accollllllodation needs to be made. 

18 KS. P&UGBI Okay. 

19 COJOU88IODR DIIABOMI Any other questions or 

20 concerns with the order or witnesses? Section 5, 

21 basic positions? 

22 KS. Kaurx&Ma co .. isaioner, we have an 

23 objection to the basic position as set forth by Tampa 

24 Electric. And, essentially, our objection is to the 

25 length of it, which is some five single spaced pages . 
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1 Lookin~ at the rule and the procedural order in this 

2 case, they both ask tor a state~ent or basic position, 

3 and I think that what TECO bas given us here is in 

4 essence, perhaps, a prehearing memoranda. We think 

5 it's inappropriate and it '• an abuse ot the prehearing 

6 statement process. It the CoaJDission had wanted a 

7 sumaary ot witnesses' testimony and rebuttal o! 

8 intervenor testimony, I think they would have directed 

9 the parties to tile a prehearing me~oranda, and we 

10 would have been glad to do ao. We would ask that you 

11 direct TECO to file a more appropriate statement o! 

12 basic position as the other parties have done. 

13 COMMI88%0 .. a oaaao•• What do you consider 

14 more appropriate? 

15 a. D~t Well, 50 words, I know that 

16 applies to the posthearing statement, and I don ' t 

17 count words, but I think it's obvious when you review 

18 the length and the substanc e ot what's been provided 

19 here it •s not a state.aent ot basic position . 

20 D. LOJIGI Co-iasioner, may I be heard? 

21 COMMI8810 .. R oaaao•a Yea, please. 

22 KR. LOJIGI Coamissioner, as Ms. Rau!man in 

23 effect pointed out, there's noth1ng in the 

24 Coaaission's rules that specifies a limit tor a 

25 statement ot basic position. And I believe that her 



1 pronouncement that this is excessive is arbitrary. 

2 OUr attempt was to outline our position in a manner 

3 that would g i ve you and the other Commissioners a 

4 basis for understanding what the issues were , as we 

5 aaw them, without having to initially spend a lot of 

6 tiae on the testiaony. I mean, I'• sure that that 

7 will come, but this was an atteapt to give you a good 

8 overview of at least how we saw the case and how the 

4 5 

9 issues were presented as we saw them. Our attempt was 

10 to be helpful to the Commission, to help in prov i ding 

11 a full record. And we believe that that is an 

12 appropriate thing to do. 

1 3 I would point out that if FIPUG fel t that 

14 they needed to express the ir position in more detail, 

15 they certainly had the freedom to do that, and that 

16 would certainly not have been objectionable t o Tampa 

17 Electric . so under the circumstances, I don't see 

18 that any party is haraad by this, and I would say that 

19 I believe that it helps the record . 

20 COXKI88IOXIR DBASO.I Staff? 

21 Ka. PAUGBI Staff has no position on the 

22 length of the subaission. 

2 3 (l!OMMT88IODR DIIUO.I Public Counsel, have 

24 any position? 

25 KR. BO .. I No, sir . 
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l OOKMI88IO .. R DB&BO•• Ms. Kaufman, do you 

2 care t o respond to Mr . Lonq? 

3 KS. KaorKaMI Comaissioner, my response is 

4 that I aqree that the rules do not specify lenqth. I 

5 think that practice at the co .. ission has been that 

6 these be paragraph-long atata.ents. I would point out 

7 to you that in another case in which I was involved, 

8 the Tiger Bay case, a different utility submitted a 

9 very, very lengthy sta tement of basic position and was 

10 asked to revise it and submit one of a more 

11 appropriate length. 

12 I think that the length and the deta i l of 

13 this is excessive, and it does not fulfill the purpose 

14 of a statement of basic position. I think that's 

15 illustrated by the fact that in soae portions they're 

16 using a statement to rebut the testiaony of other 

17 parties to this cas&. I don't think that that fit s 

18 within the definition of a basic atateaent of 

19 position. I think th.at if you permit parties to 

20 expound at such lenqth in the Prehearing Statement, 

21 you're qoing to see parties do that, and I think that 

22 that's ao .. thing that the Commission perhaps would 

23 want to disc ourage. I think it's prejudicial t o the 

24 other parties. 

25 OOMXI88IO .. R D.UOMr Is the r e anything in 



1 the baaio position stat8lllent that is inaccurate or 

2 goes beyond the scope of teatiaony that's been filed 

3 in this proceeding? 

4 118. D~l Colllllissioner, I cannot answer 

5 that at this time. I have not reviewed it i n detail 

6 except to note the le.ngth and to skim over it to note 

7 that there have been com~~e.nts made in there in an 

8 attempt to rebut the testimony of other parties in 

9 this case. 

10 COIDli88IODR DBUOMt I'm not going to 

11 reQ'IIlire that the basic position st.at8JIIant of TECO be 

12 modified. I would note, though, that the position is 

13 quite long, especially when you compare it to 

14 positions of other parties and to historically what 

15 has been the length of basic positions in numerous 
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16 other proceedings at the Commi ~sion. There is no rul e 

17 and there's nothing in the order on procedure in this 

18 case that would dictate a certain length. However, 

19 Staff may need to consider including such language in 

20 future orders on proce dure. 

21 I would note that at t .his time it ' s within 

22 TECO's discretion to have a statement of this length. 

23 And if that's what they see fit to includo , I'm not 

24 going to modify it. 

25 I would point out to TECO, though, that if 
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1 you want Comaisaioners to read things, sometimes 

2 conciseness is a good thing. 

J Section 6 , issues and positions, b~;inning 

4 with Issue 1. 

5 KR. BOWBs Commissioner Deason, on Public 

6 Counsel's position on Issue 1, apparently it's been 

7 picked up as a repeat of FIPUG's i•~ue. Our position 

8 is as stated on Page 2 ot our prehearing statement. 

9 onwwraaiO ... DaASO•• That correction will 

10 be made. Any other changes or corrections to 

11 positions on Issue 1? Issue 2? Issue J? Issue 4? 

12 Issue 5? Issue 6? 

13 Issue 77 I have a question for you , 

14 Mr. Hove. Your position indicating that the 

15 transmission revenue s.hould be flowed through to the 

16 retail customer, that's through the fuel adjustment 

17 clause, is that your intent? 

18 

19 

KR. BO .. s Yes, air. 

OOKKI88IO .. R DBABO•r Okay. Would it be 

20 permissible then to include that phrase in your 
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21 position? Because when I read it, I ha.:S a question as 

22 to whether you meant just book those above the line or 

23 whether you meant an actual dollar-for-dollar flow 

24 through the fuel adjustment process. 

25 KR. BOWBs It would be reasonable to add it. 
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1 I guess when this whole issue arose in the fuel 

2 docket, its impact would be felt in the fuel, I j ust 

3 treated it as boing implicit. 

4 COXKI88IODR oaaso•• 1 assumed that's what 

5 you meant, but I wasn't lOOt sure. Staff, can you 

6 clarify that then? There's no objection from the 

7 public counsel t o clarify that's the position. 

8 xa. P&UGBa We will clarify it. 

9 COJOQ'88IODR D&UO.I Issue 8? Issue 9 ? I 

10 have a question on Issue 9, and it pertains to the 

11 latter part of the issue where the phrase is used 

4 9 

12 "return through retail rates for ita whv!esale sales." 

13 Is th.at a factual issue that we have in this 

14 proceeding, or is it mora one of a philosophical 

15 issue, Mr. Howe? 

16 IOl. BOna I raised it and addressed it as a 

17 legal issue. I guess there is a factual issue, though 

18 I don't think it would be one subject to dispute 

19 whether the company's proposed treat.ment would require 

20 retail customers, through the sharing mechanism the 

21 company's asking for, to provide an increment of 

22 return on a wholesale sale. 

23 COXKI88IODR DIIABO•a We ll, I guess the 

24 problem I'm having is for purposes of this issue are 

25 we to assume that that is the factual situation? And 
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1 if we assume that, well, then, what benefit is the 

2 issue it ~e don't know, it we just make a statement o r 

J a finding concerning a situation whic h may not ~xist 

4 factually. 

5 xa. BOWSt Your point's wel l t a ken. I guess 

6 the issue itself could be clarified to make it 

7 conditioned upon that. In other words, it the 

8 company's proposal were to require a retail return for 

9 a wholesale transaction, then continue with what it 

10 has here, would the Commission exceed its 

11 jurisdiction. 

12 COIDU88IODR oaaao•a And ill 1 t your 

13 Jntention that you are going to make that showing in 

14 this case, that there is a retail return-- I'm sorry, 

15 a wholesale return of being earned through retail 

16 rates? 

17 xa. BOna Yes, sir. I think the record o f 

18 the proceeding at the conclusion ot the hearing will 

19 demonstrate that . 

20 COIDU8SIODJl DJIUOMt But that's not a 

21 separate issue anywhere, or doeo it just kind ot tall 

22 out from all the other issues? 

23 

24 

xa. BOOt A fallout from the other issues. 

COKMX88IODR DBASO•a Okay. I have a 

25 question tor TECO. I had some difficulty 
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1 understanding t .he position as it pertains to the 

2 possible relitigation of matters that were addressed 

3 in a previous Commission order. How does this issue 

4 relate to the question of potential relitigation? 

5 &. Wl:LLIBI Well, Commissioner, we had 

6 last summer I think it was -- we tried the issue of 
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7 how the costs should be treated in the fuel adjustment 

8 proceeding. And that what we believe here is that by 

9 raising this issue that Public Counsel really is 

10 tryin.g to retry those issues again. And that it's 

11 through a little different angle of maybe a little 

12 mora of clarification of what they presented earlier. 

13 But, in essence, the position was that if there was 

14 any effect on the fuel adjustment clause, that 

15 regardless of the net benefits of the transact.lon, 

16 then you should credit average fuel. So we, in 

17 essence, feel that this is just retrying t hat case 

18 a gain. 

19 ~88IOnR DBASOJ11 But was there any 

20 findi~g in that order concerning the extent of the 

21 Commission's jurisdiction? 

22 &. Wl:LLIBI No, sir. 

23 COMMI88IODR DllABOJfl Okay. Any other 

24 questions on Issue 9? We'll move then to Section 7, 

25 the exhibit list. Any changes or corrections to that 
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1 list? Section 8, proposed stipulations, I assume 

2 there are no proposed stipulations. 

3 

4 

MS. P&UGB& That's c orrect, Commissioner. 

COMXX88IO.sR Daa&O.I Section 9, pending 

5 motions. Are there any other motions that have not 

6 yet been addressed by the Prehearing Officer at this 

7 time? 

8 

9 

KS. P&UGBI None that we are aware of. 

OOMXI88IO .. a o.aso•a Is there any other 

10 matters to be brought to t he Prehearing Officer at 

11 this tiae? 

12 

13 

KS. P&UGB& None fro• Staff at this time . 

OQKMX88IO ... Daaso•a Any of the parties 

14 h~ve any final matters? 

15 KR. W1LL181 one •oment . 

16 There should be listed an addition to the 

17 e .xhibit list, Mr. Ramil has a rebuttal exhibit which 

18 should be added to the exhibit list. Is it JBR-1? 

19 OOK¥18810 ... oaaso•• Mr. Ramil has an 

20 exhibit in rebuttal? 

21 KR. WILLI81 'ies, sir. 

22 COMMI8810 .. R oaaso•• And it ' s being 

23 designated as what? 

24 KR. WILLI81 JBR-1, is the rebuttal exhibit 

2 5 of John B. Ra•il . 

FLORIDA PUBLIC 8&RVIC8 CQMMT8810. 
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1 OODT88IODR DDBO•I I understand that --

2 first of all, is there anything else concerning the 

3 exhibit list? 

4 I understand that there were a number of 

5 late-filed exhibits requested at yeaterday's 

6 depoaition. I• that correct, Staff? 

7 KS. paogaz That's correct, Commissioner. 

8 OODI88IODR DDBO.I Haa a date been set 

9 for the filing of those late-filed exhibits? 

10 KS. paoa&z Tampa Electric has indicated 

11 that they will try to oubmit the late-filed exhibits 

12 by Wednesday, June 4th. 

13 Would i~ be posaible for Staff to renew its 

14 request for a dfl.te from Ta.mpa Electric as to when it 

15 could reapond to Staff'• second and third sets o! 

16 discovery? 

53 

17 &. WILLISI Yes, give us a moment. (Pause) 

18 By June 4th a t the outside. We're working 

19 as hard as we can to do it, you know, quicker than 

20 that. 

21 KS. PAUGBI Thank you, Mr. Witlis. 

n OOIDU88IODR DDBOXI Okay. Anything else? 

23 Hearing none, this prehearing conference is adjourned. 

24 Thank you all. 

25 (Thereupon, the hearing concluded at 2:45p . m.) 
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