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JUDe s. 1997 

Re: Petitioa olPJoridl Power&: Uabt Company to Resolve a Territorial 
~~Clay Elocbic Cooperative in Baker County: OocUt No. 

Dear MJ. Bayo: 

,ORHilf l 
fiLE C{)py 

SIU Olonlp Drt.o ...... , 
lolloiOI 

~o-,11 )0;)21 ... -
,NJ. ... -

fncJoled Cor filins are the Ofiajnalllld fifteen (IS) copies of Florida Power&: Liaht 
Company' a Memonudum Ia Oppocidoa to Motion to Di.smisa in the abovo-refetaiCCd docket. 

Ploue ~ roccipe and fllina of the above by atamplna the duplicate copy ofthiJ 
letter and returaioa the IIIDO to thb wrilt.r. 
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CAF ---
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Thank you for your 11s111anoo In thlJ m&tter. 
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B£.P'OD 111E I'LORIDA PUBLIC SDlVICE COMMISSION 

ln Jle: Petition ofJllorida Power A 
Ught Company 10 Jlellolve a Territorial 
Dispute with Clay I!Jectrlc 
Cooperative in Baker County 

) 
) 
) 
) 

J:)oc.keC No. 970512-EU 

Ytled: June s, 1997 

MBMOMNDUMJN OPPOSIDON 10 MODON TO DISMJSS 

Florida Power aad Li&bl ~ ("'FPL j, punuant to Rule 25-22.037. Fla. Admin. 

Code, files thia Memonadum in Oppotitloo 10 Clay Electric Coopendve. ~-•• ("Clay'aj 

Motion to Dilmiu IDd ~Uta: 

I. The~ for Clay' a Motioo to OiJmiu FPL's Petition to Relolvc 1 Tenilorial 

Dispute is ptedic:ated upoa two ••OileOUI wumptiona: finl that a urrltorial dlspute raquir'CII tho 

Petitioner (here FPL) to ICtuaUy be JlfO\'idlol MfVice 10 a eu~tomer or acosraphk area In d!Jpute; 

and aecood, that the Petitioner muac ill iu petltloo a1Jeae that il can provide a "quality and 

c:Jwaaer" ot service that the customer roqulra. lUI paraaraphs 2,S Clay Motion to DianliJa. 

Clay offera no citation of authority 1ft support of the propositioo that these are eaential elemenu 

of 1 proper petif.ioniO reaolvc 1 territorial dispute. A review of tho Commiasion 'a rulcasuaaest 

they are not. 

2. Rule 2s-6.0439(l)(b). Fla. Admin. Codo definea I "territorial dispute" U I 

"disasreem"" U 10 wbkh utility bu the riabt and the obliption 10 ICI'VC I particular ~ 

area." Nowhere within the cldlnition of"taritorial dispute" is there 1 ref'ercoce to actual service 

to a parlicu1&r CUitomer or particular ~-of eervicc whicll may or may not be nec:ealll)' to 

serve the area in dllputc. 
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3. Rule 25-6.0441(1), Fla. Admin. Code provide~ that any utility may initiate 1 

territorial dilpute ~limply by roq•wdna the Commisaion to raotve tho dispute. Tbat iJ 

exactly wblt FPL did in iU pedtioa.. Tbe fbnctloo of I oompltlnt, or bore I petition, b to notifY 

the defeodaot 0t rwpaudent, of the claim IP!IIIllt 10 that the dd'endanl mty lnteUlgtntly respood 

to the daim. Dnon v. Dnon 483 So. 2d 546 W DCA 1986); DaWIQO y. Blue Crop 

Ae'OdN!oo 293 So. 2d 90, 91 (I• DCA 1974); Cohn y, FJorida.Qooqla Telcyjajoo Compeo,y 

218 So. 2d 787,788 (!•DCA 1969). Where I compltinc MllfejM ••ffidont aJ!.eptlom to 

&eqUiinl the r•pc:•wtaw ottbe dllm q.W. it. it is CITCit to dian!• oa tho gounda fho!t more 

lp"d6c e''et•cloaln required. Fom•'!!C!b'n11 Hotel Coql, Y. Wtltn 2.46 So. 2d S63 (Fla. 

1971). Here tbe.ate bail of Clay' a Motioa tppe111 to be that FPL abould have made more 

apccifio 111ep•looa in iU peeitioo FPL c:alCJOrically eli~ that any further tllcsaliont uc 

necaury to eupport ita Petisioa. Tbe ICWIIIWidard b whether Clay baa boon adequately 

Wormed of the allUre oltbe dllm qaicsl it. Cleerty Clay baa IOd u audl tho Motion to Dbmiss 

abould be denied 

4. ClaY• deciaioa to file 1 Motion to Oiamiu iJ lliOil interestina aivcn iu 6linp in 

Commission Docket No. 970502-EU. There Clay filed 1 Petitioo for I Dedtratory Sta;..-nent 

that, It 8fllllOd, would have lUted &hero wu In fact a territorial diJpulo between PPL and Clay 

conccroina the ldealic&leet of facu containoclln FPL' a Petition. In fU:t, when FPL filed the 

Petition lnitiatina thia doclcec, Cay volunwily withdtew iU Petitioa ror 1 cScclaratory .wemem. 

That noticeofvolua&ary d•emi..,l, f1lod with tbe Commbsioo oa May 7, 1997, .wed that the 

bub oflu withd.rawal wu FPL'a fi1ina oft Petitioo to Relolvo 1 Torrit«itl Dispute. Wbalcver 

itl motive~, d iJ .t.•ndmtly c:lolr dill both parUet rempr.e there Ia I territorial dilpute. 
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OIJmiJslna FPL't Pecitloo will simply prolona the ultimate reeolutlon ofthal ditputo by the 

Commission. AI Clay bu allepd no bub in law or filet that IUpPOfU disrnlwl of FPL '1 Petition, 

the Comm1uloa lbouJd deny the .... 

WHEREFORE, FPL request thai the Commiuloo deny Clay' • Motion to Oismiu. 

J:loridL:IW-:N.o. 0494 
W&ltoo R. MiDa' 
Bf)'llll. Mmer llld Olive 
201 Scuth Monroe Street, Ste. 500 
TeUeh•tMe, F1orida 32301 
904.221.8611 

Patrick M. Bryan. Btq. 
LawDepartmcat 
F1orida Power A Ugbt Company 
700 Uolwne Blvd. 
JWIO Seidl, Florida 33401 
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CERTIFJCAD OF SERVIQ 

I HBREBY CBJlTIFY that a uue and correct copy of the floreeotl'il 

u.s. Moll to ... ~ ... tbia ~day c .., t 
~~~~~~~~----------

John H. Huwe1l. Btqulte 
Chandler, Lana cl Huwe1l. P.A. 
P.O. Box 23879 
Gai.netvilJe, FL 32602 

Vicld Jobllloo 
Legal DivllioJI 
Florida Public Serke Q>mmlgloo 

2S40 Shuman! Oak Boulevard 
Tallahuaee, FL 32399 

William c. Pbil1ipe, General Mtnap 
Clay County Electric Cooperative, Inc. 
P.O. Box308 
Keystone HeisbtJ. Florida 326S6-0308 

J:\I.OOAN'Q.AY INTI'fl). ... 

Patrick M. Bryan. Esq. 
Law 1>epartmatt 
Florida POWU" cl UFt Company 
700 Univene Blvd. 
JUDO Beacb, Florida 33408 

Mr. W.G. Walker, m 
Florida Power cl Uabt Company 
~Aft"ain 
P.O. Box 029100 
Milmi, FL 33102-9100 
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