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BEFORE 
TI~E FLORIDA PUBLIC SERVICE COMMISSION 

Wireless One Network. L. P .• 

Complainant/Petitionc:t", 

v. 

Sprint Florida. Incorporated. 

Rcspondmt. 

) 
) 
) 
) 
) 
) 
) 
) 

) 

Docket No. '7?~ 7 ~s 

MEMORANDUM IN SUPPORT OF 
COMPLAJNT AND/OR PETITION FOR ARBITRATION 

AND EXPEDITED 1/EARJNG 

I. Introduction 

I • 

This proc:ceding pn:smts novel •ssuc:s not previously addressed by the Flondn 

Public Scrvi-::e Commission (' i"PSC'1. but which arc: rcallily resolved by the l>lnin 

language of the Telecommunications Act of 1996. As the complaint and petition' filed 

concurrmtly with this memor1llldum n:vellls, Wm:lcss One Network. L. 1' . ("Wtrclcss 

One") current ly is engaged in intcrconncciiOn negotiations with Sprint Floridn. 

lncorporuted ("Sprint"). IUld has been smcc Au11u~t 2. I 'J96. Dunnllthc progress of thc>e 

- -- n~I!Ollations, Wireless One lellrned tnal Sprint had entered into an 1111cnm mtcrconnccuun 

~ ' Wir~losa One h.ts 11ylrd ~"' oclion •• o conq1buu arld1or p<UIH>n for arb11u11un d"t to lac~ of 

f(cr 11 l } - gmdancc tn lht TeiC'COnununlcaltotu Atl and w fPSC'a rules u ro lhc a.ppropnale n~«.h11um for o lhud 

( _ pony 10 oburn w 1crms and coodirioru of an ttlSilnJ rnlcn:onncchoo t£rtcrllCUI hldctd. m ru ordtr 

c;.. 

l c • 
l 

. • 

rmplcmctllu!J w Act. cbc Fcdcnl c:on-miarlocu ComnuuJOn uracd su1e conunw!OM ro nubh>h an 

--:::--Cltpcdllcd JWOCCSS for cbc odopc1oo of IUCh l&re<DimU ouUklc of lhc con(rnn of lhc OCJOII•IIOII and 

;::;... arl>llnlron proccdun:s se1 (onh rn 47 U.S C. t 252. S« In tltr MantT uftlt• 1..«11/ c,,,,..,""'" ,.,,. "'""' 

5 of tJ.- T..t«ummunkutiDN Acl (Jj/91}6, CC Docket No 96-98 (Augwt 8, 1996). I 321 Mrordttllll) . 
'" Wuel.,.. One t.e<lu ro mvolte the FPSC's CtJmplarnl )UilJdM:t•on ov<r Spnnl. on on rxpcdncd bam 
~ant lo Fl S1. f 364.058. In addllron. Wrrclcss One hot h1tludcd tlrc mfom>allon rrquurd 111 • p<lllltlll 

for arbrtnuon under47 U.S. C. 252(b)(2)(A) sbould lhc ~ f'S(' choose 10 tre•r rlm "''"'" "'"'"'<"' "t1h rhr 
- - -.p"'""'xcdUIC for llbnnoon. 

I 

.. ·---
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agreement with Palmer Wireless. Inc. ("Palmer"). nnd that Spnnt ullcnuonally fniled to 

submit the ogrcemc:ot to the FPSC for approval in violation of 47 ll S.t'. § 252(c).1 

Indeed. Sprint not only hu foiled to subnut the agreement for thC' FPSC"~ appro,•nl , hut 

also hu refused to mllke the terms and cond1110ns of the ngrcc1u.:nt, once lin.1lly 

discovered, available to Wireless One upon Its request. in vu,hnil>uul 47 I I s t'. ~ 2-S~(I) 

WirelcaJ One is compclll.'tl to '«~ tl•~ H'SC's mtcrvent1on to protect lis right to non-

dJscnmuuatory terms and conditions for intc:reoMecllon as mandated by the 

Telecommunications Act of 1996. 

II. Sprint 's Rt!fllSIII Ul File tit~ lnrt!rllff Palnur lnrt'rconnution Agreem~nt ond 

Milk~ It AWiilable to Wlrdas One Vlolata 47 U.S.C §§ 1S1(h) and (1}. 

No doubt exists that, by refusing to file the ncgotintc:d Interim !'ulmer 

intere . Meet ion ogrc:cment, Sprint violnted the exprC$$ prov1sions 47 U S.C. § 2S2(c). 

wruch provides: 

(I) Approval Rcctuired. •• Any mtcrconnecuon ngr.emcnt 
adopted by negotiation or arbitration shnll be subnuttet l for 
approval to the Sllltc commission A State comnuuwn h• 

which an agreement Is submitted 1hall approve or reJect the 
agreement, wllh .,,;uen findings as to any deficiencies 

(EmphiUis added.) The language of thas statute docs not di.ringtush bel\\ c.:n 

mterconnection agreements CUTived nl through ucgouauon or nrbitration. nor hctwcen 

agreements negotiated on an interim or permanent basis. Rother, 11 cAphcilly nl<fUIIC> 

Srolnlacknowledatd du•u•a a •nc:<tina wnb FPSC 1111T on 1\pul JO, 1996, 1h1111 had ~n1<1cd mtu 

•n u11c1un aar<~n\Clll whh Palmer and bid 001 submoned n 10 th< fl>SC On pll< Stan"• urcnuuu• 

obJ<etloou to Sprinl'• witbboldlna the ap~. Sprln1 hu yet 1o aubrrul ·~ m.ol.tnJ Itt unlowful ronduu 
c• en more epCJJOUS. 
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• • 
that ANY intc:rconncelion agreement be filed With the: State: commi~IOII Spront '~ r~ll ure 

to submit lbe interim Palmer intcrconncx:uon agn:emcnt for the: H'SC"s approval os a 

clear violation of this statute:, and the FPSC should so lind. 

Nor is there any doubt thai Sprint violated the: c:xpn:ss tcnns of 47 U.S.C. § 2S2(i). 

which provides: 

AVAILABILITY TO OTHER TELECOMMUNICATIONS 
C,~ERS.-A local exchange tonier shali make ov:ulnblc 
any intc:rcoMcc:tton, service, or network c:lcmc:nt prov1ded 
under an agreement approved under this scelion to" h1ch 11 IS 
a party to any other requesting telecommunications tliiTlcr 
upon the same terms and conditions as those prov1dcd on the 
agn:c:mcnt. 

The: plnin and unambiguous language of th1s statute requires. at a minunum, that the local 

exchanp t onier make the entirety of an existing interconnectiOn ngrec:mcnt avn1l ablc to 

third purtlcs upon their rcqucat. As <.l iKussc:<.l aubscqucntly, the only dcb11to ns to tho 

construction of this statute c:cntcra on the: Federal CommuniC<~tlon Comnnssion's 

mtc:rprc:tatlon that a requesting tonier may "pick and choose" :u•1ong the 1111hvidunl 

provisions of subsequently approved tntc:rcoMcx:Uon agreements to rc\ tsc lis e\lstinl! 

.twc:emc:nt. lndecd, even the: ILECs B¥fC:C: that they must make av ~t lable the: cnurcty of 

existing agm:mc:nts to requesung third pnnies. winch is prcx: isely what Wirc:lc:u One IS 

S«. tg_, I~ Rt. P«"lillolt b)• J.t, tl'l)poiiUIA FW<-r s,,,...,.. uf J'lonJu Itt< f•" trh"'""" " Mrlh 
Brll!;nMtlt Trlt"t''OffMwtiC'GIUMI /It(' Cvvn""'' '"'"'' ,, •• ' (HJII R41Jn r~wu .,,.j, f .. ,..,,,.Iff, /\,n &~.Hfl 

w thr l't'drtul r~l,.._,.. .. nl.:tlll& u All 11/l W~. UocL<I Nu YW7~ 7. 11', Oukr t-u I'M <iC.. III\ol I'l l!). n• 
(Auaoat22. tm). 

tn~y. Spnm's aiTUoatc, Spnm ('~.-. Compu:r. I P , tu. '""" "' Ill • • 10 urac 
the FPSC to pcnmt !bud pan:ra to "'pl<k and c'-'c:" llldr>N!ual pn»rlloru ot •ub\tqumtl)' ~~~otqk'd 

1if«11Xnll to rC'VIIC lhcu pr<viOIUiy f>CIIOIIIted IJV«fll(llll Scr. •'ll In H• l'o•lllltJM h1 .\prrnt 

Co"""""k atrou Cm.pmry U.llf'd Partll"'hlp dlb/11 ~"""' for Arbttratw• •rth Hrll&wth 

J 
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Sprint's delibenlle refusal to present the mtcrim agreement tn the FPSC' for 

approval prevented the FPSC from approvmg and filing it under .J1 lJ.S C . §§ 2S2(e) uml 

(h) before the effective date of March I. 1997 Spnnl's refusal. m tum. dtrcctly depn\C:tl 

Wireless One of the ability to oblllin the same terms :md condihons of the aglttlllcnt ns of 

the same date. under 47 U.S.C. § 2S2(i): Accordingly. Wireless One requests that the 

FPSC upprovc the interim Palmer intcn-onncctton agreement 111 thts procccding, onlcr 

that it b: made availllble to Wtrclcss One efTeettve March I. 1')4)7, .md urdcr th3t Spnnt 

refund. with interest. the overpayments Wireless One: hns made for tntcrconncct ton smec 

March I, 1997. 

Ill. Dlspps/t/on ofthls Procudlng 411111 Arbitration uads to tltr Samt' Rt'sult. 

Sl>ould the FPSC wi•:, to process this procccdmg as 11 request for arl>ttratutn, the 

sole •ssue would be whether Sprint must make the tcnns of the mtcrim l'almcr 

interconnection agreement available to Wirclcas One pursu:mt to 47 U.S.C. § 252(t) 

Sprint'• only position offered in negohations on the intcrnn intcrconnecticlll 

agreement is that it docs not agree with Wtrclc:u One's intc:rpretalton of § 152(t) 

Beenusc of the ablllldan« of authority a.s to the utcumbcnt LEC's obhgat ons under ~ 

T~ltUm~munkGtiON. lnG CDIIOrnd~t~ /lllnnMift'CIIOit Rulrs. Tn71U uflll Co,..Jmmt.t ~rJ.wtiHI tu 11t. 

Frduol Tri«Httftllllkaliolll Art of/996. OocUt No 9611 ~ 11'. Oulc-t No rsr.•not12·1 01 II' 

(fcbnu11y J. 1997), f1t Rl Prtlti<M bySprw C-•• '"""'"" lotltfNUIJ IJ•JtNII'urt~tn>Af/J d "" Spmlt 
fi>T ArbltrtltHHt ..-114 GTF: Ftondtr I"""'7"Katt'd Coltt'<'rollfJII~tucU~JANIIDII Rutn Tffllt.l end Co~Jmmu 

l'umutlll tu tl.- f'tduul Tt/...,_,...,. lammu Art of/996 Ooclct No 961 17J. fP. Ot.kt No I'SI Q7 

OHCHOF·TP (Fcbnury 26, 1997) 

Fm lhctt reasons. Spnnt ol.., t.bould be nloppc.l frurn IIJumc. •hoold 11 be .., bold. d.a1 the 

rnlt'Tlm oarc<nl<nllt oot avlllohk to Wlrclal Ooc bccau>e rt lw 1101 been "orrrovtd" by lh< 1~· 
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2S2(i), Sprint likely will raise the dihnory :ugumc:nt that th<: CommllSIOn can lOt order 11 

to make the interim agreement available to Wireless One because the Un.•ood States Coull 

of Appeals for the Eghth Cin:uit has stllycd the FCC's formal rule unplc:ncnllng the 

statute.' Sec Iowa lhjljtie3 Bo:uxl ys FCC 1996 WL S89204 (8 .. C1r. 19'.16). 

However, the Eighth Circuit's stay m no manner affects Sprint's obligation to 

provide the cntin: interim Palmer interconnectiOn agn:erncnt to Wireless One. In Um.a 

tlti!itiC3 Board. the petitioners argued that the FCC's rule should be >tnyt'tl because 11 

would allow C31'1iers to pick and choose the lowest-priced md1v1dual dements and 

services from any number of prior approved agreements. Moreover, they ~rgut..! that, 1f n 

new c:uTicr rc:.chcd an improved agrcemcm, the prior carriers would dcmnntl that thm 

agreernenta be similarly improved, dcstnbili7Jng the whole process. nu: coun ~tnyctlth is 

rule fndin11 only that it ''will operate to funhcr undercutuny Dllrccments thnturc m•ttmlly 

negotiated or arbitrated." 1996 WL S89204, •s. Thus. the Coon 's rctiOn for ISSUing the 

stay went :o the rule's effect on the finality of ex1stmg agreements 1f came~ could 

Wbco Ill< Fcdaal Colnm&uucolaons C"01111!11DIOII ("~l'C") &SJIIN ou &nlnconn«IMin rulco 1n 
AIJIUI. II onpktnatkd f 2$2(1) Wllh Ill< fotlo•UI& n>k 

Avlllab1hty or Pro<'UIOIIS o( AJI«tttCflU 10 Otllet Tcl«ommunocotoon< 
Clmcn Under S«bon l$2(o) or lhc AcL 

(a) AJl incumbtnt LI!C .t .. ll mal t 1\aol.lblc "'llhout unoro"'""'hw 
delay to any KqUnllnJ ttlctonvnunl<'thoo> cameo any ondmdual 

lll~ tcf\'atc. or Mlv.otl ckmc::nl arnnt~:nncn.l COC'1taulnl m 
aay IIJWI 10 wluch II U a pal1y th.u II appro<cd by I 11.11< 
COCIIIIIIIIloa JIUilAWil to ~ 2S2 or Ill< Act. upon Ill< ..,,., rain . 
..,_, ....S eood1t-. u thooc provod<d Ul Ill< aJO<'Cmenl An 

ID<Umbclll LEC may not bnut toe a <'aollbrlory o( •ny 11\dJ\ oJual 

"'~ ten'~«, "' _.. ...... ckmmt ooly to thooc requauoa 
camen JaV1lll • comp&Rbk clw of subacnbcn "' pro< adana Ill< 
AmC savl« (1 e.. loco!, eccaa. "' U\len'llclwlac) u Ill< ona10.1J swtY 
10 II>< Ol1ffll'tll1 

47 t: I' R. t St.109. 
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automatiully modify and antend their negotiated or arbitrated ngrc:c:mcnts merely by the 

LEC entering into a subsequent agreement with a third pany. 11tcse problems arc not 

applicable to Wireless One, which merely is attempting to adopt 1n its entirety an 10111a1 

and intenm intcrcoMection &llfCCTllentlhnt Sprint provided to anolltcr CMRS provider. 

Moreover, lhe Eight Circ,Uit's decision stnyed only lite FCC's rule: interpreting 47 

U.S.C. § 2S2(i), leaving to lhe swes Lhe obligation to interpret the litatute. WireiCliS One 

urges the FPSC to use its authority to interpret § 2S2(t) consistertt wtth its plain meanmg 

and find thnt Sprint is obligated thereunder to mllkc the terms of the inter.::t l'nlmcr 

interconnection agrcemertt available lO Wireless One forthwith.' 

IV. This ClUe Should Be Considered on 11n Expcdlt.-d BasiJ. 

The f' , SC has recognized that the time conslrainta imrosed by the 

Tclecommuaications Act or 1996 W&mllllS that arbitratton proc.ccdmgs be conducted on 

an expedited basis pursuant to Fl. St. § 364.058 1 Titc mtenrn nature of the 

• Wurlw One ia coplunt thattbc FPSC has rdu>cd to construe 47 IJ.S (' t 252(1) m the co111n1 

of an asbJinllOII JWOCCCdina flo.,.'CVC:r, the FPSC'a JnVIOUS wwldcrauon o( tim ,.,uc ,.·rnl 1o "htlh<'l • 

mos1 favored nauoo ("MFN'") claUJe lbould be .oc.ludcd an the pasu....W llltrrcOMCCilon avcanrnt un.ln 

consJdcrauon. Stt Itt IlL Pcrillota by Sprva1 c-wru:oiUNU C<HICpG/f) I..IMIInfl'an~rnA•p d/b;a Spm11 

for Arl>llro/IDif vnlll 8<1&11/la Trln:tJIIflfUIIUCotlo#u. llf<' COMcnturg IMrtTOillft'C"IIDif Ro~1. Tm•n Ulftf 

Comii/UJfU, PlniiiVIIID lk FtfltTDI Trle<o-llnlaJIIolfl Acl of/996. Dock< I No 9611 S(). TP. OrakT Nu 

r•SC97.0122· fOF·TP (Fcbruuy ), 1997); Ill R•: Ptllliula by Sprlnl CommunlrlllmM O ;mp<•ny LJ,,,,.,/ 
PnnnPnhlp dlb/o Sprlnl for Arhllrullo• willa GTE Florftfu lnrorporatr<l Con<rrnlng ln/N"N>nnt'tl<nn 

Role.. Trnft.l untf O>ntflllofU, f>llt7uunl 10 1/w f 'nlrrul Trlt'C"Uiftlftu~irollt>n> Art of1Yfl6. l><oclc:t Nu 

961173·11'. O.akr No. PSC·97.02)().F0f·TP (Fd>nury 26. 1997) Tbu u 1101 the auuc to be raohcd an 

t1w pru.:ccdtn0 WlfCiea One IS 1101 acdcula wdw- o( • Mt'N cLt.UK an any •Jr«mn~1 IUIII<'t ot " 

~ly s«k•lll a tktnr~W~AIIOCI u to Spruu's prnm1 oblasauon> urldc• '"" •to lui< 111 pru"dc 11 "olh at ... 
um< temiJ and coacbbonl of an~ thai 11 ptovadcd 10 an.Khort lclc.:onvnun><•U~• .vncr Ill" 

ISJU< Ji npr fot th<' FPSC's tkt<rm""'llon 

S..c, tIt·· In Rt: Prltllon by lm<rl<'on O>mmulff«<llolll S..n'k"tJ. l•r um/1/s L.ucul f; I<Jaungo• 

O,x-to1uag Sulnldlorlu In Florido for Arbilrullo• of UnrtsoJ,..,d /Jill<> m lnl<·t-ctmnl'f'flon nl'gOIIatwns K lila 

GTE Flurido llfl:OI'JKHaJtd, Pllf7110M 10 1Ar T.-ltrOM.,flnlt:utHHU A<l vf/~96. t)O(kcl l'u %1SJ7· 1l' 

()Jakf No. PSC-97.0266-PHQ.ll'(Mucb II , 1997) 
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• • 
interconnection agreement that Wireless One seeks, as well as the narrowly tailored issue 

presented, offers an even stronger bnsis for expedited hcanng Ill this proc~'\.'ding 

Accordingly. Wireless One requests thnt this matter be comluctcd us ~~~ cxpcdltctl 

proceeding pursuant to Fl. St. § 364.058. 

tOJOSO.tC 

Respectfully submiucd. 

l,fi¥.t,[~ 
Dane Stinson. Esq. 
Laura A. Hauser (Florida Reg. No. 0782114) 
ARTER & HADDEN 
One Columbus 
10 West Orond Street, Suite 2100 
Columbus, Ohio 4321 S 
614/221-JISS (telephone) 
6141?.2 1-0479 (fncsimi lc) 
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CI:.'RTIFICA TE OF SERI/ICE 

I hereby ccrtify thai n copy of the foregoing Memorandum in Suppon nf 
Complain! nndlor Petition for Arbilnllion und Expedi ted llcaring WIIS scr"cd upon lhc 
following party by ordinnry U.S. Mail, poslllgc prcpa . on this 26th day of June. 1997. 

. . ( /;; 

Alnn Berg. Esq. 
Sprint Florida., Incorporated 
SSS Lake B .. rder Drive 
Apopka, Florida 32703 

a . f..J-l 

' 
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