Legal Department

NANCY B. WHITE
Assistant General Counsel-Florida

BellSouth Telecommunications, Inc.
150 South Monroe Street

Room 400

Tallahassee, Florida 32301
(305)347-5558

August 1, 1997

Mrs. Blanca S. Bayo

Director, Division of Records and Reporting
Florida Public Service Commission

2540 Shumard Oak Boulevard

Tallahassee, Florida 32399

RE: Docket No. 960786-TL (Section 271 Docket)

Dear Mrs. Bayo:

Enclosed is an original and fifteen copies of BellSouth
Telecommunications, Inc.’s Response and Opposition to Time Warner’s
Motion to Dismiss or in the Alternative for Abatement of BellSouth’s
Application for InterLATA Relief. Please file these documents in the
captioned docket.

A copy of this letter is enclosed. Please mark it to indicate
that the original was filed and return the copy to me. Copies have
been served on the parties shown on the attached Certificate of
Service.

Sincerely,
L Nancy B. White
Enclosures
cc: All pParties of Record

A. M. Lombardo
R. G. Beatty
W. J. Ellenberg
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Consideraticn of BellSouth)
Telecommunications, Inc. entry
into InterLATA Services pursuant

)

) Docket No. 960786-TL
to Section 271 of the Federal )

)

)

Telecommunications Act of 1996 Filed: August 1, 1897

BELLSOUTH TELECOMMUNICATIONS, INC.’S RESPONSE AND OPPOSITION
TCO TIME WARNER’'S MOTION TO DISMISS OR IN THE
ALTERNATIVE FOR ABATEMENT OF BELLSOUTH’S
APPLICATION FOR INTERLATA RELIEF

BellSouth Telecommunications, Inc. (“BellSouth”) hereby files,
pursuant to Rule 25-22.037(b), Florida Administrative Code, its
Response and Opposition to Time Warner AXS of Florida, L.P. d/b/a Time
Warner Communications and Digital Media Partner’s (“Time Warner”)
Motion to Dismiss or in the Alternative Abatement of BellScuth’s
Application of InterLATA Relief (“Motion”). In support thereof,
BellScuth states the following:

1. Time Warner cites as grounds for its Motion that this
proceeding 1s premature and a waste of time. (Motion, p. 2).
Specifically, Time Warner lists complaints with the implementation of
items contained in the Interconnection Agreement (“Agreement”) between
Time Warner énd BellSouth.

2. Essentially, Time Warner is arguing its position in this
docket through this Motion rather than through testimony given under
oath. This should not be aliowed. Time Warner is seeking
adjudication of BellSouth’s entire case not on the merits, after
hearing and cross-examination, but rather solely on the strength of
Time Warner’s pleading. This is not appropriate. As will be shown

herein, BellSouth will contest and rebut the specific allegations made




by Time Warner in its Motion. The Commission cannot grant Time
Warner's motion when the facts have not been heard,

3. Moreover, Time Warner had the same opportunity available to
every party to file direct testimony in this case. This they did not
do. Time Warner also has the same opportunity available to every
party to file rebuttal testimony. The allegations made in their
Motion should be made under oath in testimony with the right of cross
examination and the right of BellSouth’s witnesses to address the
allegations, not in a pleading.

4. In addition, Time Warner complains that it sheould not have
to expend further resources on this case. There is a solution to Time
Warner’s problem; Time Warner can withdraw from this docket.

5. in response to the specific factual allegations made by Time
Warner in its Motion, BellSouth submits the following: Time Warner
first complains that Firm Order Commitments (“FOC”) are not being
supplied with facilities verification and that this violates Time
Warner’s Agreement with BellSouth. It should first be noted that
BellSouth’s Agreement with Time Warner does not require the FOC to
contain a facilities verification. Second, as noted in Exhibit A to
the Motion, BellSouth does not provide facilities verification on any
FOC with regard to BellSouth’s own end users. Pursuant to the recent
Eighth Circuit Opinion in Docket Neo. 96-3321, issued on July 18, 1997,
the incumbent LEC is not required by the Telecommunications Act of
1996 (“Act”) to provide its competitors with superior quality
interconnection. Therefore, BellSouth 1s not reguired to provide
facilities verification with FOCs to Time Warner either under the

BAgreement or the Act.




6. Despite Time Warner’s contention, BellSouth is not in
violation of Section 11.02 of the Agreement. This provision states
that BelliSouth will provide an FOC and a Data Layout Record (“DLR")
within 5 business days of the receipt of the Access Service Request
(“ASR”). This provision applieé to mechanized transmittal of the DLR.
BellSouth requires ALECs to provide an 800 number, a modem and a
printer to which BellSouth can directly print the DLR. Time Warner
continues to request that the DLR be handled in a manual fashion in
which BellSouth mails the DLR to Time Warner.

7. Time Warner states that BellSouth ingquired as tc whether or
not Time Warner wanted a “good” FOC or a “fast” FOC and further states
that Section 11.02 of the Agreement requires that BellSouth provide
both a good and fast FOC. BellSouth does not interpret the contract
language as such. The contract language simply states that BellSouth
will provide a FOC and a DLR within five business days of the receipt
of the ASR. There are no specifics as to what type of information is
to be included on the FOC.

8. At no time did BellSocuth state to Time Warner that it would
not be able to comply with the Agreement until the end of the year at
the earliest. BellSouth stated that it was currently looking into
providing facilities verifications for ASR FOCs, but that such
information would not be available until the end of the year. As
stated earlier, the Agreement deoes not specify that facilities
verification must be included on the FOC, and therefore BellSouth is
not in viclation of the Agreement as Time Warner would have this

Commission believe.




9. The performance measures initially offered to Time Warner
and subsequently negotiated with Time Warner did include measurements
for Local Service Request (“LSR”) FOCs. 1In fact, as mentioned in
Exhibit A to the Motion, the FOC intervals included in the performance
measures are specific to LSRs.

10. As noted herein, there are definitely factual issues in
dispute between Time Warner and BellSouth, such that Time Warner’s
Motion should be rejected.

WHEREFORE, BellSouth respectfully requests that this Commission
deny the Motion filed by Time Warner for the reasons set forth herein.

Respectfully submitted this lst day of August, 1997.

BELLSOUTH TELECOMMUNICATIONS, INC.

(g)

ROBERT G. BEATTY
NANCY B. WHITE
c/o Nancy Sims
150 South Monroe Street, #400
Tallahassee, Florida 32301
{30531347-5555
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WILLIAM J. ELLENBERG II g" (kQ

J. PHILLIP CARVER

675 West Peachtree Street, #4300
Atlanta, Georgia 30375
(404)335-0711




CERTIFICATE OF SERVICE

DOCKET NO.

560786-TL

I HEREBY CERTIFY that a true and correct copy of the

foregoing was served by Federal Express this 1lst day of August,

1997 to the following:

Mr. Brian Sulmonetti

LDDS WorldCom Communications
Suite 400

1515 S. Federal Highway
Boca Raton, FL 33432

(407) 750-2529

Floyd R. 8Self, Esqg.

Norman H. Horton, Esqg.

Messer, Caparello, Madsen,
Goldman & Metz, P.A.

215 South Monrce Street

Suite 701

P.O. Box 1876

Tallahassee, FL 32302-1876

Atty. for LDDS WorldCom Comm.

(904) 222-0720

Joseph A. McGlothlin
Vicki Gordon Kaufman
McWhirter, Reeves, McGlothlin,

Davidson, Rief & Bakas, P.A.

117 South Gadsden Street
Tallahassee, Florida 32301
Atty. for FCCA

(904} 222-2525

Thomas K. Bond

MCI Telecommunications Corp.
780 Jchnson Ferry Road
Suite 700

Atlanta, GA 30342

(404) 267-6315

Richard D. Melsocn

Hopping Green Sams & Smith
123 South Calhcun Street
P.O. Box 6526
Tallahassee, FL
(904) 222-7500

32314

C. Everett Boyd, Jr.
Ervin, Varn, Jacobs,
Odom & Ervin

305 South Gadsden Street
P.O. Drawer 1170
Tallahassee, FL
Atty. for Sprint
(904) 224-9135

32302

Benjamin W. Fincher
3100 Cumberland Circle
Atlanta, Georgia 30339
Atty. for Sprint

(404) 649-5145

Monica Barone

Florida Public Service
Commisgion

Division of Legal Services

2540 Shumard Oak Boulevard

Tallahassgsee, FL 32399-0850

Patrick K. Wiggins, Esq.
Donna L. Canzano, Esqg.
Wiggins & Villacorta, P.A.
501 East Tennessee Street
Suite B

Post Office Drawer 1657
Tallahassee, Florida 32302
Tel. (904) 222-1534

Fax. (904) 222-1689

Attys. for Intermedia

Patricia Kurlin

Intermedia Comm., Inc.
3625 Queen Palm Drive
Tampa, Florida 33615-1309
(813) 829-0011




Peter M. Dunbar, Esqg.
Robert S. Cohen, Esq.
Pennington, Culpepper, Moore,
Wilkinson, Dunbar &
Dunlap, P.A.
215 South Monroe Street
2nd Floor
Post Office Box 100985
Tallahassee, FL 32302
(904) 222-3533

Sue E. Weiske, Esqg.

Time Warner Communications
160 Inverness Drive West
2nd Floor North

Englewood, Colorado 80112
(303) 799-5513

Tracy Hatch, Esqg.

ATE&ET

101 North Monroe Street
Suite 700

Tallahassee, FL 32301
{904) 425-6364

Marsha E. Rule, Esq.
c/o Doris M. Franklin
ATE&T

101 North Monroe Street
Suite 700

Tallahassee, FLL 32301

Andrew O. Isar

Director - Industry Relations
Telecomm. Resellers Assoc.
4312 92nd Avenue, N.W.

P.C. Box 2461

Gig Harbor, WA 98335-4461
(206) 265-3910

Richard M. Rindler

Swindler & Berlin, Chartered
3000 K Street, N.W.

Suite 300

Washington, D.C. 20007

Tel. (202} 424-7771

Fax. (202) 424-7645

Kenneth A. Hoffman, Esq.
William B. Willingham, Esq.
Rutledge, Ecenia, Underwood,
Purnell & Hoffman, P.A.
215 South Monroe Street
Suite 420
Tallahassee, FL 32301-1841
(850) 681-6788

Mr. Paul Kouroupas
TCG-Washington

2 Lafayette Centre

1133 Twenty First Street, N.W.
Suite 400

Washington, D.C. 20036

(202) 739-0030

Navey B While cyq)





