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c•n ·ecrn ·-· 
Florida Power Corporation (FPC) and Lake Cogen Ltd. (Lake), a 

qualifying facility (QF), entered into a Negotiated Contract 
(Contract) on March 13, 1991. The term of the Contract is 20 
years, beginning July 1, 1993 when the facility began commercial 
operation, and expiring July 31, 2013. Committed capacity under 
the Contract is 110 megawatts, with capacity payments based on a 
1991 pulverized coal-fired avoided unit. The Contract was one of 
eight QF contracts which were originally approved for cost recovery 
by the Commission in Order No. 24734, issued July 1, 1991, in 
Docket No. 910401-EQ. 

In August, 1994, a dispute 
regarding the interpretation of the 

arose between FPC and Lake 
energy pricing methodology as 

DOCUMfNT NIJMP.<R- DATE 

993~6 SEP IS :R 
FPSC·RECORDS/REPORTING 



DOCKET NO. 961477-EO 
DATE: SEPTEMBER 15, 1997 

defined by Section 9.1.2 of the Contract. 
Contract is as follows: 

Section 9.1.2 of the 

Except as otherwise provided in section 9.1.1 hereof, for 
each billing month beginning with the Contract In-Service 
Date, the OF will receive electric energy payments based 
upon the Firm Energy Cost calculated on an hour-by-hour 
basis as follows: (I) the product of the average monthly 
inventory chargeout price of fuel burned at the Avoided 
Unit Reference Plant, the Fuel Multiplier, and the 
Avoided Unit Heat Rate, plus the Avoided Unit Variable 
O&M, if applicable, for each hour that the Company would 
have had a unit with these characteristics operating; and 
(ii) during all other hours, the energy cost shall be 
equal to the As-Available Energy Cost. 

In 1991, the time at which FPC entered into its contract with Lake, 
FPC's forecasts indicated that as-available energy prices would 
exceed firm energy prices throughout the entire term of the 
Contract. Based on these projections, prior to August 1994, fPC 
paid Lake firm energy payments for all energy delivered from the 
cogeneration facility. In 1994, FPC conducted an internal audit of 
its cogeneration contracts. Because of falling coal, oil, and 
natural gas prices, excess generation during low load conditions, 
and exceptional nuclear performance, FPC's modeling of the avoided 
unit indicated that during certain hours, firm energy prices would 
be greater than as-available energy prices indicating that the 
avoided unit would be cycled off in FPC's dispatch. FPC adjusted 
its payments to Lake and other cogenerators to reflect these 
changes in the operation of the avoided unit. This reduced the 
total energy payment to Lake and ultimately led to the pricing 
dispute. 

On July 21, 1994, FPC filed a petition {Docket No. 940771-~Q/ 

seeking a declaratory statement that Section 9.1.2 of the 
negotiated contract was consistent with then Rule 25-17.0832(4) (b), 
Florida Administrative Code. This rule referenced avoided energy 
payments for standard offer contracts, and was a basis for 
evaluating negotiated contracts. Several cogenerators, includinq 
Lake, filed motions to dismiss FPC's petition. FPC later amende d 
its petit ion and asked the Conunission to determine whether its 
implementation of Section 9.1.2 was lawful under Section 366.0Sl, 
florida Statutes, and consistent with Rule 25-17.0832(4) (b), 
Florida Administrative Code. In Order No. PSC-95-0210-FOf-EQ, t lw 
Corrunission granted the motions to dismiss on the grounds tlldt t lw 
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Commission did not have jurisdiction to adjudicate a dispute over 
a prov1s1on in a negotiated contract. However, the Order 
recognized the Commission's continued responsibility for cost 
recovery review. The Order is attached to this recommendation dS 

Attachment 1. 

Subsequent to the filing of FPC's petition in Docket No. 
940771-EQ, Lake and other QFs, filed lawsuits in the state courts 
for breach of contract. On January 23, 1996, the Fifth Judicial 
Circuit Court issued a Partial Summary Judgement (Summary 
Judgement) for Lake in Case No. 94-2354-CA-01 regarding the energy 
pricing dispute. The Partial Summary Judgement is attacl.ed to this 
recommendation as Attachment 2. 

On November 25, 1996, FPC filed a petition for approval of a 
Settlement Agreement between FPC and Lake. The modifications to the 
Contract pursuant to the Settlement Agreement have the follo~ing 
components: 

1) A revised energy pricing methodology for future energy 
payments and settlement of a coal transportation issue. 

2) Restructuring of variable O&M and capacity payments. 

3) Reimbursement for the historic energy pricing displltl•. 

q) Curtailment of energy during off-peak periods from 110 MW 
to 92 MW. 

5) A buy-out of the last three years and seven months of the 
Contract, resulting in a termination date of December i l, 
2009, rather than July 31, 2013. 

The cost for the buy-out will be paid to Lake in monthly 
payments from November, 1996 to December, 2008. On December 11, 
1996, FPC paid Lake $5,512,056 to reimburse the QF for the disputed 
portion of energy payments made during the period August 9, 1994 
through October 31, 1996. FPC requests that the Settlement 
Agreement be approved on an expedited basis, including conf i rmd l i t•ll 

that the Negotiated Contract between FPC and Lake, as modified by 
the Settlement Agreement, continues to qualify for cost recovery. 

FPC believes that the Settlement Agreement ~ill resuJ t in 
approximately $26.6 million Net Present Value (NPV) in benefits to 
its ratepayers through 2013. These benefits are based on a 
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comparison of costs between Lake prevailing in the lawsuit d!ld 1 !.•· 
modified Contract. fPC's cost-effectiveness analysis is att.whPd 
to this recommendation as Attachment 3. 

The Commission approved the Petition for Expedited approvdl by 
a 3-2 vote at the June 24, 1997, agenda conference. At the July 
15, 1997, agenda conference, the Commission voted to reconsider its 
decision after being advised that one Commissioner voting with t hr~ 

majority had mistakenly voted to approve the agreement. The 
Commission also requested that the parties brief the legal issue 
(Issue 1). 

At the August 18, 1997, agenda conference, upon the request of 
a Commissioner, the item was deferred and the parties were directed 
to file supplemental briefs on the issues of 1) the "regu LH or y 
out" clause contained in the power purchase agreement and 2.1 U11: 

impact of the New York State Public Service Commission's decision 
that it had jurisdiction to interpret and clarify its approval of 
negotiated purchase power agreements (the Crossroads decision) . 
Staff was directed to bring the matter back to agenda as soon ds 

possible. The supplemental briefs were filed on August 29, 199"1. 

This recommendation addresses those briefs in Issue 1. The 
discussion of the supplemental briefs is found at pages 15-19. A 
fourth reason to distinguish this agreement from the Pasco 
settlement has been added at pagee 11-12. The recommendations and 
analyses for Issues 2-5 are identical to those first presented at 
the June 24, 1997, agenda conference. Lake also requested Oral 
Argument on this matter. Since interested persons may always 
participate in the discussion of items scheduled for proposed 
agency action, staff believes this request is moot. 
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DISCQSSICW OP ISSUJIS 

ISSQE 1: can the Commission deny cost recovery of a portion of the 
energy payments made to Lake regardless of the outcome of the 
current litigation? 

UCXIIIENDATIQII: Yes. Jurisdiction over retail cost recovery 
is exclusive to this Commission. An adjudication of rights between 
a utility and a qualifying facility by a court is not dispositive 
of the utility's authorization to recover these costs from the 
ratepayers. Cost recovery under PURPA and Section 366.051, Florida 
Statutes, is limited to the utility's full avoided cost, as of the 
time the contract was approved. At least one recent decision 
suggests that a state regulatory commission has jurisdiction to 
clarify and interpret its QP contract approvals. [ELIAS) 

STAFF ANALJSIS: As mentioned in the case Background, a Partial 
Summary Judgement regarding the energy pricing dispute was entered 
in the Lake civil litigation against PPC. However, this finding 
does not mean that Lake has prevailed in its interpretation that 
the contract requires Lake to be paid at the firm energy price 100\ 
of the time, only that FPC was wrong in its assertion that as
available energy payments would not be based on the so-called "four 
parameter" avoided unit. 

A recent decision suggests that a state Commission's 
jurisdiction with respect to negotiated QF contracts is not as 
limited as this Commission has previously determined. 

On November 29, 1996, the New York Public Service Commission 
(NYPSC) issued a declaratory ruling concerning a negotiated QF 
contract between Orange and Rockland Utilities and Crossroads 
Cogeneration, Inc. (Crossroads). The specific question involved 
Orange and Rockland's obligation to purchase additional output frG~ 
an expansion of the facility. Crossroads contended that the 
contract, which was approved in 1988, required Orange and Rockland 
to purchase the output. Crossroads contended that the New York 
Commission did not have jurisdiction to adjudicate its claim, 
citing as authority Freebpld Cogeneration A&sociates. L.P. v. Board 
of Regulatory Commissioners, 44 F.Jd 1178 (3d Cir. 1995) . 

In its decision granting the request for a declaratory ruling, 
the New York commission stated; 

As was recently reaffirmed, it is within our authority to 
interpret our power purchase contract approvals, and that 
jurisdiction haa been upheld by the courts. The 
precedents involving interpretation of past policies and 
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approvals, and not the contract non-interference policy 
that Crossroads cites, control here. As a result, the 
approval of the original contract for the Crossroads site 
may be explained and interpreted, and O&R's petition may 
be construed as requesting that relief. 

Crossroads then filed a five count complaint in Federal 
District Court, seeking both contractual and antitrust damages. 
Crossroads alleged that the New York State Commission lacked 
subject matter jurisdiction. In an opinion issued June 30, 1997, 
the Court granted Orang@ and Rockland's Motion to Dismiss the 
complaint, finding, among other things, that Crossroads was 
collaterally estopped from asaerting the juriadictional issue in 
the Federal court. The Court relied on the Restatement (2nd) of 
Judgements in assessing Crossroad's claim: 

When a court has rendered a judgement in a contested 
action, the judgement precludes the parties from 
litigating the question of the court's subject matter 
jurisdiction in subsequent litigation except if: 

(1) The subject •tter of the action -• ao plainly 
beyond the court' a juriadiction tbat ita entertaining the 
action was a manifeat abu .. of authority; or 

(2) Allowing the judgement to stand would substantially 
infringe the authority of another tribunal or agency of 
government; or 

(3) The judgement was rendered. by a court lacking 
capability to make an adequately info~ determination 
of a question concerning ita own juriadiction and as a 
matter of procedural fairaeas the party aeeking to avoid 
the judgement should have opportunity belatedly to attack 
the court's aubject -tter juriadiction. (emphasis added) 

Restatement (Second} of Judgements S 12 (1982) . Having 
carefully considered the arguments set forth by the 
parties in their briefs and at oral argument, the Court 
determines that none of the three above-mentioned 
exceptions applies to the jurisdictional determination 
made by the NYPSC. Accordingly, plaintiff is preluded 
from relitigating the iaaue of the NYPSC's subject matter 
jurisdiction in this, the second proceeding between these 
parties. 

The court found that none of these exceptions applied and dismissed 
Crossroads' complaint. 
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The opinion suggests in a footnote that Crossroads has filed 
a direct appeal in the State Court of the NYPSC's jurisdictional 
determination. Staff as of this filing has been unable to confirm 
that fact. 

Staff recognizes that a finding that a OF is collateral! y 
eatopped from challeng!ng a jurisdictional finding ia not a~ 
compelling as a determination of the iaaue on a direct appeal. 
However, it is probative on the issue, especially given the Court's 
reliance on the exception stated in the Restatement ~d. Staff also 
notes that Florida Power Corporation has recently filed this 
Opinion, and the New York Commission's ruling as supplemental 
authority with the Florida Supreme court (Caae No. 88,280) Panda
Kathleen. L.P .• y, Floridl Powlr Qotporation and Florida Public 
Service Commission. Thia appeal baa been pending for over a year. 

The New York Commission seems to have drawn a distinction on 
the jurisdictional question not along the standard offer 
tariff/negotiated contract line. Rather, it asserts jurisdiction 
over matters addressing the interpretation and clarification of 
past policies and approvals and eschews jurisdiction to apply those 
interpretations and policies to disputed factual determination. 

such a policy could have significant application in this 
docket. Florida Power Corporation first asked this Commission to 
declare that FPC had properly calculated the energy payments due 
Lake pursuant to the contract. This determination is inextricably 
linked to what the Commission approved when it approved the 
contract. 

If as staff suggests and FPC contends, the contract 
contPmplatea that the •avoided unit• would cycle in FPC'a uy11tl'lll 
economic dispatch and if as staff believes and FPC contends, the 
contract provides for the use of actual fuel prices and not 
projected fuel prices, then Lake's assertion in the circuit that it 
is entitled to firm energy payments 100' of the time is suspect. 
If this assertion is suspect, then the •savings• associated with 
the buy out are overstated. If the Commission does in fact have 
the jurisdiction to resolve the question of what was contemplated 
at the time of approval, the uncertainty of the outcome of the 
circuit court litigation would not be a factor in the decision to 
approve the buy out. 

In its brief, Lake provided the following summary of its 
argument.: 

The Commission is preempted by federal law from 
revisiting its approval, for coat recovery purposes, of 
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the Lake Cogen-FPC Contract, and from denying FPC the 
opportunity to recover paymenta made pureuant to the Lake 
Cogen-FPC Contract as it may be interpreted by a court of 
competent jurisdiction. Moreover, any attempt to revisit 
the Lake Cogen-FPC Contract, or to deny cost recovery 
thereunder, would be inconsistent with the Commission's 
own statements regarding administrative finality of its 
orders approving contracts between utilities and QFs for 
cost recovery purposes. Finally, for the Commission to 
deny approval of the Lake Cogen-FPC Settlement Agreement, 
where it has previously approved the nearly identical 
Pasco Cogen-FPC Settlement Agreement, would be contrary 
to the Florida Adminiatrative Procedure Act ~nd violative 
of the equal protection guarantees of the Florida and 
United States Constitutions. For the foregoing reasons, 
the Commission should not disturb its prior approval of 
the Settlement Agreement between Lake Cogen and FPC. 

FPC summarized its position on the question as follows: 

The Commission has previously ruled that it would defer 
to the courts to interpret the negotiated contract's 
pricing provision. That order is a final order that is 
binding upon the Commission in this proceeding under 
principles of administrative finality. Having deferred 
the interpretation of the pricing provision to the 
courts, the Commission may not, in a subsequent cost 
recovery proceeding, base a disallowance of contract 
payments on an interpretation of the very same pricing 
provision that is inconsistent with the interpretation 
given by the court at the conclusion of the pending 
litigation between Lake Cogen, Ltd. ("Lake") and Florida 
Power. Indeed, to rule inconsistent with the ruling in 
Pasco Cogen docket would be arbitrary and capricious. 

Each of the points raised by the parties is addressed in the 
following sections. 

I. PREEMPTION 

Lake's first argument is that the Commission is preempted by 
federal law from revisiting our contract approval or approval for 
(.( 1nl n"r-nv, ry of OF purchases. Lake ci tea Freehold ( aupra) and 
Wesl Pennt;Jylvania Pgwcr Co. y. Pennaylyonia Public ULlliLY 
Commission, 659 A.2d. 1055 (Commw. Ct. 1995) in support ot tl11s 
proposition. The Freehold court stated •once the BRC approved the 
power purchase agreement between Freehold and JCP&L on the ground 
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that the rates were consistent with avoided coat, just, reasonable, 
and prudentially incurred, any action or order by the BRC to 
reconsider its approval or to deny the passage of those rates to 
JCP & L's consumers under purported state authority was preempted 
by federal law• 44 F.Jd. at 1194. Staff is not suggesting that 
the Commission revisit its contract approval or modify the amount 
of the energy payments that qualify for cost recovery under the 
terms of the contract as approved by the Commission. Rather, staff 
believes those energy payments should be calculated consistently 
with the express terms of the contract. Calculating the energy 
payments consistently with the express terms of the contract does 
not constitute a modification to revisitation of, or denial of cost 
recovery under, the existing contract. Rather, it means that the 
cogenerator is bound by the terms it accepted at the time the 
contract was approved. Any buy-out of the contract must be 
evaluated against those terms. 

Lake then suggests that the "filed-rate doctrine• •forecloses 
any Commission attempt to impair FPC's right to cost recovery.• 
(Lake Brief, p. 14) The filed-rate doctrine is a judicially created 
requirement that states honor rates set for wholesale transactions 
by FERC regulated utilities. This doctrine is not applicable to 
the Lake Contract. Lake is not a PERC-regulated utility, and the 
rates in this contract were not set in a wholesale rate-making 
proceeding. All of the cases cited by Lake involve rates set by 
the FERC for wholesale transactions involving regulated utilities, 
except Connecticut Light and Pgwcr Co., 70 FERC 61012. This was a 
request for a declaratory statement that a utility was not 
obligated under PURPA to purchase the output of a solid waste 
facility at a price greater than the utility's full avoided cost. 
This purchase was compelled by a Connecticut state law. The 
requested declaratory statement was granted. 

Lake next argues that a mistake in connection with a state 
Commission's calculation of avoided cost is insufficient to 
overcome federal preemption. Lake again cites to Freebold and ~ 
Penn. in support of this proposition. As discussed above, those 
cases are distinguishable from the instant situation. Staff is not 
suggesting that the Commission revisit its decision to approve the 
contract or to change the terms of the contract. Rather, staff 
submits that cost recovery should be limited to what was 
contemplated by the parties and the Commission at the time it was 
approved. What was approved was a unit that could, depending on 
several factors be subject to cycling and, therefore, energy 
payments based on the as available rate. 

-9-



DOCKET NO. 961477-EQ 
DATE: SEPTEMBER 15, 1997 

II. ADMINISTRATIVE FINALITY 

Both Lake and FPC argue the doctrine of administrative 
finality, although in slightly different contexts. Lake suggests 
that Order No. 25668, Implementation of Bules 25-17.080 through 25· 
17.091. Regarding Coqengratign and §mall Pqwer Production and the 
Florida Supreme Court's affirmation in Florida Ppwer & Light Co. v. 
Beard, 626 So.2d 660 (Fla. 1993) of the Commission's actions, 
articulate a policy of not revisiting prior determinations with 
respect to QF contracts, except in certain limited situations. 
Staff believes that a decision by the Conanisaion to limit cost 
recovery to what was contemplated at the time of the contract is 
not a •revisitation• of cost recovery of contract approval. Both 
cases cited by Lake (Preebgld, supra and Kost Penn, supra) involve 
attempts by a utility and/or a state commission to change a 
contract based on changed circumstances. That is not what staff is 
recommending in this case. 

Florida Power suggests that, having determined this was a 
matter for civil court determination, the doctrine of 
administrative finality precludes the denial of cost recovery in a 
subsequent proceeding. Staff finds this argument somewhat 
compelling. Parties and others whose substantial interests are 
affected by the Commission's decisions, need to be able to rely on 
the finality of those decisions. However, in its brief, Florida 
Power Corporation states: • ... Florida Power believed, and continues 
to believe, that the Commission did have jurisdiction to interpret 
this pricing provision•. The New York Public Service Commission's 
determination concerning the Crossroads cogeneration contract tends 
to support this position. Staff believes it is fair to 
characterize this aspect of the Commission's jurisdiction as 
somewhat unsettled. Further, the circuit court has not yet ruled 
on the ultimate question. 

Staff believes there is a distinction between what is due 
under a contract and what is appropriate for cost recovery. If 
this is not the case, a regulatory out clause is of absolutely no 
effect in a QF contract. Staff submits that the existence of such 
a clause is an explicit acknowledgment, by the parties, that some 
amounts due under the contract may not be appropriate for cost 
recovery. It is an allocation of the risk of such a determination 
by the Commission and a reasonable, enforceable contract provision. 

In this context of an unsettled and difficult jurisdictional 
question, it is within the Commission's discretion to review its 
past determinations. 
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III. EQUAL PROTECTION 

Both Lake and FPC argue that the Commission's denial of this 
petition would be •arbitrary and capricious• and violative of 
Section 120.68(12) (b), Florida Statutes. That section provides for 
remand where agency action is inconsistent with prior decisions if 
not adequately explained by the agency. Both parties suggest that 
the decision in Docket No. 961.07-EQ (Pasco) requires an identical 
result in this docket. Staff does not believe the two petitions 
are so •similarly situated• as to oou~l approval of this petition. 
At least four bases distinguish the instant contract: 

1. This settlement has additional rate impacts of 
approximately 50 cents per month per customer 
through the year 2009. The Commission could 
reasonably decide, after weighing the 
interests of the parties and the ratepayers 
nQt to impose these additional costa. 

2. This settlement has additional 
intergenerational equity impact, with the 
effect of the buy outs being cumulative. The 
Commission could reasonably decide, after 
weighing the interest of the parties and the 
ratepayers, that it is not appropriate to 
shift the costs of this contract forward to 
today•s ratepayers or the benefit of 
tomorrow's ratepayers. 

3. The decision rendered by the New York 
Commission with respect to the Crossroads 
contract, and the decision by the Federal 
District Court suggests that the Commission's 
jurisdiction in the area of 
clarifying/explaining/interpreting its 
contract approvals is not as limited as 
previously thought. Part of the rationale for 
approving the Pasco settlement was the risk 
associated with a civil court's interpretation 
of the contract. If the Commission has the 
jurisdiction to explain its approval, this 
"risk" is significantly reduced. 

4. Less ratepayer savings are associated with 
this settlement than the ratepayer savings 
associated with the FPC/Pasco Settlement. As 
presented in Primary Staff's recommendations 
in these two cases, the Lake Settlement • a 
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ratepayer savings are $26.6 M, whereas the 
Pasco Settlement's ratepayer savings are 
estimated to be $39.0 M. These results would 
be expected if the courts were to determine 
the pricing dispute in favor of the 
cogenerators rather than FPC. Primary Staff 
and Alternative Staff both estimated potential 
ratepayer losses to be $17.1 M for Lake and 
$17.3 M for Pssco in the event the courts were 
to determine the ~ricing dispute in favor of 
FPC. In additior, Second Alternative Staff 
indicated that the Lake Settlement could 
result in substantial ratepayer losses ($24.1 
M) if FPC would win the pricing dispute in 
court and alternative gas forecasts were 
inserted into the coat analysis. No 
comparable estimate of losses was included in 
the Second Alternative Staff's Pasco 
Recommendation. Substantially less potential 
ratepayer aavings are aseociated with the Lake 
Settlement than with the Pasco settlement, 
with little difference in potential ratepayer 
losses between the two •ettlements. 

The parties to the Connission' s determination in DockPt 
No.940771-EQ recognized that a civil court's determination of 
contract rights is not dispositive of the issue of cost recovery 
from the ratepayers. This issue was discussed at length during 
Oral Argument in Docket Nos. 940357-EQ, 940771-EQ, and 940797-EQ. 
While a court of competent jurisdiction may make a decision that 
determines the rights under a contract between the utility and d 

cogenerator, this Commission and the utility's ratepayers are not, 
by that fact alone, bound by that decision for cost recovery 
purposes. In arriving at its decision that the interpretation of 
negotiated OF contracts is a matter of civil court jurisdiction, 
the Commission recognized the difference between the adjudication 
of contract rights between the parties to the contrac~, and cost 
recovery from the ratepayers. This consensus position was most 
clearly articulated in the following exchanges between a 
Commissioner and Mr. Watson, representing Pasco Cogen: 

COMMISSIONER: And my question to you is: Once a court has 
interpreted that contract, are we bound to allow recovery bas1~d on 
that interpretation? 
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MR. WATSON: I don't think you're bound. I th1nk the parties 
are bound. And I think if you disallow a portion of the p~yments 
that Florida Power makes to my client under the contract, and 
Florida Power Corp then invokes the reg-out clause and says, "we 
paid you that money, but the Commission didn't let us recover it 
from our ratepayers, therefore give it back under the reg-uut 
clause, I think there are different issues that arise there than 
you have before you right now. I think you have absolute authority 
over the costs that you permit Florida Power Corporation to pass 
onto its ratepayers. I mean, you have got that under 366.06. But 
that doesn't give you authority over the terms and conditions of 
the contract that Florida Power has with Pasco Cogen or the 
Southern Company or Georgia Power or XYZ Typewriter Company or 
Hertz Rent-a-Car. You don't have any jurisdiction to interpret the 
terms of those contracts. You can look at the costs that flow from 
the contracts and say, •we think this is too much" or "We think 
this is okay and we're going to permit you to recover X of the X 
plus Y." (TR 53-54) 

Mr. Watson further clarified the parties' position with the 
following exchange: 

MR. WATSON: ... let me complete that bright line distinction 
very briefly. There's cost recovery and that's something you 
clearly have jurisdiction over; there's Florida Power's obligation 
to my client under the contract; and those are totally separate 
items. For cost recovery purposes, you -- well, the court may say, 
"We find that Florida Power's obligation under the contract is to 
pay Pasco Cogen the firm energy price whenever its avoided unit 
would have operated." Okay. You look at that court order and you 
look at the contract, if you want to; I don't care how you do it. 
But you say, "For cost recovery purposes, we're only going to let 
Florida Power pass on to its ratepayers the as-available energy 
cost." Well, guess what Florida Power is going to have to pay us? 
They're going to have to pay us a firm energy price, we have d 

court order that says so. 

COMMISSIONER: Okay. 

MR. WATSON: You pass on the as-available, their stockhuld1~1s 
pay the rest. 

cuMM!SS!ONER: In that situation, would the regulatory-out 
clause not be implemented? 
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MR. WATSON: Maybe, maybe not. 
today. (TR 63-64) 

That's not the is~ue here 

The uncertainty of the application of the regulatory-out 
clause with respect to cost-recovery was also supported by Mr. 
McGlothlin, representing Orlando Cogen Limited, when he stated: 

If that amount resulted in some different amount than th~ 
court said that we were entitled to recover, then the 
question arises, how does the reg-out clause come into 
play? Well, perhaps the reg-out clause will come into 
play so as to deny the QFs the amounts that they contend 
they are entitled to, but perhaps not. That will be also 
for the court to determine, the interpretation and the 
application of the reg-out clause. (TR 91) 

Mr. Sasso, representing FPC, agreed that the Commission could 
differ with the Circuit Court's decision, but he had a slightly 
different view about the application of the regulatory-out claus~ 
when he stated: 

A court has been asked -- several courts have been asked 
to look at this matter. But a court cannot provide 
authoritative and meaningful relief in this matter. I 
would differ with Mr. Watson's answer to the Chairman's 
question about this. A court may render an 
interpretation of the contract and determine that the 
cogens are right and that Florida Power Corporation has 
to pay them firm payments all the time throughout the 
life of this contract; but that is not the issue that 
this Commission will ultimately resolve, which is: What 
payment levels are authorized by this Commission? What 
payment amounts will be approved by this Commission for 
cost recovery purposes? And if this Commission decides 
that the court was in error, that the Commission meant 
one thing when it approved these orders and, by goodness, 
that's what's going to be approved for cost recovery 
purposes, the reg-out clause will come into play. And 
that will happen after the court's determination, will 
not be the matter that is before the court, and the 
cour t 's o rder will not speak to it. The reg-out clause 
wi 11 be triggered and the QFs will be denied the ill usn r y 
benefit of their court effort. (TR 78-79) 
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Staff believes that all these statements fairly describe the 
correct interpretation of the applicable law. Based on these 
statements, it appears that the parties involved in the Lake 
proceeding recognize that Commission approval for cost-recovery is 
not per se controlled by a circuit court's decision, and that the 
application of the regulatory-out clause is a separate issue. 

The Commission stated in Order No. PSC-95-0210-FOF-EQ, that 
jurisdiction to resolve contractual disputes in negotiated QF' 
contracts rests with the civil courts. This Commission has neve~ 
had, and does not have, the authority to award damages, costs or 
attorney's fees. However, jurisdiction over cost recovery is the 
sole responsibility of the Florida Public Service Commission 
governed by Section 366.051, Florida Statutes, section 210 of 
PURPA, and Part III of Rule Chapter 25-17, F.A.C. Staff further 
believes that this Commission has the obligation to ensure that 
payments to QFs are in accordance with the terms of the contract, 
as understood by this Commission, at the time the contracts were 
originally approved for cost recovery. 

The commission has recognized that its participation as a 
party, amicus curie, or fact-finder after referral by a civil court 
in these type disputes can further judicial economy, assist in 
assuring consistent interpretation by the courts of Commission
approved contracts, and help protect the interests of the 
ratepayers in this type of dispute. Staff will pursue 
participation in the civil court cases, where appropriate, and with 
Commission approval, as a means of assuring that these disputes are 
consistently and efficiently resolved. 

IV. SUPPLEMENTAL BRIEFS FILED AUGUST 29, 1997 

A. Impact of the Crossroads pecision 

In its supplemental brief, FPC states: 

The Crossroads decision cited in Florida Power's initial 
brief dated July 29, 1997 supports the position that 
Florida Power asserted in Docket No. 940771-EQ that the 
Commission had jurisdiction to determine the proper 
interpretation of section 9.1.2 of the cogeneration 
contracts it had previously approved for cost recovery. 
However, although Florida Power continues to believe that 
the Commission has such jurisdiction as a general matter, 
just as in Crossroads, given the Commission's decision 

-15-



DOCKET NO. 961477-EQ 
DATE: SEPTEMBER 15, 1997 

in Order No. PSC-95-0210-FOF-EQ (Order 0210) issued in 
that docket, the doctrine of administrative finaJ ity 
precludes the Commission from now exercising that 
jurisdiction under the facts and circumstances of this 
case. 

In essence, Florida Power Corporation renews its arguments 
(addressed in the foregoing analysis) that, given the Commission's 
previous determination that it would defer to the circuit court, 
the Commission cannot revisit that queation in the guise of a coat 
recovery approval/disallowance~ A8 previously stated, staff finds 
the Administrative Finality argument somewhat compelling. 

However, the Commission is not, at this juncture, •revisitingu 
anything. What is before the COmmission is a contract modification 
that staff believes is based on an erroneous assumption. That is, 
that the cost effectiveness of the modification is based on the 
~litigation risk• associated with a circuit court determination of 
thP operating characteriatica of the •avoided unitw in a manner noL 
c:ont.emplated or intended when the contract was approved. If, as FPC 
suggests (and Crossrgads supports), this Commission has the 
jurisdiction to interpret and clarify its approval, there is no 
•risk• associated with an erroneous circuit court interpretation. 
The modification/buy-out then is clearly not cost-effective when 
measured by the standard of Rule 25-17.0836, Florida Administrative 
Code. 

In stark contrast to FPC, Lake believes that Crossroads is not 
relevant to the current contract dispute: 

The Crossroads decision of the New York PSC is inapposite for 
several reasons, including the following: 

o it does not address the federal preemption issue; 

o it does not involve a contract interpretation issue, but 
rather involves the New York PSC's interpretation of its 
contract approval policies, terms, and conditions; 

o it does not involve pricing under the contract in 
question; 

o it does not involve cost recovery or the meaniny lll 

application of "regulatory out" clauses; and 
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o it clearly involves an attempt by a OF to improvidf!nt I y 
create a dispute under an existing cant ract where i 1: :; 

real claim is for a new contract for additional capacity 
not covered by its existing contract. (Lake Supplemental 
Brief, pp. 3-4) 

Lake then cites to several other determinations by the New York 
Public Service Commission in an effort to distinguish them from the 
current dispute: 

For example, in Indeck-Xerkes Energv Seryice of Yonkers 
v. Consolidated E4isoo Co. of New Xort, 1994 WL 62394 
(S.D.N.X.) ("Indeck-Xertes"), the OF ("Indeck") had 
entered into a contract with the utility ("Con Ed"), 
which was approved by the NXPSC on the basis of Indeck's 
representation that the cogeneration facility would be 
located at a certain "Federal Plaza site." A dispute 
subsequently arose when Indeck wanted to build the 
facility at a different site. The NXPSC issued an order 
"clarifying" that its prior order approving the Indeck
Con Ed contract was subject to the NYPSC's then-existing 
"site certainty policy." In contract litigation before 
the u.s. District Court for the Southern District of New 
York, the Court granted summary judgment in favor of Con 
Ed, holding that the contract contemplated adherence to 
the NYPSC's contract approval conditions, which included, 
the Court held, the "site certainty policy" then in 
effect. In the context of the instant proceeding, it is 
important to note that the Court, and not the New York 
PSC, decided the contract interpretation dispute between 
the QF and the utility. 

Similarly, in Be Niagara Mohawk Power Corp., 1996 WL 
161415 (N.Y.P.S.C., March 26, 1996), the utility, Niagara 
Mohawk ( "NiMo") alleged that the QF, Lyonsdale Power 
L.P., had exceeded the output level contemplated under 
their contract. The New York PSC held that its approval 
order for the Lyonsdale-NiMo contract required, by its 
own terms, "strict" compliance with the output limitation 
condition set forth in the order. The NYPSC went on to 
hold that regulatory intervention was premature and 
directed NiMo and Lyonsdale to negotiate a resolution of 
the dispute that would address the prevention of excess 
power deliveries and remedies for any such violations in 
the future. (Lake Supplemental Brief at pp. 7-8) 
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Staff believes that all three New York determinations have a 
common and irrefutable similarity with the contract proposed for 
modification: All involve a question that turns on what was meant 
when the contract was approved, and not on the determination of 
disputed facts and the application of those facts to an unambiguous 
contract provision. In this docket, the resolution cf the enPrqy 
pricing issue, in so far as the cost-effectiveness of buy-out I 
modification is concerned, turns on what the contract meant at the 
time it was approved. No party has cited to any authority in the 
supplemental briefs to suggest that this type determination is not 
within the Commission's jurisdiction. 

B. Regulatory Out Clause 

In its supplemental brief, FPC's discussion of the regulatory 
out clause in this contract is linked with its concerns about 
administrative finality: 

... if the Commission were to deny cost recovery on the 
basis of its subsequent disagreement with a court's 
interpretation of section 9.1.2, it would be doing 
exactly what it said in Order 0210 it would not do -- it 
would be interpreting the contract and determining what 
payments Florida Power is contractually required to make 
under the contract. It would obviously have been a 
futile act for the Commission to defer to the courts to 
resolve the parties' contract dispute if the Commission 
could then resolve that dispute in a contrary manner than 
the courts through denial of cost recovery with the 
concomitant operation of the reg out clause. 

Having declined by Order 0210 to resolve this dispute as 
to the proper interpretation of 9.1.2 --which order was 
fully in effect and binding on all parties, as wP.ll os 
the Commission itself, at the time Lake and Florida Power 
entered into the settlement agreement as to which 
Commission approval is sought in this proceeding -- the 
Commission cannot now attempt to resolve this dispute 
through the simple tactic of denial of cost recovery. Tu 
do so would impermissibly fly in the face of its rule and 
prior order that payments required to be made under this 
contract would be allowed for purposes of cost recovery. 
Princ iples of administrative finality make that clPcH. 
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Lake's position concerning the regulatory out clause is ably 
summarized in the following two paragraphs from its brief: 

The "regulatory outR clause, Section 20.1 of the Lake 
Cogen Contract and the other Negotiated Contracts 
approved at the same time, does not confer any 
jurisdiction on the Florida Public Service Commission 
that it does not already have, nor does it expard the 
Commission's jurisdiction, nor does it deprive OFs of any 
protections that they enjoy under PURPA, including the 
protection against state rate reQulation. That itt t tw 
express holdinQ of Frtthpld, 44 F,ld It 1194, 

""A IJ~IItsr41 propolltlon, IUCJh alau••• w .. r-" lm•l11d.,d ''' 
\'t'llt l•wt .. , Al th• ln111t•no• of ut1Ut1•a• bot~Alu,~, .,vr11 
\ ll\1\1"'1\ lmlh Uti litlea And ora belieVed that. 8Ul~h ol\'t \1111 

~·~>ntld b~ preempted by and under PURPA, the uUlili~~ 
still had twinQea of concern that the Qoverning law -
~, PURPA •• mi9ht be chan9ed (~, repeal of PURPA 
without protection of contracts and the utility's right 
to recover payments thereunder). Thus, "regulatory out" 
clauses represent an allocation of the business risk of 
a change in underlying law. 

Without conceding the basis for its inclusion in the contract, 
staff agrees that a regulatory out clause does not and cannot 
confer jurisdiction upon this agency that it does not otherwise 
have. As Lake points out, this Commission recognized this fact in 
Docket No. 940771-EO. Neither Lake nor FPC has cited to any 
authority that suggests that the Commission must afford c ost 
recovery pursuant to a OF contract that exceeds full avoided cost. 
Indeed, one of the fundamental underpinnings of PURPA is that 
payments made pursuant to a OF contract cannot exceed full avoided 
costs. Staff believes the calculation of the energy paymen t s 
advanced by Lake exceeds this full avoided cost standard and was 
not contemplated by the Commission's contract approval. It, as 
suggested by Crossroads, the Commission has the jurisdiction to 
interpret and clarify its contract approval, it has the authority 
to make this determination. It follows then, that the Commission 
has the jurisdiction to deny cost recovery of amounts that exce••d 
what was c ontemplated when this contract was approved. 

As previously stated, staff recognizes that FPC'~ 

administrative finality argument is somewhat compelling. Howev•·r, 
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the question directly before the Commission is not co~t -r.-.·.·v··r y, 
but approval of a contract modification/buy-out. 'l'tHJ:;, t liP 
application of the regulatory out clause in this 1 nst ant·., i ~; 
indirect. It turns on a contract interpretation which Mt~tt 
believes the Commission has the jurisdiction to make. G i Vt•r1 1 ho~r 
jurisdiction, the risk of an erroneous determination by Uw c1 rt'llll 

court is nil. Given that the risk of an erroneous determinc1t 1nn 1:1 

nil, the mod if !cation/buy-out ia not coat-effective, as it c•x1 .,.,.d:: 
full avoided coat and the standards in Rule 2S-17.0836, FIPtldd 

Administrative Code, Were the question ot cost rocuvery tll '''":"' 

amounts before the Commis•ion, the Commiasion could deny lt>t'nVt'l y 
of these amounts, rPC could then invoke the regulatory out 1: l "'1:>~• 
to avoid payment of the amount that exceeds full avoided cost. 
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IBSUJ i!: Should the Settlement Agreement between Florida Power 
Corporation and Lake Cogen, Ltd. (Lake) be approved for •·nnt 
recovery? 

PRIMABY R£CCIIF'P"TICW: Yea. Approval of the Settlement. Agreement. 
mitigates the risks associated with the uncertainty of civil 
litigation. On balance because there is more monetary risk in 
rejecting the Settlement Agreement than approving it., giving at. 
least. some intuitive recognition to the reduced need for 
replacement capacity due to deregulation increases the Settlement. 
Agreement's cost-effectiveness, and using traditional regulatory 
rate base accounting ae the basis to calculate simple payback, the 
contract buy-out should be approved. [JENKINS, FLOYD] 

ALTBRIIATIVE BB!''MIW!ftTJ<II: No. The proposed Settlement. Agreement. 
should not. be approved because it ia not cost-effective. The 
modifications to the Contract result in a net overpayment. of 
avoided costs of approximately $17.1 million NPV. Chapter 366.051, 
Florida Statutes, Section :.!10 of PURPA and this Commission's Rules 
require that OF payments not exceed a utility's full avoided costs. 
[TRAPP, BALLINGER, DUDLEY, HARLOW, ELIAS) 

SBcotm ALTQM!TIW 8*) '*'"TICif: Mo. The proposed Settlement 
Agreement should be denied since it cannot be shown to be cost· 
effective. Based on reasonable economic and legal assumptions, 
sensitivity analyses indicate that the likelihood of the agreement 
yielding ratepayer losses ia roughly equivalent to the likelihood 
of it. yielding ratepayer savings. [MCNULTY, STALLCUP) 

fRIMABY STAfF ANALJSIS: As discussed in the Case Background, the 
Fifth Judicial Circuit Court issued a Partial Summary Judgement. for 
Lake in Case No. 94-2354-CA-01 regarding the energy pricing 
dispute. Page two, subsection one of the Order granting Partial 
Summary Judgement states: 

A Partial Summary Judgement is hereby entered for Lake 
Cogen and against FPC on the issue of liability for FPC's 
failure to pay Lake Cogen at the firm energy cost. rate 
when the avoided unit with operational characteristics of 
an operable 1991 Pulverized Coal Unit contemplated by the 
Lake Cogen-FPC Agreement would have been operat1ng and at. 
the as-available energy cost rate during those times when 
said avoided unit would not have been operating. 

The basic problem is that the Lake Partial Summary Judgement. 
order sides with Lake whose court position is that the 1991 avoided 
pulverized coal unit should be completely modeled. But complete 
modeling is not specified. Depending on what •complete• p~~ameters 
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are selected, the unit may be subject to cycling. •complete" 
modeling may show that the unit would not be cycling. No cycling 
translates into a high contract cost making the buy-out. cost
effective. 

FPC's court position is that the avoided 1991 pulverized coal 
unit. should be modeled baaed on four operating parameters specified 
in the Contract, namely, fuel costa, heat rate, variable operation 
& maintenance costa, and a fuel multiplier. Using these four 
parameters to model how the 1991 pulverized coal unit. would have 
operated translates into a lower contract. cost. making the buy-out. 
not. cost-effective. 

Staff simply does not know what •complete• parameters the 
judge would ultimately select. Nor does staff know whether to 
assume the higher or lower contract costs in determining cost
effectiveness. 

Possible court outcomes if the $470.0 million (present. worth) 
settlement. is not approved include: 

Coat-Bffectiveneaa Analyaia 
($Millions NPV) 

Court. Outcome Contract Compared to 
Costs Settlement. 

FPC Prevails 452.8 (17.1) 

Lake Prevails 496.6 26.6 

Settlement 470.0 -- .. -
UIIIDIIr• -Y not aaa aue to rounGJ.ftl' 

The table above shows the monetary risk of approving the 
settlement. is less than the monetary risk of rejecting the 
settlement.. 

The Contract. buy-out's coat-effectiveness is increased if you 
assume that replacement. capacity and energy in the later years of 
the Contract. are not. needed. While an argument. can be made that 
FPC may need more replacement capacity and energy than currently 
projected, the emerging competitive wholesale power market is 
driving prices and FPC's need for additional utility capacity 
downward. Some of FPC's wholesale customers are already switching 
suppliers thereby freeing up capacity to serve future growth. 
Also, deregulation at. the retail level is on the horizon and many 
customers may be switching power suppliers, further relieving FPC 
of the need for additional capacity to serve the remaining 
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customers. Hence, including lOOt of the replacement capacity and 
energy cost understates the cost-effectiveness of the Contract buy
out. 

The first alternative recommendation is to deny approval of 
the Settlement Agreement because it is above avoided cost. 
Ordinarily, staff would not recommend approval of any cost recovery 
stream obligating customers to pay more than avoided costs. The 
problem is that if the Settlement Agreement is denied. the civil 
court judge will define avoided cost and not the Commission. Based 
on the discussion in Issue No. 1, whether the Commission could deny 
recovery of costs awarded by the civil court and thereby enable FPC 
to successfully invoke the regulatory out clause is speculative. 
Rather than possibly denying a portion of cost recovery if we do 
not agree with the court's decision, our best course of action is 
to weigh the possible outcomes of the judge's decision. 

The problem with the second alternative recommendation is that 
inflation and fuel price sensitivities are added to the two court 
outcomes. Without the sensitivities, the Settlement Agreement is 
not cost-effective if the judge were to rule in favor of FPC a~d is 
cost-effective if the judge were to rule in favor of Lake. Adding 
the inflation and fuel price sensitivities does not change this 
result. The sensitivities lend no guidance on how to weigh the two 
court outcomes. 

The payback issue consists of the intergenerational inequity 
issue and the risk issue. The intergenerational inequity issue is 
unclear in this docket because cogeneration purchased power 
contracts have inverted payment streams to ensure performance in 
the later years. Compared to setting base rates using traditiona' 
regulatory accounting, cost recovery of the inverted cogeneration 
purchased power payment stream defers to future customers costs 
that would have been recovered in base rates from existing 
customers. Thus, existing customers are already paying less than 
their fair share of cost. For residential customers, adding an 
approximately 50 cents per 1000 Kilowatt-hours surcharge until 2009 
to recover the buy-out cost helps correct the present 
intergenerational inequity. 

The risk issue arises because the Settlement Agreement is not 
projected to be conveying benefits until 2009. The longer it takes 
an investment decision to convey benefits, the riskier the 
investment compared to other alternatives. Before deciding whether 
12 years (1997 to 2009) is too long, and therefore too risky, the 
exact nature of the risk should be analyzed. The majority of risk 
is the cost of replacement capacity and energy in 2009 through 
2013. The assumptions that have been made regarding the 
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replacement capacity are: (1) the capacity and energy will be 
needed because deregulation will not occur or, if it does, few 
customers will opt to switch suppliers, (2) electric generation 
technology will be frozen, that is, power plant efficiency will not 
materially increase before 2009, (3) the cost of the present frozen 
technology will escalate with inflation, (4) short term (four year) 
replacement capacity will not be available on the recently 
deregulated wholesale market, and (5) the price of natural gas will 
escalate faster than the contract reference delivered coal price at 
crystal River Plant. Primary staff believes some, but not likely 
all, of these assumptions adverse to the Settlement Agreement's 
cost-effectiveness will occur. Hence, the coat of replacement 
capacity should not be calculated by aimply multiplying the 110 
contracted for Megawatts times the inflated to 2009 annual revenue 
requirements plus variable coats, including fuel. Some weight 
should be given to the likelihood of some of the above listed tacit 
assumptions not occurring. 

In summary: 

1. The Settlement Agreement saves an estimated present worth 
$26.6 million compared to the Settlement Agreer.u=mt being 
denied, Lake prevailing in civil court, the Commission 
allowing a lesser amount for coat recovery, the regulatory out 
clause being invoked, and that action being overturned on 
appeal. 

2. The Settlement Agreement loaea an estimated present worth 
$17.1 million compared to the Settlement Agreement being 
denied and FPC prevailing in civil court. 

3. The first alternative argues that the Settlement Agreement is 
above avoided costs but ignores the fact that the court and 
possibly not the Commission will define avoided costs. 

4. The inflation and fuel price sensitivities discussed in the 
second alternative only show the Settlement Agreement to be 
cost-effective if Lake prevails in civil court or not cost
effective if FPC prevails. 

5. The resulting surcharge if the Settlement Agreement is 
approved decreases the current intergenerational inequity. 

6. The payback period is not a significant issue because the risk 
of ratepayers being harmed on a present worth basis due to 
uncertainty of the assumed costa of replacement capacity and 
energy in 2009 through 2012 is the dominant present worth cost 
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and these costa appear to be overstated or may not exist at 
all should deregulation occur. 

With items nos. three through six above put in their proper 
perspective, approval or disapproval of the Settlement Agreement 
should be based on items nos. one and two only. Because the 
potential present worth $26.6 million benefit exceeds the potential 
present worth $17.1 million loss, the Settlement Agreement should 
be approved. 

ALTERJIATIVB STAFF a••r,xsiS: Approval of a newly negotiated 
contract is baaed on avoided coat as defined by the utility's next 
identified capacity addition. However, in evaluating contract 
modifications, •avoided coat• becomes the existing contract. In 
this case, approval of the original contract recognized that energy 
payments would be calculated using the parameters specified in the 
Contract and were not fixed. FPC's modeling of the avoided unit is 
consistent with this Commission's order approving the Contract and 
more closely approximates avoided coat. Energy payments under the 
modified contract reflect Lake's court position of 100\ firm 
energy, which clearly exceeds avoided coat. This revision, plus 
the remaining components of the settlement Agreement, requires that 
FPC's ratepayers commit to pay approximately $17.1 million NPV over 
what they would pay under the Contract before the Settlement 
Agreement. Staff recognizes the risk associated with litigation, 
however as discussed in Issue 1, this Commission is not bound to a 
circuit court's decision which proposes recovery of OF payments 
that are in excess of a utility's avoided coat. 

As discussed in the Case Background, the proposed Set t lemPnt 
Agreement contains five modifications to FPC's and Lake's existing 
contract. The net coat or benefit of each of these modifications 
is shown in the table below. A discussion of each modification is 
contained in the following sections. 
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RB'l' SAVx.GS OP PPC/U.U 8B'l"1'L1IIIBNT 
($Millions NPV) 

Component 

Energy Pricing & Coal 
Transportation Agreement 

capacity and Variable O&M 

Historic Pricing Dispute 

Curtailment 

Buy-out 

TOTAL 
INumDer• INIY not •au aue ~:o rvuna.a.ngJ 

AG!IR!!MBNT 

Savings 

($24.9) 

$12.1 

($5.3) 

$2.4 

($1.2) 

($17.1) 

This table represents the savings, whether positive or negative, of 
each component of the Settlement Agreement compared to the existing 
contract. 

Revised Energy Pricing and Coal TrllJUIPOrtation Agreement 

Revised Energy Pricing 

Pursuant to Rule 25-17.0836, F.A.C., this Commission is 
required to evaluate modifications to a negotiated contract against 
both the existing contract and the current value of the purchasing 
utility's avoided coat. The modified Contract requires FPC's 
ratepayers to pay firm energy prices every hour that Lake generates 
electricity. In other words, the modified contract assumes the 
avoided unit will be available and fully dispatched 100 percent of 
the time. Obviously, no real unit operates in this manner. 
Furthermore, this would also presume that had FPC built the 
•avoided-unit•, this Commission would want FPC to run the unit 
without regard for any changes in operating expenses. As expressed 
by two Commissioners at the April 1, 1997, Agenda Conference, that 
would not be an appropriate burden for FPC's ratepayers'. FPC's 
modeling of the avoided unit, which results in a mixture of firm 
and as-available energy prices, more closely approximates actual 
avoided energy costs and is consistent with this Commission's or·der 
approving the existing contract. As with all avoided cost 
calculations, Section 9.1.2 of the Contract was constructed as a 

Discussion during April 1, 1997 Agenda Conference, Item 
No. 3, Docket 961407-EQ. 
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pricing proxy and was not intended to be fully representative of a 
real operable •bricks-and-mortar• generating unit. The goal of the 
contractual language was to ensure that, consi"stent with Section 
210 of PURPA and our cogeneration rules, FPC would not be put in a 
situation where it would be required to purchase energy at a cost 
greater than what it could either purchase elsewhere or generate 
itself. The revised energy pricing methodology, lOOt firm, will 
render this goal meaningless. 

Coal Transportation Agreement 

The firm energy price under the Settlement Agreement will be 
determined using the higher of the actual monthly inventory charge 
out price of coal at OR 1~2 or $1.76/MMBtu. This floor is based on 
the average price of coal at CR 1~2 in 1996 plus an $0.08/MMBtu 
adder. This adder was included to prevent a potential dispute 
between FPC and Lake similar to the one between FPC and Pasco 
regarding FPC's coal procurement and tranaportation actions. Thia 
is another example of how the propo•ed energy pricing methodoloqy 
is not representative of avoided cost. Though the Settlement 
Agreement eliminates any potential for litigation concerning FPC's 
coal procurement actiona, staff believes this was unnecessary. The 
Contract contains no p~viaiona governing the modes of transporting 
fuel to the Reference Plant. Furthermore, FPC should take any and 
all actions which, legally, lowers the cost of providing 
electricity to its ratepayers such that cost is fair and reasonable 
as required by Section 366.03 Florida Statutes. Furthermore, this 
lower cost should be reflected in FPC' a calculation of avoided 
costs. 

The result of these provisions of the Settlement Agreement is 
energy costs that are approximately $24.9 million NPV greater than 
what FPC is currently authorized to recover today. Approving these 
provisions will put the Conanission in a position of violating 
Chapter 366.051, Florida Statutes, Section 210 of PURPA and this 
Commission's Rules governing cost recovery of cogeneration 
contracts. 

Staff recognizes the benefits of electricity produced by 
cogeneration and small power producers and the requirements to 
purchase such power when available. This benefit was also 
recognized by FERC when it established Section 210 of PURPA and was 
recognized by the Florida Legislature when drafting 366.051, of the 
Florida Statutes. However, both FERC and the Florida Legislature 
recognized that these arrangements would not always be beneficial 
to both parties. To ensure that benefits remained with a utility's 
ratepayers, PURPA and the Florida Statutes established that rates 
for the purchase of power from QFs shall not exceed a utility's 
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avoided cost. Such assurance was neceaeary to avoid situations 
that would require a utility to purchase electricity from a OF when 
in fact it could produce or purchase alternative power at a lower 
cost. 

Public utilities, over which this Commission has rate setting 
authority, are required to provide adequate, reliable electric 
service at fair and reasonable rates. In the adminiatrat ion of 
cogeneration contracts, Chapter 366.051, Florida Statutes, stateB 
in part: 

In fixing rates for power purchaaed by public utilities 
from cogenerators or small power producers, the 
commission shall authorize a rate equal to the purchasing 
utility's full avoided coats. 

This Commission's rules are consiatent with the guidelines set 
out in the Florida Statutes and PURPA. Specifically, Rule 25-
17.0825, Florida Administrative Code states in part: 

As-available energy sold by a qualifying facility shall 
be purchased by the utility at a rate, in cents per 
kilowatt-hour, not to exceed tbe utility'& avoided energy 
coat. (Emphasis added) 

Rule 25-17.0832(2) states in part that: 

Negotiated contract& will be conaidered prudent for cost 
recovery purposes if it is demonstrated by the utility 
that the purchase of firm capacity and energy from the 
qualifying facility purauant to the rates, terms, and 
other conditions of the contract can reasonably be 
expected to contribute towards deferral or avoidance of 
additional capacity construction or other capacity
related costs by the purchasing utility at a cost to the 
utility's ratepayers wbicb does not exceed full avoided 
costs, giving consideration to the characteristics of the 
capacity and energy to be delivered by th" <"!'' .. , l.fying 
facility under the contract. (Emphasis added) 

and Rule 25-17.086 states that: 

Where purchases from a qualifying facility will impair 
the utility's ability to give adequate service to the 
rest of its customers or, due to operational 
circumstances, purchases from qualifying facil1ties will 
result in costs greater tbaa tbose wbich the utility 
would incur if it did not .ake such purchases, or 
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otherwise place an undue burden on the utility, the 
utility shall be relieved of ita obligation under Rule 
25-17.082 to purchase electricity from a qualifying 
facility. (Emphasis added) 

The Commission's decision in Docket No. 940771-EQ, Order No. 
PSC-95·0210-FOF-EQ, specifically recognized these constraints. 
Staff believes that where cost recovery review finds that a utility 
is requesting recovery of QF payments that exceed its full avoided 
costs, those costs are subject to disallowance. 

When the Commission initially approves a negotiated contract, 
the determination of avoided costa is based on the utility's next 
identified capacity addition. At that point in time, the contract 
is evaluated for coat recovery purposes in accordance with the 
above referenced rules. However, in evaluating contract 
modifications, continued coat recovery is baaed on savings compared 
to the existing contract. 

Rule 25-17.036(6) requires that: 

The modifications and concessions of the utility and 
developer shall be evaluated against both the existing 
contract and tbe current value of the purchasing 
utility's avoided coat. (Emphasis added) 

Absent a modification, the utility's ratepayers remain 
pay costs as specified within the current contract. 
modifications which result in costs above the existing 
not appropriate for approval. 

obligated to 
Therefore, 

contract are 

The proposed Settlement Agreement asks the Commission to 
approve an energy payment which exceeds both the existing contract 
and current avoided costs and therefore should be denied. 

Restructuring of capacity Pa,.enta and variable 0~ 

The Settlement Agreement removes variable 0~ expenses from 
the energy payment, and includes it in the capacity payment. The 
revised capacity payments, including the variable O&H amount, are 
approximately $12.1 million NPV less than capacity and variable O&M 
payments under the original contract. This provision of the 
Settlement Agreement is projected to reduce FPC's ratepayers cost 
liability in addition to providing a more stable revenue stream for 
Lake. However, the benefits of this provision of the Settlement 
Agreement do not outweigh the negative impact of the 100\ firm 
energy payment. 
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Historic Pricing Dispute 

The Settlement Agreement provides for FPC to pay Lake 
$5,512,056 as reimbursement, with interest, for the disputed energy 
payments during the period August 9, 1994 through October, 31, 
1996. FPC paid the settlement payment to Lake on December, 11, 
1996. However, as discussed in Issue 3, the Commission voted to 
exclude this payment for recovery, because the costs at that time 
had not been approved for recovery by the Commission. As discussed 
earlier staff believes that FPC's modeling of the avoided unit, 
which results in a mixture of firm and as-available energy prices, 
more closely approximates actual avoided energy costs and is 
consistent with this Commission's order approving the existing 
contract. Staff believes that FPC's ratepayers are not liable for 
costs in excess of actual avoided energy costs and recovery of the 
disputed amount should not be allowed. 

curtailment 

Lake has agreed to curtail energy deliveries from 110 HW to 92 
HW during the thirteen off-peak hours as defined by the Settlement 
Agreement. In addition, Lake will be treated as a Group A N.G. 
under FPC's Generation CUrtailment Plan as approved pursuant to 
Order No. PSC-95-1133-FOF-BQ, issued September 11, 1995. This 
provision will confer benefits to FPC in the form of increased 
flexibility during low load situations when generation exceeds load 
requirements as well as allowing FPC to replace the curtailed 
energy, if needed, at a lower system energy cost. 

FPC projects that this provision of the Settlement Agreement 
will result in a savings of approximately $2.4 Million NPV as 
compared to the existing contract. Existence of these savings 
further demonstrates that approving 100\ firm energy pricing will 
result in payments which exceed FPC's avoided energy cost. 
Furthermore, these savings are overstated as FPC has the authority 
to curtail Lake and other Cogenerators during those hours which the 
energy is not needed or when such purchases will result in negative 
avoided costs. According to Rule 25-17.086, Florida Administrative 
Code, a utility is relieved of its obligation to purchase 
electricity from a QF due to operational circumstances or when such 
purchases will result in costs greater than those which the utility 
would incur if it did not make such purchases. Despite this 
authority, staff recognizes that a voluntary curtailment agreement 
could avoid litigation. 
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Contract Buy-out 

Lake and FPC have agreed to terminate the Cont~act three yearo 
and seven months earlier than originally proposed. In exchange for 
this provision, FPC will pay Lake monthly payments from 1996 
through 2008 totaling approximately $50.4 Million. Since the 
current contract ia greater than today' s avoided costs, this 
provision will allow FPC'& ratepayer& to purchase market priced 
power sooner. After the reviaed contract terminates, FPC will be 
able to obtain capacity and energy at a cost it believes will be 
less than the existing contract. FPC's cost projections for 
replacement capacity and energy are based on currently budgeted 
amounts for ita Polk Unit. Staff agrees with this methodology in 
that the projection& have a more defined basis and FPC's current 
projections indicate that the replacement capacity and energy will 
come from a similar type of combined-cycle technol~y. 

When compared to FPC'a modeling of the avoided unit, which 
more closely approximate& avoided energy coat, the buy-out portion 
of the settlement Agreement ia not cost effective. In fact, the 
Contract buy-out will actually reault in approximately $1.2 Million 
NPV of additional coat& to PPC'a ratepayers. 

Conclusion 

As discussed in the Caae Background, the energy payments are 
the subject of the current litigation between FPC and Lake. 
Reduced energy payment& to Lake are a direct consequence of low 
load conditions, nuclear unit performance, and fluctuations in 
coal, oil, and natural gas price&. This potential was clear 1 y 
recognized within Section 9.1.2 of the Contract and within this 
commission's order approving the exiating contract. Staff is not 
asking the Commission to reviait ita original decision to approve 
the Contract, but recommending enforcement of the Contract's terms 
and denial of the propoaed contract modifications. Staff 
recommends that FPC's modeling of the avoided unit more closely 
approximates avoided energy coat. Furthermore, staff concurs with 
the Summary Judgement that •the terms of the agreement are 
unambiguous and do not require the Court to look outside its four 
corners for its interpretation of Section 9.1.2 of the Agreement." 
The Contract entered into by Lake with FPC, specifically identifies 
the operating characteristics that will be used, and only those, to 
make such energy pricing determinations. Staff recommends that 
FPC's energy payment calculations and its confinement to the terms 
of the Contract is consistent with the Commission's decision to 
approve the original contract in 1991. 
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Staff agrees that the Settlement Agreement achieves benefits 
in the form of curtailment savings and reduced capacity and 
variable O&M payments. However, compared to the more appropriate 
method of determining energy payments under the existing contract, 
the Settlement Agreement increases costs to FPC's ratepayers by 
approximately $17.1 million HPV. Furthermore, contrary to Section 
366.051, Florida Statutes, Section 210 of PURPA, and this 
Commission's rules, approval of the Settlement Agreement binds 
FPC's ratepayers to coats in excess of current avoided energy 
costs. For these reasons, staff recommends that the Settlement 
Agreement be denied. 

SECOND AL'l'BRIIATIYI ADLYSIS: 

NPV Savings 

It is staff's perspective that the proposed Settlement 
Agreement should be approved only if it can be shown to be cost
effective for ratepayers. The agreement is considered to be cost
effective if ratepayer savings, expressed in terms of net present 
value (NPV), are likely to occur as a result of approving the 
agreement. 

This recommendation is based on weighing both the litigation 
and economic risks to ratepayers associated with the proposed 
Settlement Agreement to determine ita cost-effectiveness. 
Litigation risk refers to the current dispute regarding the level 
and amount of disputed energy payments to be made by FPC to Lake as 
would be mandated by the civil court. Economic risk refers to 
fluctuating fuel prices and inflation. 

These ratepayer risks are quantified within the context of two 
base case cost-effectiveness scenarios constructed by staff. The 
first cost-effectiveness scenario is based on the assumption that 
FPC will win the energy pricing dispute completely, and the second 
cost-effectiveness scenario is baaed on the assumption that FPC 
will lose the dispute completely. Economic sensitivities are 
constructed around both of these base case scenarios. 

In both scenarios and in all sensitivities to these base 
cases, staff utilized the Gross Domestic Product Implicit Price 
Deflator (GOP-IPO) instead of the Consumer Price Index (CPI-U) to 
represent the impact of inflation upon prices. GOP-IPD is a better 
measure of inflation since it more closely matches the types of 
expenditures being estimated (0~ expenses and the cost of 
generating capacity construction). The impact of using GDP-IPD 
instead of CPI-U is to add about $1.0 million in ratepayer NPV 
savings over the term of the contract. 
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In the first base case scenario, FPC is assumed to win the 
right to all disputed energy payments (including both historic and 
future payments) through a future court judgement. The cumulative 
ratepayer savings (losses) over the entire term of the contract. 
based on the substitution of GOP-IPO for CPI-U, is -$16.1 million 
(see table below). In the second base case scenario. Lake is 
assumed to win the court judgement. The "Lake wins• base case NPV 
savings is $27.6 million. 

For each of these base case scenarios, the sensitivity to 
changes in fuel prices was measured by substituting alternate fuel 
forecasts for coal and natural gas into the calculations used to 
measure the NPV savings. Two alternate fuel forecasts were used: 
the 1997 Annual Energy Outlook forecast !AEO) prepared by the u.s. 
Department of Energy (DOE) and the February 1997 forecast from Data 
Resources Incorporated (ORI). Both of these alternate fuel 
forecasts were developed by the DOE and ORI as the most likely 
outcome of all future fuel price possibilities. 

Staff calculated a aet of inflation rate sensitivity tests 
under each of the different fuel forecast assumptions. The DRI 
forecast of "Pessimiatic GOP" was uaed to create the "High 
Inflation• sensitivities. Averaged over an 11-year time horizon 
(1997-2007), the "Pessimiatic GOP" is 1.9 percentage points higher 
than the "Median GOP" (Mid-range GOP). One half of this variation 
was used to create the "Moderately High Inflation• sensitivities. 

The ORI forecast of "Optimistic GOP" was used to create the 
"Low Inflation• sensitivities. Averaged over an 11-year time 
horizon (1997-2007), the "Optimistic GOP" is 0.8 percentage points 
lower than the "Median GOP". One half of this variation was used 
to create the "Moderately Low Inflation• sensitivities. 

These inflation sensitivities effect generating capacity 
costs, O&M expenses, the coal and natural gas prices, as well as 
the discount rate. 

Sensitivity Results 

The sensitivity results are aummarized in the following table: 
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~- I -ITIVU'ID 
C $Milli.,... RPVl 

DIU ID,IIS.iQD &IIJ•tism RPV if FPC NPV if l.akP 

[SU~~II'= (see •Note•) Prevails P..-~vAi Ia 

Low Inflation ($15.4) $29.2 

Mod. Low Inflation ($15. 7) $28.5 

FPC 9603 Medi ... ($16 .1) $27.6 

Mod. High InflatiOD C$17. 5) $25.3 

High Inflation ($19.1) $22.9 

Low 1nflat ion l$22.fl $22.2 

Mod. Low Inflation 1$23.2) $21.2 

DRI, 2/97 *dian 1$24. 0) $20.0 

Mod. High Inflation l$26 .1) $16.9 

High Inflation IS21. 41 $13.7 

Low Inflation 1$20." $24.5 

Annual Mod. Low Inflation l$21. 5) $23.0 
Energy 
Outlook Medi ... l$22.6) $21.6 
IAEO), 
1997 Mod. High Inflation ($24. 8) $18 .• 

High Inflation l$27.2) $15.3 

Low Inflation l$21." $:23.) 

DRI and 
Mod. Low Inflation ($22.4) $22.1 Annual 

Energy Median l$23.3) $20.8 Outlook 
Average Mod. High Inflation ($25.5) $17.6 
(AEOJ 

High Inflation 1$27.8) $14.5 

DRI, AEO Average (across ($24. 1) $19.7 
Overall inflation 
Average sensitivities) 

llote: The •High Inflation• sensitivities appearing above are baaed au 
inflation estimates which are, on average, l.t percentage pointa hlghet 
than the median GDP·IPD, consistent with DRI'• •peaaimietic• lnflatton 
Forecast. These ••n•itivltiea have no counterpart in the FPC/Paaco 
staff 1 ,.,•ommi"'IHt«~t Jon. •Moderately High Inflation• aeneitivitiea 
approt~t imJ •bove •re aimilar to the •aaee plue 1.0 Percentage Point• 
ecnaitivitie• appearin9 in Staff'• Second Alternative Recommendation In 
Docket No. 961407-IQ IFPC/Paaeo Settle .. nt). 
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Staff makes three observations from ita risk analysis. First, 
the largest element of risk associated with approval of FPC's 
petition originates from how the Commission perceives a civil court 
proceeding would resolve the contract pricing dispute between FPC 
and Lake. If the Commission believes the court would rule in favor 
of FPC's position, ratepayer savings will almost certainly be 
negative (from -$28.4 million to -$15.4 million). Conversely, if 
the Commission believes the court would rule in favor of Lake's 
position, the ratepayer savings would almost certainly be positive 
(from $13.7 million to $29.2 million). Second, from the 
sensitivity analyses, Staff notes that if the independent fuel 
forecasts were used in place of FPC's fuel forecast, the resultant 
NPV Savings would decrease by approximately $7.0 million on 
average. Third, Staff observes that including a high-inflation 
assumption causes NPV Savings to decrease by about $5.0 million on 
average. 

The average NPV for all sensitivities pertaining to the "FPC 
Prevails" position is -$24.1 million. The average NPV for all 
sensitivities pertaining to the "Lake Prevails" position is $19.7 
million. This analysis indicates that it is very unclear whether 
ratepayers would benefit from this agreement. The likelihood of 
the agreement yielding ratepayer losses is roughly equivalent to 
the likelihood of it yielding ratepayer savings. Therefore, the 
agreement cannot be shown to be coat-effective. 

Payback Period and Coat ~ 

While cumulative ratepayer NPV savings is the primary issue to 
be considered in this coat-effectiveness analysis, there are two 
other important ratepayer concerns which should be addressed. 
These two factors are the payback period (i.e. the time required 
for ratepayers' early investment to be recouped) and the cost
exposure (i.e. ratepayers' early investment). From a ratepayer 
perspective, both of these factors associated with the agreement 
should be minimized. Long payback periods represent a kind of 
financial risk to the individual ratepayer. For example, a 
ratepayer may relocate to another service area after incurring the 
costs of the agreement but prior to receiving ita benefits. By 
relocating, he has effectively provided a subsidy to the remaining 
ratepayers. His share of the early-period coat-exposure is his 
subsidy to the remaining ratepayers. The greater the cost 
exposure, the greater the subsidy. 

Exact guidelines for determining the acceptable level of 
disparity in the timing of ratepayer costa and ratepayer benefits 
have not been established by this Commission. However, it may be 
useful to compare the timing of coats and benefits of previously-
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considered settlement agreements with the timing of costs and 
benefits of the FPC/Lake Settlement Agreement. Attachment 4 is a 
line graph and table which compares the cumulative NPVs among the 
various agreements throughout the contracts• respective terms. 
Disputed historic payments are not included, and no staff 
adjustments are included. 

The graph shows that the cumulative ratepayer NPVs are 
negative during the early years of each of the agreements. 
However, the NPVs eventually turn positive for each of the 
agreements, according to FPC, during the contract buy-out years. 
The graph also shows that there is considerable variation in 
payback period and coat-exposure between the various agreements. 

The FPC/Pasco agreement is the agreement which is most like 
the FPC/Lake agreement in both the payback period and the magnitude 
of cumulative end-of-contract NPV. They are expected to achieve 
payback earlier than the other agreements (i.e. 15 years rather 
than 22-24 years). Their ultimate cumulative NPV's are almost the 
same ($26.9 million (FPC/Lake) and $27.5 (FPC/Pasco). However, the 
FPC/Lake agreement does not require ratepayers to carry nearly as 
much loss during the early years of the agreement as does the 
FPC/Pasco agreement ($15.2 million compared to $30.2 million). 

FPC expects the FPC/Lake agreement to attain payback much 
earlier than the Commission-approved FPC/Auburndale agreement. The 
FPC/Lake agreement requires considerably less than half as much 
cost exposure compared to the FPC/OCL agreement, yet the FPC/Lake 
agreement is expected achieve payback in seven fewer years. 

Despite these favorable comparisons to other agreements, Staff 
notes that the FPC/Lake agreement contains a mismatch in the timing 
of ratepayer costs and benefits. FPC ratepayers are not expected 
to realize positive net savings until 15 years after incurring 
costs associated with the FPC/Lake agreement, and the amount of 
cost-exposure is about $15.0 million. 

Conclusion 

Staff is concerned that the proposed FPC/Lake agreement 
exposes ratepayers to potential litigation and economic risks. 
Sensitivity analyses reveal that the likelihood of the agreement 
yielding ratepayer losses in roughly equivalent to the likelihood 
of it yielding ratepayer savings. Thus, the Settlement Agreement 
cannot be shown to be cost-effective and should therefore be 
denied. 
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ISSQE 3: If approved, how should the settlement payment and 
revised capacity and energy payments pursuant to the Settlement 
Agreement be recovered from the ratepayers? 

RBCOMMENDATIQN: The energy settlement payment of $5.5 million 
and the ongoing energy payments made pursuant to the Settlement 
Agreement should be recovered through the Fuel and Purchased Power 
Cost Recovery (Fuel) Clause. The capacity payments as determined 
and paid pursuant to the Settlement Agreement should be recovered 
through the Capacity Cost Recovery Clause. The recovery of 
payments made prior to their inclusion for recovery through the 
adjustment clauses should include interest from the date the 
payments were made. Should the Settlement Agreement not be 
approved, any necessary adjustments to the Fuel Clause to reflect 
the method of pricing energy under the Contract prior to the 
settlement Agreement should be made at the next Fuel Adjustment 
hearing. [WHEELER] 

STAfF ANALYSIS: On December 11, 1996 FPC made a payment of $5.5 
million to Lake pursuant to the settlement Agreement. This payment 
results from the settlement of the dispute regarding the pricing of 
energy payments pursuant to the contract for the period August, 
1'l<J4 through October, 1996. It represents the difference between 
recalculated energy payments for the period and the actual energy 
payments, as well as accrued interest. Because the settlement 
payment relates solely to diaputed energy payments, staff believes 
that it is appropriate to recover it through the Fuel Clause. 

Pursuant to the Settlement Agreement, Lake and FPC have agreed 
upon the method to be used in calculating the energy and capacity 
payments for the remaining term of the contract. The resulting 
energy and capacity payments should be recovered through the Fuel 
and Capacity Cost Recovery Clauses, respectively. The projected 
fuel costs which were included for recovery at the February Fuel 
Adjustment hearing were based on the new method of pricing energy. 
Should the Settlement Agreement not be approved, any necessary 
adjustments to the Fuel Clause to reflect the energy pricing in 
effect prior to the settlement should be made at the next Fuel 
Adjustment hearing. 

At the February 19, 1997 Fuel Adjustment hearing, the 
Commission voted to exclude for recovery for the April through 
September 1997 projection period approximately $11.4 million in 
fuel and capacity costs associated with the FPC/Lake Settlement 
Agreement, because the costs at that time had not been approved for 
recovery. Accordingly, adjustments were made to remove from 
recovery the monthly payments attributable to the buy-out of a 
portion of the contract, the $5.5 million energy settlement payment 
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and the increase in capacity payatenta which resulted from the 
Settlement Agreement. If the Commission decides that these costs 
are appropriate for recovery through the Fuel and Capacity clauses, 
staff recommends that any payments made by FPC pursuant to the 
Settlement Agreement accrue interest from the date they were made. 
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ISSQE 4: If the SettleMnt Agreement is approved, what is the 
appropriate method for recovering the Special Monthly Payments 
associated with terminating the contract on December 31, 2009? 

BBCOMMBNDATIQN: If the Settlement Agreement is approved, 72 
percent of the special monthly payments should be recovered through 
the Capacity Coat Recovery Clause and 28 percent should be 
recovered through the Fuel and Purchased Power Cost Recovery 
Clause. This split between the clauses reflects the fact that the 
payments are justified baaed on anticipated capacity and energy 
savings in the buy-out years. The recovery of payments made prior 
to their inclusion for recovery through the adjustment clauses 
should include interest from the date the payments were made. 
[WHEELER] 

STAFF AlfALYSIS: As a part of the Settlement Ag'reement, the term 
of the Contract was reduced by three years and seven months. The 
Contract thus will terminate on December 31, 2009, instead of July 
31, 2013. In return for shortening the contract, FPC agreed to 
make monthly payments to I:.ke begiMing in November, 1996 and 
ending in December, 2005. FPC is eeeking to recover these payments 
from its ratepayers exclusively through the Capacity Cost Recovery 
Clause (CCRC) . Staff believes that in the case of the Lake 
payments, there are compelling reasons to recover a portion of 
these payments through the Fuel and Purchased Power Cost Recovery 
Clause (Fuel Clause) . 

The CCRC is a mechanism which is intended to recover capacity 
charges paid by the utility for power purchased from other 
utilities and from cogenerators, provided such costs are not 
already recovered in base rates. The CCRC is intended to allocate 
such costs to the rate classes in the same manner as demand-related 
production plant costs are allocated in rate cases. In the case of 
FPC's last rate case, production plant costs were allocated to the 
classes based on their estimated contributions to the 12 monthly 
system peak hours. such a method is baaed on the premise that 
fixed production plant expenses are incurred to meet the system 
peak demand. Thus, costs which are recovered through the CCRC are 
allocated to the rate classes baaed on their estimated contribution 
to peak demand, using the latest available load research data. By 
contrast, expenses which are recovered through the Fuel Clause are 
allocated on an energy, or per kilowatt hour basis. 

The Contract buy-out is justified by FPC baaed on both energy 
and capacity savings. Thus in effect the buy-out payments are 
purchasing demand and energy savings during the buy-out years. 
Staff believes that the buy-out payment costa should be allocated 
to the rate classes in proportion to the estimated energy and 
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demand savings they will provide in the buy-out years. This 
allocation can be achieved by aplitting the recovery of the buy-out 
payments between the Fuel Clause and the CCRC. 

The estimated energy and capacity savings during the buy-out 
years 2010 through 2013 were arrived at by estimating what would 
have been paid based on Lake's contract interpretation and 
subtracting from that amount, the eatimated cost of replacement 
energy and capacity. The nominal energy and capacity savings 
which result from this analysia are ahown in the following table: 

SAVIIIGS OP PPC/LitD SB'l"l'LBMBBIT AQRBRMBIIT 
($Milliona Nominal) 

YEAR CAPACITY BIIERGY TOTAL 

2010 $25.4 $10.1 $35.4 

2011 $27.2 $10.7 $38.0 

2012 $29.2 $11.2 $40.4 

2013 $18.2 $6.9 $25.2 

TOTAL $100.0 $38.9 $138.9 
U'IUmDera 1Uiy not. aaa aue o ruuna&ntl 

The above analysis reflects an adjustment to the replacement 
capacity and energy analysis presented by FPC. FPC's analysis 
included the fixed transportation component in the cost for 
replacement capacity. Staff shifted the fixed gas transportation 
component from capacity to energy. Firm natural gas transportation 
tariff rates are a component of the delivered fuel costs which are 
recovered through the Fuel Clause. These costs increase or 
decrease depending on the quantity of natural gas actually bllrned, 
and thus should be classified as an energy-related expense for 
purposes of the replacement case. 

Since the capacity savings of approximately $100.0 million 
represent 72 percent of the total $138.9 million in savings, the 
staff recommends that 72 percent of the Special Monthly Payment 
costs be recovered through the CCRC. The remaining 28 percent 
reflecting energy savinga ahould be recovered through the Fuel 
Clause. 

At the February 19, 1997 Fuel Adjuatment hearing, the 
Commission voted to exclude for recovery for the April through 
September 1997 projection period the fuel and capacity costs 
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associated with the Settlement Agreement, because the costs at that 
time had not been approved for recovery by the Commission. If the 
Commission decides at the June 24, 1997 agenda conference that 
these costs are appropriate for recovery through the Fuel and 
capacity clauses, staff recommends that any payments made by FPC 
pursuant to the Settlement Agreement accrue interest from the ~ate 
they were made. 

ISSUE 5: Should this docket be closed? 

REQQMMEHDATIQN: Yea. If no person whose substantial interests 
are affected by the Commission's propoeed agency action files a 
protest within twenty-one days of the issuance of this order, this 
docket should be closed. 

STAFF ANALYSIS: If no person whose substantial interests are 
affected, files a request for a Section 120.57, Florida Statutes, 
hearing within twenty-one days of the issuance of this order, no 
further action will be required and this docket should be closed. 
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IIJIOU !XI PLOal~ I'UaLZC laYJC:S C'CfiUIIIC* 

Jn Re: Petition fo~ 
determination that 
implementation of cont~actual 
priclllf Mchani• fo~ -qy 
pay.enta to qyalifyiDI 
facilitiee coapliea with lule 
25-11.0112, •••• c .• ~ Pl~lda 
Powe~ Co~po~atlon. 

I DOCXIT 10. tt0111·10 
I ORD&a RO. PIC-t5·0210·POF·EO 
I JIIUKD• February 15, 111~ 
I 
I 
I 
I 
I 

----------------------1 
The followlllf c:-tad-n pa~Uclpated in the diepoeition of 

thi.l -tt·~· 
IVIU P. CLUII:, ChalRan 

~- ftlta'Y .... 
.:10& CIUCJA 

.1UI.JA L. JOIIIIIC* 
DIAIIK It. JtJULJIIG 

1P1P! •erym lllfl"' m QIPJU 

,,.., •.. 
Jn 1Ul and 1tt2, PlKlda ,_~ Cll!rJUatlon IPPCI entered •nto 

eleven netot1eted coJtllantlon cont~lctl with Yl~l- cogenenton. 
Thoae cont~actl p~ovlde app~o.l .. tely 115 .. IIWitte IMWI out of 
epp~oxiNtely 1,0U llfa of cqtnented capacity that PPC will have 
on itt ayet .. by the ead of 111•. The ne1otiated contract• in 
qy .. Uon are bet- Pte ead tbl followlJII cogene~nora: Seminole 
Fertillae~. ~- CoJeD Li-'ted, laaco CDaen Li•ited, Auburndale 
Pow•~ ••~tn•~•. Orlando CDean Ll•ited, •idal Olne~atinl ltation, 
Dade County, Polk ,_~ Panne~a-Mulblny, Polk ,_~ Partnan· 
•oy•t•~. &cohn AYOD hll'k, ead CPR llOIIAft. 

The contncta all -tala tbl followillf p~ovialon. aection 
t.1.,: 

lbcept u otbl1ndH pn~Vided iD lectlon 1 .1.1 
bl~eof, f• Ncb a.nu,. -tb bliinnint with 
tbl CIDIItnct ID•Iei!'Yice Date, tbl QP will 
nceift electdc -qy paYMftU baaed on tbl 
Pin I:Diqy CDR celculated on 1a boul!'·by·bov~ 
baaia u foll-• Ul tbl p~uct of the 
avera11 aontbly iDYifttOII'Y che~l•out price or 
fuel iuzfted at tbl Avoided UDit Fuel ••terence 
lllat, tbl PUel Multlpliel!', end the Avoided 
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"'it lleet Rate, pl1111 the Avoided Unit Variable 
0111, if eppUceble, fOI" ucb houl" thet the 
COIIpUiy -ld baft bad e unit with the .. 
chel"actel"i•Uc• apel"ati111J1 and lUI during all 
othel" houl"a, the _..., -t ehllll be equal to 
the M·Availule ..,...., C:O.t. 

Thi• provi8ion e•ubU8ba8 the •thod to datal"lllina when 
cog~neratol"• are aatitled to .-eceift fizoa energy paymanta or ••
available _..., pay.ant8 undel" the conti"8Ct. The Commi .. icn 
reviewed the 11 na8otiated conti"8CU and found them to l>a coat
affective fol" FPC'• l"atepayel"8 undel" the criteria aatat •• ahed in 
Rulaa 25·17.012 end 21-17.0112121, Florida ~iniatrative Code. ' 
The information tba ca.ai•aion .-eceived at thet ti,.. waa baaed en 
aimplifiad aa~i-a to ..-rift at the e•ti .. ted energy paymenta. 

lecently, FPC •tate•. it .-..i .... d the operational atatua of 
the avoided unit deacribad ill Mction 1.1.2 of na contracta during 
11ini11Ur 'oad c~iti-a. FPC detezoained that tha avoided unit 
would t rcbeduled off dul"iD8 cel"tain •iniaum load houra of the 
day. 0: •lY 11, lilt, FPC DOtified the partie• to tba contraeta 
thet it • ld beain i•l-tina Mction 1.1.2, affective Au;un l, 
Utt. r _ Ol" to thet ti• FPC bad paid coganaraton fil"lll anergy 
price• •· all boU.-a. 

Thl"aa day• latel", 011 ol\aly 21, UN, FPC filad a petition 
... una CIUI" declal"ato.-y •tat-nt that Mction t.1.2 of ita 
negotiated coaanel"ation coatract• i• con•iatent with Rula 25· 
17.0132141 lbl, Florida ldmini~l"8tive Coda. aule• 25·17.0132(4) tal· 
and lbl provide: 

141 Avoided -qy pa)IMIIt•. 
Cal Pol" the JlldP08e of tbi• I'Ula, avoided anergy 
coat• a•aoci•ted Witb fi..,. _..., •old to a utility 
by • quaUfyiD8 facility purauut to • utility' a 
•ta.'ldal'd offel" COIItl"act ehiiU -'·=• with tha in· 
8ai"Yice date of the avoided unit apecified in the 
cont.-act. h'iK to the iD•MI"Yice date of tba 
avoided UD!t, the q~~~~1ifyi111J facility .. Y Mll ••· 
availule -qy co the utility pul"auut to aula 
21·17.01111JIIel. 

1 lee Ol"del" 10. ltOII, 18aued Pabl"uary 11, 11t1 in Docket Nc. 
IOOt17•1QI Ol"del" 10. lt7Jt, iaaued ~ly 1, 1tt1 in Docket No. 
t10401-~l Ol"del" 10. J4tJI, 18eued ~t 1t, 1tt1 in Docket No. 
P1054t·IOI and Ordar 10. PIC•tJ•01Jt•roP•IQ, 1e8uad March J1, 1tt2 
in Docket 10. IOOIII•IQ. 
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011 fD che -tent tllat tile avoided unic 100\lld 
!lava been ope~aced, !lad chac unic betD 
tnnalled, noided anarn- coata aaaociated 
wicla fin anarn- ahall a. tlaa anaqy coat of 
tlaia uait. !It tlaa aatant claac tha avoided 
uaic -ld - llave ..... ope~ated, fii"ID anergy 
pu~chaaed f~ ~lif~iDI faciliciaa ahall be 
tnatad u u-availabla ••~IY fo~ the 
purpoaaa of detaninilll tlaa -vawatt block 
aiaa in aula JI•17.DIJI taltal. 

Several cotane~ato~• petitioned for leave to intervene and 
queationad whethe~ tlaa decla~ato~ atat ... nt waa the appropr>ate 
p~ocad.,~e to ~••olve the ta.ua. In addition, in September lttt. 
OCL, Paaco, Lalla, Jlat"·Dade COunt~. and Allbund.te filed moti.ona 
to diami .. 11111 Che ~ounda thee • do DOC have juriadic:tion to 
cor.aide~ J'PC'a paticion. Alae, aubaequant co the filing of FPC' • 
petition, Paaco CDtan and Lalla Cogan initiated lawa\lita in the 
aute court• for bnacb of -c~acc and declerato~ jlldpant. 

On IIOvelllle~ 1, Utt, J'PC a•Dded ita peUtion and ar 1 the 
C0111111iaaion co detanoina wlletlaa~ ita i~~pl ... ntation of Hc:U. • .1. 2 
ia lawful under ,.ction III.Dil, Florida ltatutaa, and c:o1 .atent 
with R\lla 25·17.0112141 lbl, Florida AdRiniac~ativa Code. FrC alae 
requeued a f-1 evidencia~ FOCeediDf. Thereafter the 
cogenento~• filed additional -i- to dt•ia• che .... nded 
peti tiDII. 

On Jan\luy 1, lttl, • baa" o~al u...-nc on the aootiona to 
diamiaa filed in tlaia dockac and tlaa 80Ct- co diaaiaa filed in 
two otha~ docketa "-lYint OO(IelleHUCIII -c~ecta. We hava flllly 
conaidered tha •dta of tM -i- to di..taa, and we find that 
thay ahould laa ~anted. OR n•- fo~ tlaia deciaion era aet out 
laalov. 

MSJfJtp 

In U?l, Caag~au -cted tJie Public VtiUt~ Regulatory 
PoUc:iaa Ace IJIIIIPAI, to daftlap ~ to laaHn the country• • 
dependance on fontp oil and natval .... ,...A ancouragea the 
devalcpMDt of alta~tift ,.._, -ca• tn the fo"' of 
cogenaretiCIII and -11 ..-~ pnoiluctiCIII facUiUaa. Jn developtng 
PURPA, Congrau identified Ulna Mjor -.taclaa that hindered the 
developoent of • ac..-. aagananUon -kac. Pint, -opoly 
elec:trft ucllttiaa raaiated ~iDI ..-~ f~ other generation 
auppll.era 1nataad of bulldiDI tlaai~ - .. narating unite. ,.c:ond, 
-nopoly elecnic uUUUu -ld nfuaa to Hll needed backup 

4t 



• 

• 

• 

.. '· . ·---··----·· 
DOCKET NO. 961477-EQ 
DA~E: SEPTEMBER 15, 19~7 

ORDER NO. PIC•t5·0210·POF·IO 
DOCKET NO. tt0771-IO . 
PAGE t 

Attect..ent 1 
Docket No. t61t77-EQ 
P•v• t ol 11 

power to coteneratOI"II. fti&'ll, COII•naratora ar.!J -11 power 
producara COIIld be ll\lll'aec to ntanaiva, axpenaiva ladarel end 
ateta regulation •• electric vtilitiaa. 

PUIIPA containa Hvaral ~iaiona deaipad to ovarc0111e th .. e 
obatacl... leecion 1110 Cal diracta tbe Federal anergy Re911latory 
C~iaaion (Pilei to ~l .. ta rulaa to aneovrava the dava1opaent 
of alternative aourcaa of fO"r, inc1vdint rvlaa that require 
utilltiaa to offer to buy fO"r fro- and aa11 power to qualifying 
cogeneration and ... 11 fO"r product!~ fecilitiea IOFal . Section 
210 (b) diracta rae tO Ht ntaa for tile pvrchaH of power from QFa 
that an 'vat and raaaonabla to tile utility• • ratapeyera and in the 
public intanat, not diacri•inetory aveinat or··· and not in excess 
of tile incr-ntal coat to tlla utility of alternative electric 
energy. lectioa 21Dial direct• rae to adopt rulaa exempting QFs 
fr0111 .aat atata and f..._nl utUhi l'ef\llation, and .. ction 210 lfl 
direct• atata regulatory autborit •• to i.,l~t rac•a rules . 

rae•a ravvlationa i.,l-ntillf PUIIPA nquire utilities to 
purch••• or ..-.r at • price equal to the utility•• full avoided 
coat, • the incr~tal coat• to tlla electric utility of elactr1c 
anergy or capacity or ~b whicb, but for tlla pvrchaaa from the 
qualifying facility or qualifJint facilitiaa, auch utility would 
venerate itaalf or pvrcbaaa r0111 another aource. • 11 c. F. R. •. 
2t2.10llbl II). FlaC'a rulaa alao contain a proviaion that perm1ta 
utilitiaa and or• to natOtiata different provieione of purchased 
power agr-ta, includillf price, •• 10111 •• tbay are at or balow 
• utilitiaa• awoidacl coat. 11 e.r.a. •· 2t2.1Dl. 

Jn co.pliance witb PDRPA, lectioa 111.051, Florida ltetutea. 
provide• thet noride' a alaecric utiUtiaa -•t purchase 
electricity offered for Hla ~ora. •tn accordance with applicable 
lew•. The etatute dir.ece tlla CO..iaaioa to eatabliah guidelines 
relating to tlla pvrcbaH of power or -rgy from ora, end it 
penita the CO..iaaioa to Ht retaa at whicb • 1Nbl1c utility 11uat 
purchaaa that power or -II:WY· t'lla atatuta be not explicitly 
vrant the eo.aiaaioa tlla eutbority to naolve contract diaputas 
between utiliti•• and ore. 

t'lla eo.aiaaion•a ~l...atatiOD of lectioa 111.011 ia codified 
in hl.. Jl-1'7.010•11-1'7.011, noride Adloiniatrativa Coda, 
•Utilitiea ~i .. tiona witb .... I'll to COgeneratora and ,..11 Power 
Producara•. tile rvln ...-nlly r.flaec Pile' • guidelines in their 
purpoH and acopa. ftay FWida tw wya for a utility to purchase 
or energy and capacity, Dr .. ana of a atenderd offer contract. or 
an indi•iduelly nevotiatad powar pvrcheH contract. lea llules H • 
17.012111 and 25·17.0111. tile tw t,.aa of contract• are treated 
vary differently in our rulea. tile rulaa require utUitas to 
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publieh a atanda~ offe~ aont~act in thai~ te~iffa which we mu•t 
app~ov• and whicb auat conf~ to e.cenaive ,uidelinea regarding. 
fo~ exa~~ple, detenination of avoided uniu. p.-icing, coat· 
effectiveneaa fo~ coat ncove1JY, avoided ene~f)' paymenu. 
inte~connecUoo, and iuu~un. VUUUea .uat pouchue hnn 
•n•~tn' and capacity and aa•IVIilabla ana~ unde~ atandard offer 
c~t~ecta U 1 CIP allft8 the oont~ect. a utility My not refuae to 
ace~ • atende~ off•~ oont~act unle .. it petitiona the Commia•ion 
ano p~ovidea juatiUcation fu tJie ~•fueal. lee Rule 25-
17.0IJ2CJI Cdl, Plo~ide a..iniat~etiva CDde. 

Jn cont~eet, ~ ~1•• en ~ 1i•ited in thai~ treatment or 
negotiated eont~ecta. lull 21•17.012121, Plo~ida Adminiatra:>ve 
Coda, ai~~ply eneou~11•• utilitiea end QPa to negotiate contract•. 
and providea the c~itede tbe c:-iaaion will conaider when 1 t 
datenninea whethe~ tbe cont~act ia pndent fo~ coat recovery 
purpoaea. aula 25·1"7.01Jt, "llttl-nt of Diaputaa in Contract 
Regotiationa", i!lpOMa u obUption to nagotiata cogenanucn 
c:oncnc:u in 1DD4 !aitb, and pi"D¥idea tbet either party to 
negotiation• .., ~PPlY to tbe c:-iaaion fo~ nlief if the part••• 
caMot ag~•• on tbe ~•tea, cane and otbe~ conditiona of the 
contract. Tile Na .allea no ~iaion fu naolution of • diapute 
once the cont~•ct baa llaeo executed end IPP~oved fu coat recovery . 

.. uaa ce~ain atende~ off•~ cont~act rulea •• tuideline• 1n 
detannining the eoat•affectiveneaa of D~~Dtiated cont~acta for coat 
recoveey pu~aaa, but w beve - ~r~q~~i~ aor atanda~d proviaion• 
to be included in netotiated eont~acta. Jn Docket 10. 11060J·EQ. 
we apecUically 14dna .. d tbe ia- of atanda~ p~oviaione for 
negotiated oont~ecta. Jll tJiet docket tbe cogene~atora u~ged ua to 
p~e•c~ibe ce~ein ateodard ~iaiooa in DetOtiated contract• and 
p~ohibit othe~ p~oviaiooa, Uke nvulatOIJY out cleuua. Jn Order 
10.2UU, iaaued ~ J, 1tt2, W Nido 

.. will DOC pnacdbe atende~ PI"D¥iaiona in 
negotiated oootncta, bacauu negotiated cont~acte 
en juat tJiet .. ct•t.e4 oontncu. ltande~diaed 
p~oviai- en DOC nacaaHIJY in negotiated 
contnc:u, and t.., cu i ... b tbe negotiating 
p~oc•••· 

lull 21•17.0116, Pluide a..iniatrative 
Coda, pi"D¥idea • ~--to Qf'a when • utility doe• 
not negotiate in aood leitb. Jf a utility inaiata 
on en ~••aooat~le requi~t. OPe a~• f~u to 
petition tbe CO..iaaioo fu n1ief ..•. 
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ltanclerdiaed t•~ in nevotiated contuct• 
could i,..i.- negoUUilll flexibility to the 
detri•nt or the uUUtf and tiM QP. Ae Witn••• 
Dolan atUed, •[oJ- i tuidoUnee and etandarda 
at 1 ti- U• 1U4 nflect the pertiea• 
percoptiOIII, tuidoU- and eunclerd8 cannC't be 
woodified ouil"y 01" IJIIickly in reaponH to chanpa 
in conditione tbat bear on the rieke and benefit• 
of tbe tranaacUon•. ltanclllrd tenor thet auit the 
neede or - pe.-Uoa will not euit tha needa of 
Other QFI Wilbiftl tO negotiate Contr8Ctl. Ivan in 
thie docket, tile ora do not agree aa to which ten• 
ehould be atancle.-di•ed. . . • It ia clear from the 
differing opiniana tbat negotiated contract• ahould 
not contain atanclllrd p.-ovtaionl. 

Order wo. 25661, p. 7 

Thia rather lOftltb.r diacuuion or the atatutea and regulation• 
domonatratea tbat fUIPA aDd ,..c•a neulationa ca.-we out a limited 
role fo.- tile atatea in tile roeulation of tiM nlationahtp between 
utilitiea and IJIIalUyiftl raclUtiea. ltatea and their utility 
c01110ieai- ara directed to ancou.-a .. Cftl&n&raUon, provide a Nan• 
by which COIJeneratora can Hll power to utilitiea under • atate· 
controlled contract if tboy an unable to naeotiate • power 
purchaae agreement, ancour ... tiM negotiotion proceaa. and review 
end approve the te~ or naeotiatad contract• for coat recovery 
froe the utiliUea• ratapeya.-e. 'l'bat U•ited .-ole doe• r."t 
encoep••• continuing cont.-ol -r tiM fnite of tba nelilotiation 
proceaa once it baa bean auccaearul and the contract• bava bean 
apProved. Ae Aubunadolo' 1 ottOI'IIO)' pointed out in oral argumant. 
PUIIPA and PUC' 1 nplatione are not doaipad to open the door to 
lUte .-OfUlltiCID Of ... t. -ld otbondH be I wllolelall power 
tranaaction. 

While the CO..iaaion cont~e tbo proviaiana or atendard offer 
contracte, we do not -.-ciH eilailazo cont.-ol over the provieione 
of nelilotiated contracte. .. ba._ interp.-eted tba proviatona of 
etandard offer contractl on -.-•1 occaaiana,• but w bave not 
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interpreted tbe provi8ianl of ft8g0ti8ted contract•. ... Docket No. 
1404JI•II, In Ita PeCi&fop gf TI7C' llestris Cglpany fpr 
Dt;leratprv lt,•t-D& lnerft• cmgn ra-neratig &gretmtn;, 
Order llo. 14201, i8illlell llllrch U, 1111, wher• we refueed to 
conetrue • peragrapb of tbe .,......at that coacerned ranegotiation 
of contract ta.-. tllan • Mid tbet llbile we could interpret our 
cogeneration nal•• 81111 decide tllat tbe - I"Ule• did not apply to 
preexieting contr•ct•, .. tt•re of contractual int8rpr8tation ware 
~r~rlr left to tbe civil courta. au.. ceneerx deci•ion, wllila not 
control iftlll ben, dDee lend •ssart &o tbe prafa•itioa that wa have 
limited our involve88Dt in ftlloti•ted coatract• to tbe contract 
fo..,..tion proc••• 81111 coat recov•ry ~iew. 

The waight of authority fro- otber •tat•• 
•imiler i81ue1 aupport8 thi8 po8ition. 

Idahp p;wtr Qp., 7at P.ld tOO Cld. 
tt7 A.ld 1111 CKI. 111111 

ltl A.ld 1111 

I 
MQb•wk pqwtr Cprpp••&tpp, 

have addreuecl 

Tha fact• vary in tbeH -· OOftHfteul appear• to 
bl that under faderal and •uta of tbe ralltionahip 
bltwaen ~tilitia• 81111 CDIIDeretor•, •t•t• ~i••ionl 8hou1~ not 
venerelly reaolve coatractual diaputa• D¥er tbe interpretation of 
negotiatad power purcbaee .... aaeaat• once tbey !lava bien 
aetabliabed 81111 •ppra¥1d for coat reCD¥ery. 

In An.c~D, •mp , ldallo Power C Jl'l)' Udlbo Powerl and Afton 
Energy, Inc. Wtoal bed ftlloti•ted • power purcbeH •vr••-nt that 
included two pey.ant ~iODa for tbe purchl•• of fi.-. anergy and 
capacity. tM ~iODa •n ooaditianld on tbe Idaho lupreme 
Court'• detaninetioa wlletber tbe ldlllo ~••ion bad authority to 
order Idaho tower to ....,Cieta an ........ nt witb Afton or dictate 
teZ111 81111 condition~ of tbe 8ghl t. llbe tbe 81apr- COUrt Nde 
ita decieion, ldallo Power petlti...S tbe Clallli88ion to declara that 



• 

• 

• 

. At Uchment 1 
DOCKET NO. 961477-EQ ·, 
DATE: SEPTEMBER 15, 1997 

DoCket No. 961477-EQ 
Page I of 11 

f 

ORDER NO. PSC·95·0210·POF·IO 
DOCKET NO. 940771•10 
PAGE I 

the laaaar payMnt option -ld tie in affect. The COONIIi .. >on 
diamiaaad the petitioa, holdine that the petition waa a raqueat for 
an intarpratatioa of tba ODDtract and that the diatrict court ••• 
the proper fol'UI to iDtarpret CIOIItrecte. The Idaho luprama Court 
upheld the e-ieaiOD' • ditciaioa. 

Jn lrie Atepctasee. rmn . C.be 11ew York Public Serviee 
C080iaaion ••• aaked lily tba cotr-z-atozo to declare that ita 
negotiated purcbaaad powezo atz-•-t -• atill in affect aven 
though tha utiliti had cancelled tba contract ~cauaa the 
coganerator bad fai ad to poet • depoait on u... The COIIIIIIi .. ior. 
atatad, at pa .. 127• 

Kzoie'a petition will not M trantad. 
Juriadiction undezo tba Public Udlity llatulatory 
Policiaa Act of 1971 IPUaPAI ia t•narally lim1tad 
to auperviaion of tba contzoact fo .... tion proc:aaa. 
once a bindiDg ODDtzoact ia finali8ad, however, that 
juzoiadictiOD ia uaually at ea end. 

Wa will not t•nazoelly azobitzoata diaputaa 
between utilitiea end devalopazoa ovazo the .. aning 
of contzoact ca .... , tlecauea auch queationa do not 
involft 0111' autllol'ity, undel' PUIIPA and PILaU·c, to 
ordezo utilitiea to eater into contzoacte. llaquaata 
to azobitzoate di_,utea an ai~ly tleyond our 
juzoiadictioa, iD aoet ca .. a. 

. • • Kl'ie baa DOt juatified a depal'tura from the 
policy of decliDilltl to decide bl'aach of contract 
quaati-. _. identified a aouz-ca fozo tlia authority 
to uezoci .. jul'iediction Oftl' auch iaauea. 

FPC baa aaked aa to deta ... iae if ita i~la•ntation of the 
pricint proviaion ia lawful and conaiatent with CO...iaaion llule 25· 
17. OU2 (tl, Plozoide Adlliniatzoatift CIDde. Wa MUava that FPC' a 
zoaquaat ie really • zoaquaat to intarpnt tba •aning of the 
contract ca.... FPC ia DOt aakiDt 1111 to interpret tba zoula. It ia 
aakiftl ua to decide tbat ita interpretation of t.ha contract • a 
pl'iciDt proviaion ia COI'I'ect. • tleU.,. tbat endeavor would be 
inconaiatant witll U. iDteat of PUIIPA to liait ouzo involvement in 
negotiated cantzoecta DDOa Uley haft Men eatabliahed. Purtharmore, 
we atraa witll U. cotenez-atOI'a tbat tba priciDt .. thodology 
outlined in llula 35·17.01Uit), Flozoide lldloiniatrativa Code. ia 
intandMI to apply to atADd81'd offezo cantzoacta, not nagoti.eted 
contracta. Wa haft cleazoly Aid tbat .. -ld not require any 
atandal'd proviai-. pzoicilat _. cthezowi... fozo negotiated 
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contracta. Therefore, ~ther rre•a i,le .. ntetion of the pricing 
proviaion ie conaiatent with the rule a really irrelevant to the 
parUea' cliepute over the .. Mint of the n.,ouatad providon. In 
thia caaa, w will clafar to the -n• to reaolWI that d!.aputa. wa 
note however, that couna beva the cliacretion to refer Nttan to 
ua for conaicleratiOD to •intain unifor:aity and to bring the 
C011111iaaton• a apaeiaUaacl expeni• to bear upon the iaauea at hand. 

We diaagrea with rre•a prapoaition that when the Com.iaaion 
i••~•• an order approvine neaotiatacl cotanaration contract• for 
coat recovery, the contract• t"--lvaa bee- an orclar or the 
Commiaaion that w baWl continuint 'uriacliction to interpret. It 
ia true that tba lupr- Colan baa cletaninad that tarr!.torial 
agreement• Mrga into c-iaaiOD orclera approving them, but 
territorial agraamanta are not valid co.a.rcial purchaaad power 
contracta. They an otberwi .. unl~ul, anticompatitive agreement• 
that have no validity under the law until w approve them. 
Pllrthe.-re, territorial as~n nta invo1WI the proviaion of retail 
electric aarvica over which w baWl ucluaiva and preemptive 
authority. Aa uplainad above, w do not an'oy aucb authority over 
QFa or their negotiated power purcllaaa cODtracta. 

Ullder certain cir-tancaa w will exerciae continuing 
regulatory auparviaiOD over power purcllaaea ... puuuant to 
negotiated contracta. • have •de it clear that .. will not 
revieit our coat recovery clater:ainationa abaant a aboving of fnud. 
miarepreaentation or aiataka1 1 but if it ia cletanined that any of 
thoae facta exiatacl when w ~rovacl a contract for coat recovery, 
.. will review our initial claciaiOD. That power baa been clearly 
recognil:ed by the partiaa tbrou!lb the •.-.gulatory out• prov!.aiona 
of thoaa contracta. • do not tliillll, ba11avar, that the regulatory 
out proviaiona of negociatacl contracta aoa.bow confer continuing 
reaponaibility or authority to reaolWI contract interpretation 
diaputaa. Our authority clarivaa froa the atatutaa. uniJ;t<l 
DltpbPO' C S"Y y. MJtc "'Yf• 0 ieeim, ••• lo.2d 111 (Fla. 
Ulfl. It cannot be conferred or inferred fr- the proviaiona of 
a contract. 

Por tbeae raaaona w find tllat the aot:lona to di .. iaa ebould 
be granted. PPC' • patitic. faUa to .. t forth Ull' cla:la that the 
COUiiaaion ahoulcl raaolva. .. clafar to tlla couna to .,._r the 
que at ion of contract inta.:pretatiOD raiaacl in tbia caaa. Thua. 
FPC'• petition ia cli .. iaaacl • 

so 
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It ia tMrefon 

OIIDUC lly tile Flori .. h!»Uc .. rvica C_i .. ion that the 
Motiona to Di•iaa filed 11y Lalla Cogea Liaiud, Paeco Coger. 
Limitad, Auburndllle ~I' Panura, Ol'lendo Cogan Liaitad, anc! 
Metro Dade Cowlty/llolltanay en grented. Florida Power 
Corporation•• ,.tition ia di .. iaaed. It ia further 

OII!IIUD tllllt thia docket ie berelly cloHd. 

ay ORDCII of tbe Flori .. h!llic .. nice Comaliaaion, thi• ~ 
day of hhryeg, 1111· 

IIIALI 

MCI 

51 

lei llegse I, Jty6 

ILNICA 1. IAY6, Director 
Divi8ion of llacord• and Reporting 

Tbia ia a facai~ile copy. A •ignec! 
copy of tha order MY be obtained t>y 
calling 1-IOI•III-IJ7l. 



• 

• 

• 

DOCKET NO. 961477-EQ ~ 
DATE: SEPTEMBER 15, 1997 

ORDER NO. PIC·I5·0210·POF·IO 
DOCKET NO. 140771·10 
PAGE 11 

!:UChMnt 1 
~ocket No. 96lt77-EQ 
Pe9e 11 of 11 

MQTit;l Of ruJT!III DQC11ptp Q1 .mptstAL IEYtg 

The Florida .ublic .. ~ice CO..iaaion ie required by Section 
120.5114 I, Florida ltatutee, to aotify partie• of any 
adMiniatrati .. beeriae or judicial ~i.- of CO..iaaion ordera that 
ia available under lectione 120.1~ or 120.11, Florida ltatutea, aa 
well ae tha procedure• aad ti• U•ita that apply. Thia notice 
ehould not be cooetrued to ..aa all requeate for en edminiatrative 
l:car!r.g or judicial ~i.-will be eranted or nault in the relief 
80\ltht. 

Any party edvereely effected by the C~iaaion'a final action 
in thia Ntter MY requeet: 11 nconaideration of the deciaion t:y 
filing a .otion for reconeideration with tha Director, Diviaion of 
Recorda and Reporting within fiftean 1151 daya of the iaauance of 
thia order in the fon preecril:oed by Rule 21·22.060, Flonda 
Ad~iniatrative Code1 or 21 judicial review by tha Florida Supreme 
Court in the ceH of an electric, tea or telephone utility or the 
Firat Diatrict CDuZ't of Appeel ill ~ caH of a water or ae .. er 
utility by filint a aotiot Of appeal witb the Director, Diviaion of 
Recorda and ReporUae _, filint a Ct1f1t of the notice of appeal and 
the filing fee with tbe appropriate court. Thia filing mu•t be 
completed within thirty IJOI daye efter the iaeuance of thie order, 
punuant to Jtule 1.110, Florida Rule• of Civil Procedure. The 
notice of appeal 8Yat l:oe ill tbe fon 8peCified in Rule l.too lal. 
Florida ltulee of Appellate ~ocedun • 
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. 
' 

fir. tE\'Itt• 
r.• •GI 

IN THE CIRct.a~fb~= JUDICL\l.CIRCUJT 
IN AN() ''f..'\\9 , FLOIUDA 

NCP !..AXE POWEJt.INCOJUIOJtATID, 
1 Dclawlfl COipOI'IIiOII, 
u Oaenl ..... ttl LAD 
COOEN LTD., a flldda 
limit ......... 

,. I d't 

"'· 
FLOIUDA POWEll COitJIOM1'10N. 

Dcfta' • 

DMSIONNO. I -

I· . - ·-

ORDER GRANTING PAilTIAL SUMMARY .IUDGMEI\'T 
FOR THE PLAINTifF AND AGAINST THE DEFENDANT 

nit C11111 - • • .. .... • Plr"ad't NCP LAXE POWER. 

INCOJUIOitA1m'a. a.,._ •pwll1illll. u Otallll ..... ttl lAD COGEN, LTD .• 

• PJoridl w ... - ... ("'AAC! CC)i lEN")., ••• llrl'lrllal hmmery 1udplnt ud 

Dct ...... FLOJUDA P0WD c:cuoaA'IION'a ( PFC"). Nod11 ftlr Panill 51111111111)' 

1uclpllllllllld 1111 CCIIII! ........ •1 1M t. 1 &II,., ... ,nn '-'to ud 

1611'111NWaa_ ..................... CCIIIII ... ullllawa: 

A. ................. ~~~~ ......... 1111 ...................... .. 

.... ... II ••fiA 1161 Pllll .. 1111111 Ill Plftlll ttnll)' ...... tlltMW 611 

.,_.,. ...... , .._II•M.W .. 1.1 ... AIIIIMFMI• lllni• UJ at 

, · 61N ........ C. ... Iir61PIInhniii'W:Cittt._,_.,., w"-aQIIalllyilla 
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• die uooftlllablc -.r 00111111 61rfDa dloN dlles wileD Mid Mded llllil would not b1vc 

2. 'nit Del'eD4Ial'a Uod• fllr l'lniiJ Sa 'If Judpeot il deaied to !be extcDt 

t11at illlillcanllat•nri6 Ala a... _ 
DONEANDOJtnpm ill O=tn •Ta-.IMt c-ty, PJoridl IIIia a 

dly of llllllllf, liN. 

·. 
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DON F. BJUOOS 
CIRCUIT IUDOE 
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