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Florida Power Corporation (FPC) and Lake Cogen Ltd. (Lake), a
qualifying facility (QF), entered into a Negotiated Contract
(Contract) on March 13, 1991. The term of the Contract is 20
years, beginning July 1, 1993 when the facility began commercial
operation, and expiring July 31, 2013, Committed capacity under
the Contract is 110 megawatts, with capacity payments based on a
1991 pulverized coal-fired avoided unit. The Contract was cne of
eight QF contracts which were coriginally approved for cost recovery
by the Commission in Order No. 24734, issued July 1, 1991, in
Docket No. 910401-EQ.

In Augqust, 1994, a dispute arose between FPC and Lake
regarding the interpretation of the energy pricing methodology as
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defined by Section 9.1.2 of the Contract. Section 9.1.2 of the
Contract is as follows:

Except as otherwise provided in section 9.1.1 hereof, for
each billing month beginning with the Contract In-Service
Date, the QF will receive electric energy payments based
upon the Firm Energy Cost calculated on an hour-by-hour
basis as follows: (I) the product of the average monthly
inventory chargeout price of fuel burned at the Avoided
Unit Reference Plant, the Fuel Multiplier, and the
Avoided Unit Heat Rate, plus the Avoided Unit Variable
O&M, if applicable, for each hour that the Company would
have had a unit with these characteristics operating; and
(ii) during all other hours, the energy cost shall be
equal to the As-Available Energy Cost.

In 1991, the time at which FPC entered into its contract with Lake,
FPC’s forecasts indicated that as-avajlable energy prices would
exceed firm energy prices throughout the entire term of the
Contract. Based on these projections, prior to August 1994, FPC
paid Lake firm energy payments for all energy delivered from the
cogeneration facility. 1In 1994, FPC conducted an internal audit of
its cogeneration contracts. Because of falling coal, o0il, and
natural gas prices, excess generation during iow load conditions,
and exceptional nuclear performance, FPC’s modeling of the avoided
unit indicated that during certain hours, firm energy prices would
be greater than as-available energy prices indicating that the
avoided unit would be cycled off in FPC’'s dispatch. FPC adjusted
its payments to Lake and other cogenerators to reflect these
changes in the operation of the avoided unit. This reduced the
total energy payment to Lake and ultimately led to the pricing

dispute.

On July 21, 1994, FPC filed a petition {(Docket No., 940771-EQ;
seeking a declaratory statement that Section 9.1.2 of the
negotiated contract was consistent with then Rule 25-17.0832(4) (b),
Florida Administrative Code. This rule referenced avoided energy
payments for standard offer contracts, and was a basis for
evaluating negotiated contracts, Several cogenerators, including
Lake, filed motions to dismiss FPC’s petition. FPC later amended
its petition and asked the Commission to determine whether its
implementation of Section 9.1.2 was lawful under Section 366.051,
Florida Statutes, and consistent with Rule 25-17.0832(4} (b},
Florida Administrative Code. 1In Order No. PS5C-95-0210-FOF-EQ, the
Commission granted the motions to dismiss on the grounds that the
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Commission did not have jurisdiction to adjudicate a dispute over
a provision in a negotiated contract. However, the COrder
recognized the Commission’s continued responsibility for cost
recovery review. The Order is attached to this recommendation as
Attachment 1.

Subsequent to the filing of FPC’s petition in Docket No.
940771-EQ, Lake and other QFs, filed lawsuits in the state courts
for breach of contract. On January 23, 1996, the Fifth Judicial
Circuit Court issued a Partial Summary Judgement (Summary
Judgement) for Lake in Case No. 94-2354-CA-01 regarding the energy
pricing dispute. The Partial Summary Judgement is attacied to this
recommendation as Attachment 2.

On November 25, 1996, FPC filed a petition for approval of a
Settlement Agreement between FPC and Lake. The modifications to the
Contract pursuant to the Settlement Agreement have the following
components:

1} A revised energy pricing methodology for future energy
payments and settlement of a coal transportation issue.

2) Restructuring of variable 0&M and capacity payments.
3} Reimbursement for the historic energy pricing dispute.

4) Curtailment of energy during off-peak periods from 110 MW
to 92 MW.

5) A buy-out of the last three years and seven months of the
Contract, resulting in a termination date of December i1,
2009, rather than July 31, 2013.

The cost for the buy-out will be paid to Lake in monthly
payments from November, 1996 to December, 2008. ©On December 11,
1996, FPC paid Lake §5,512,056 to reimburse the QF for the disputed
portion of energy payments made during the period August 9, 1994
through October 31, 1996. FPC requests that the Settlement
Agreement be approved on an expedited basis, including confirmation
that the Negotiated Contract between FPC and Lake, as modified by
the Settlement Agreement, continues to qualify for cost recovery.

FPC believes that the Settlement Agreement will result 1in

approximately 526.6 million Net Present Value (NPV) in benefits to
its ratepayers through 2013. These benefits are based on a
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comparison of costs between Lake prevailing in the lawsuit and tl.
medified Contract. FPC’s cost-effectiveness analysis is attached
to this recommendation as Attachment 3.

The Commission approved the Petition for Expedited approval by
a 3-2 vote at the June 24, 1997, agenda conference. At the July
15, 1997, agenda conference, the Commission voted to reconsider its
decision after being advised that one Commissioner voting with the
majority had mistakenly voted to approve the agreement,. The
Commission also requested that the parties brief the legal issue
{Issue 1).

At the August 18, 1997, agenda conference, upon the request of
a Commissioner, the item was deferred and the parties were directed
to file supplemental briefs on the issues of 1) the “regulatory
out” clause contained in the power purchase agreement and 2) the
impact of the New York State Public Service Commission’s decision
that it had jurisdiction to interpret and clarify its approval of
negotiated purchase power agreements (the Crosgsroads decision).
Staff was directed to bring the matter back to agenda as soon as
possible. The supplemental briefs were filed on August 29, 1997,

This recommendation addresses those briefs in Issue 1. The
discussion of the supplemental briefs is found at pages 15-19. A
fourth reason to distinguish this agreement from the Pasco
settlement has been added at pages 11-12. The recommendations and
analyses for Issues 2-5 are identical to those first presented at
the June 24, 1997, agenda conference. Lake alsoc requested Oral
Argument on this matter. Since interested persons may always
participate in the discussion of items scheduled for proposed
agency action, staff believes this request is moot.
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DRISCUSSION OF ISSURS

ISSUE 1: Can the Commisaion deny cost recovery of a portion of the
energy payments made to Lake regardless of the outcome of the
current litigation?

: Yes. Jurisdiction over retail cost recovery
is exclusive to this Commission. An adjudication of rights between
a utility and a qualifying facility by a court is not dispositive
of the utility‘’s authorization to recover these costs from the
ratepayers. Cost recovery under PURPA and Section 366.051, Florida
Statutes, is limited to the utility’s full avoided cost, as of the
time the contract wase approved. At least one recent decision
suggests that a state regulatory commission has jurisdiction to
clarify and interpret its QF contract approvala. [ELIAS]

: As mentioned in the Case Background, a Partial
Summary Judgement regarding the energy pricing dispute was entered
in the Lake civil litigation against FPC. However, this finding
does not mean that Lake has prevailed in its interpretation that
the contract requires Lake to be paid at the firm energy price 100%
of the time, only that FPC was wrong in its assertion that as-
available energy payments would not be based on the so-called “four
parameter” avoided unit.

A recent decision suggests that a state Commission’s
jurisdiction with respect to negotiated QF contracts is not as
limited as this Commission hae previocusly determined.

On November 29, 1996, the New York Public Service Commisaion
{NYPSC) issued a declaratory ruling concerning a negotiated QF
contract between Orange and Rockland Utilities and Crossroads
Cogeneration, Inc. (Crossroads). The specific question involved
Orange and Rockland’s obligation to purchase additional output from
an expansion of the facility. Crosercads contended that the
contract, which was approved in 1988, required Orange and Rockland
to purchase the output. Crossrcads contended that the New York
Commission did not have jurisdiction to adjudicate its claim,
citing as authority Freehold Cogeneration Aggociates, L.P. v. Board

of Requlatory Commigpsioners. 44 F.3d 1178 (3d Cir. 1995).

In its decision granting the request for a declaratory ruling,
the New York Commission stated:

As was recently reaffirmed, it is within our authority to
interpret cur power purchase contract approvals, and that
jurisdiction has been upheld by the courts. The
precedents involving interpretation of past policies and
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approvals, and not the contract non-interference policy
that Crossroads cites, control here. As a result, the
approval of the original contract for the Crossroads site
may be explained and interpreted, and O&R‘s petition may
be conatrued as requesting that relief.

Crossroads then filed a five count complaint in Federal
District Court, seeking both contractual and antitrust damages.
Crossroads alleged that the New York State Commission lacked
subject matter jurisdiction. In an opinion issued June 30, 1997,
the Court granted Orange and Rockland’s Motion to Dismisa the
complaint, finding, among other things, that Croasrocads was
collaterally estopped from asserting the jurisedictional issue in
the Federal Court. The Court relied on the Restatement (2nd) of
Judgements in assessing Crossroad’s claim:

When a court has rendered a judgement in a contested
action, the judgement precludes the parties from
litigating the question of the court’as subject matter
jurisdiction in subsequent litigation except if:

(1) The subject matter of the action was so plainly
beyond the court’s jurisdiction that its entertaining the
action was a manifest abuse of authority; or

(2) Allowing the judgement to stand would substantially
infringe the authority of another tribunal or agency of
government,; or

(3) The judgement was rendered by a court lacking
capability to make an adequately informed determination
of a question concerning its own jurisdiction and as a
matter of procedural fairness the party seeking to avoid
the judgement should have opportunity belatedly to attack
the court’s subject matter jurisdiction. {emphasis added)

Restatement (Second)} of Judgements § 12 (1982). Having
carefully considered the arguments set forth by the
parties in their briefs and at oral argument, the Court
determines that none of the three above-mentioned
exceptions applies to the jurisdictional determination
made by the NYPSC. Accordingly, plaintiff is preluded
from relitigating the issue of the NYPSC’s subject matter
jurisdiction in this, the second proceeding between these
parties.

The court found that none of these exceptions applied and dismissed
Crossroads’ complaint.
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The opinion suggests in a footnote that Crossrcads has filed
a direct appeal in the State Court of the NYPSC’'s jurisdictional
determination. Staff as of this filing has been unable to confirm
that fact.

Staff recognizes that a finding that a QF is collaterally
estopped from challenging a Jjurisdictional finding is not as
compelling as a determination of the issue on a direct appeal.
However, it is probative on the issue, especially given the Court's
reliance on the exception stated in the Restatement 2d. Staff also
notes that Florida Power Corporation has recently filed this
Opinion, and the New York Commission’s ruling as supplemental
authority with the Florida Supreme Court (Case No. 88,280) Panda-

Service Commigsaion. This appeal has been pending for over a year.

The New York Commission seems to have drawn a distinction on
the jurisdictional guestion not along the standard offer
tariff/negotiated contract line. Rather, it asserts jurisdiction
over matters addressing the interpretation and clarification of
past policies and approvals and eschewa jurisdiction to apply those
interpretations and peclicies to disputed factual determination.

Such a policy could have significant application in this
docket. Florida Power Corporation first asked this Commission to
declare that FPC had properly calculated the energy payments due
Lake pursuant to the contract. This determination is inextricably
linked to what the Commission approved when it approved the
contract.

If as staff suggests and FPC contends, the contract
contemplates that the "“avoided unit® would cycle in FPC’'a systenm
economic digpatch and if as staff believes and FPC contends, the
contract provides for the use of actual fuel prices and not
projected fuel prices, then Lake’s assertion in the circuit that it
ie entitled to firm energy payments 100% of the time is suspect.
If this assertion is suspect, then the "savings” associated with
the buy out are overstated. If the Commission does in fact have
the jurisdiction to resolve the question of what was contemplated
at the time of approval, the uncertainty of the ocutcome of the
circuit court litigation would not be a factor in the decision to
approve the buy out,

In its brief, Lake provided the following summary of its
argument :

The Commission 18 preempted by federal law from
revisiting its approval, for cost recovery purposes, of
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the Lake Cogen-FPC Contract, and from denying FPC the
opportunity to recover payments made pursuant to the Lake
Cogen-FPC Contract as it may be interpreted by a court of
competent jurisdiction. Moreover, any attempt to revisit
the Lake Cogen-FPC Contract, or to deny cost recovery
thereunder, would be inconsistent with the Commission’s
own statements regarding administrative finality of its
orders approving contracts between utilities and QFs for
cost recovery purposes. Finally, for the Commission to
deny approval of the Lake Cogen-FPC Settlement Agreement,
where it has previously approved the nearly identical
Pasco Cogen-FPC Settlement Agreement, would be contrary
to the Florida Administrative Procedure Act and violative
of the equal protection guarantees of the Florida and
United States Constitutions. For the foregoing reasons,
the Commission should not disturb its prior approval of
the Settlement Agreement between Lake Cogen and FPC.

FPC summarized itse position on the question as follows:

The Commission has previcusly ruled that it would defer
to the courts to interpret the negotiated contract’s
pricing provision. That order is a final order that is
binding upon the Commission in this proceeding under
principles of administrative finality. Having deferred
the interpretation of the pricing provision to the
courts, the Commission may not, in a subsequent cost
recovery proceeding, base a disallowance of contract
payments on an interpretation of the very same pricing
provision that is inconsistent with the interpretation
given by the court at the conclusion of the pending
litigation between Lake Cogen, Ltd. {"Lake") and Florida
Power. Indeed, to rule inconsistent with the ruling in
Pasco Cogen docket would be arbitrary and capricious.

Each of the points raised by the parties is addressed in the
following sections.

I. PREEMPTION

Lake’s first argument is that the Commission is preempted by
federal law from revisiting our contract approval or approval for
cont recovery of QF purchases. Lake cites Freehold (supra) and

: : ity
Commiggion, 659 A.2d. 1055 (Commw. Ct. 1995} in support of this
proposition. The Freehold court stated “once the BRC approved the
power purchase agreement between Freehold and JCP&L on the ground
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that the rates were consistent with avoided cost, just, reascnable,
and prudentially incurred, any action or order by the BRC to
recongider its approval or to deny the passage of those rates to
JCP & L’s consumers under purported state authority was preempted
by federal law* 44 F.3d. at 1194. 8taff is not suggesting that
the Commission revisit its contract approval or modify the amount
of the energy payments that qualify for cost recovery under the
terms of the contract as approved by the Commission. Rather, staff
believes those energy payments should be calculated consistently
with the express terms of the contract. Calculating the energy
payments consistently with the express terms of the contract does
not constitute a modification to revisitation of, or denial of cost
recovery under, the existing contract. Rather, it means that the
cogenerator is bound by the terms it accepted at the time the
contract was approved. Any buy-out of the contract must be
evaluated against those terms.

Lake then suggests that the *filed-rate doctrine” “forecloses
any Commission attempt to impair FPC’s right to cost recovery.”
(Lake Brief, p. 14) The filed-rate doctrine is a judicially created
regquirement that states honor rates set for wholesale transactions
by FERC regulated utilities. This doctrine is not applicable to
the Lake Contract. Lake is not a FERC-regulated utility, and the
rates in this contract were not set in a wholesale rate-making
proceeding. All of the cases cited by Lake involve rates set by
the FERC for wholesale transactions involving regulated utilities,
except i , 70 FERC 61012. This was a
request for a declaratory statement that a utility was not
obligated under PURPA to purchase the output of a solid waste
facility at a price greater than the utility‘’s full avoided cost.
This purchase was compelled by a Connecticut state law. The
requested declaratory statement was granted.

Lake next argues that a mistake in connection with a state
Commission’s calculation of avoided cost is insufficient to
overcome federal preemption. Lake again cites to Freshold and Wegt
Pepn. in support of this proposition. As discussed above, those
cases are distinguishable from the instant situation. Staff is not
suggesting that the Commission revisit its decision to approve the
contract or to change the terma of the contract. Rather, staff
submits that cost recovery should be 1limited to what was
contemplated by the parties and the Commission at the time it was
approved. What was approved was a unit that could, depending on
several factors be subject to cycling and, therefore, energy
payments based on the as available rate.
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I1. ADMINISTRATIVE FINALITY

Both Lake and FPC argue the doctrine of administrative
finality, although in slightly different contexts. Lake suggests

that Order No. 25668, lmplementation of Rules 25-17,080 through 25-

and the

Florlda Supreme Court’'s affirmation in Florida Power & Light Co. v.
Beard, 626 So.2d 660 (Fla. 1993} of the Commission’s actions,
articulate a policy of not revisiting prior determinaticons with
respect to QF contracts, except in certain limited situations.
Staff believes that a decision by the Commission to limit cost
recovery to what was contemplated at the time of the contract is
not a *revisitation” of cost recovery of contract approval. Both
cages cited by Lake (Freehold, supra and Hest Penn, supra}) involve
attempts by a utility and/or a state commission to change a
contract based on changed circumstances. That is not what staff is
recommending in this case.

Florida Power suggests that, having determined this was a
matter for «civil <court determination, the doctrine of
administrative finality precludes the denial of cost recovery in a
subsequent proceeding. staff finds this argument somewhat
compelling. Parties and others whose substantial interests are
affected by the Commission’s decisions, need to be able to rely on
the finality of those decisions. However, in its brief, Florida
Power Corporation states: *...Florida Power believed, and continues
to believe, that the Commission did have jurisdiction to interpret
this pricing provision”. The New York Public Service Commission’s
determination concerning the Crossroads cogeneration contract tends
to support this position. staff believes it is fair to
characterize this aspect of the Commissicn’s jurisdiction as
somewhat unsettled. Further, the circuit court has not yet ruled
on the ultimate gquesticn.

Staff believes there is a distinction between what is due
under a contract and what is appropriate for cost recovery. If
this is not the case, a regulatory ocut clause is of absolutely no
effect in a QF contract. Staff submits that the existence of such
a clause is an explicit acknowledgment, by the parties, that some
amounts due under the contract may not be appropriate for cost
recovery. It is an allocation of the risk of such a determination
by the Commission and a reasonable, enforceable contract provision.

In this context of an unsettled and difficult jurisdictional

question, it is within the Commission’'s discretion to review its
past determinations.

-10-
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III. EQUAL PROTECTION

Both Lake and FPC argue that the Commission’'s denial of this
petition would be ®arbitrary and capriciocus”* and violative of
Section 120.68(12) (b), Florida Statutes. That section provides for
remand where agency action is inconsistent with prior decisions if
not adequately explained by the agency. Both parties suggest that
the decision in Docket No. 961407-EQ (Pasco) requires an identical
result in this docket. Staff does not believe the two petitions
are so “similarly situated” as to compel approval of this petition.
At least four bases distinguish the instant contract:

1. This settlement has additional rate impacts of
approximately 50 cents per month per customer
through the year 2009. The Commission could
reasonably decide, after weighing the
interests of the parties and the ratepayers
pot to impose these additional costs.

2. This settlement has additional
intergenerational equity impact, with the
effect of the buy outs being cumulative. The
Commipsion could reasonably decide, after
weighing the interest of the parties and the
ratepayers, that it is not appropriate to
shift the costs of this contract forward to
today’s ratepayers or the Dbenefit of
tomorrow’'s ratepayers.

3. The decision rendered by the New York
Commission with respect to the Crogsroads
contract, and the deciasion by the Federal
District Court suggests that the Commission’s
jurisdiction in the area of
clarifying/explaining/interpreting its
contract approvals is not as limited as
previocusly thought. Part of the rationale for
approving the Pasco settlement was the risk
apsociated with a c¢ivil court’s interpretation
of the contract. If the Commission has the
jurisdiction to explain its approval, this
*risk” is significantly reduced.

q. Less ratepayer savings are associated with
this settlement than the ratepayer savings
associated with the FPC/Pasco Settlement. AsS
presented in Primary Staff’'s recommendations
in these two cases, the Lake Settlement’s

-11-
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ratepayer savings are $26.6 M, whereas the
Pascc Settlement’s ratepayer savings are
estimated to be $39.0 M. These results would
be expected if the courts were tc determine
the pricing dispute in favor of the
cogenerators rather than FPC. Primary Staff
and Alternative Staff both estimated potential
ratepayer losses to be $17.1 M for Lake and
$17.3 M for Pasco in the event the courts were
to determine the pricing dispute in favor of
FPC. In additior, Second Alternative Staff
indicated that the Lake Settlement could
result in substantial ratepayer losses ($24.1
M) if FPC would win the pricing dispute in
court and alternative gas forecasts were
ingerted into the <cost analysis. No
comparable estimate of losses was included in
the Second Alternative Staff’'s Pasco
Recommendation. Substantially lesa potential
ratepayer savings are associated with the Lake
Settlement than with the Paaco Settlement,
with little difference in potential ratepayer
losses between the two settlements.

The parties to the Commission’s determination in Docket
No.940771-EQ recognized that a civil court’s determination of
contract rights is not dispositive of the issue of cost recovery
from the ratepayers. This issue was discussed at length during
Oral Argument in Docket Nos. 940357-EQ, 940771-EQ, and 940797-EQ.
While a court of competent jurisdiction may make a decision that
determines the rights under a contract between the utility and a
cogenerator, this Commission and the utility’s ratepayers are not,
by that fact alone, bound by that decision for cost recovery
purposes. In arriving at its decision that the interpretation of
negotiated QF contracts is a matter of civil court jurisdiction,
the Commission recognized the difference between the adjudication
of contract rights between the parties to the contract, and cost
recovery from the ratepayers. This consensus position was most
clearly articulated in the following exchanges between a
Commissioner and Mr. Watscn, representing Pasco Cogen:

COMMISSIONER: And my question to you is: Once a court has

interpreted that contract, are we bound to allow recovery based on
that interpretation?
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MR, WATSON: I don't think you're bound. I think the parties
are pound. And I think if you disallow a portion of the payments
that Florida Power makes to my client under the contract, and
Florida Power Corp then invokes the reg-out clause and says, "we
paid you that money, but the Commission didn't let us recover it
from our ratepayers, therefore give it back under the reg-out
clause, I think there are different issues that arise there than
you have before you right now. I think you have absolute authority
over the costs that you permit Florida Power Corporation to pass
onto its ratepayers. I mean, you have got that under 366.06. But
that doesn't give you authority over the terms and conditions of
the contract that Florida Power has with Pasco Cogen or the
Southern Company or Georgia Power or XYZ Typewriter Company or
Hertz Rent-a-Car. You don't have any jurisdiction to interpret the
terms of those contracts. You can look at the costs that flow from
the contracts and say, "We think this is too much” or "We think
this is okay and we're going to permit you to recover X of the X
plus ¥." (TR 53-54)

Mr. Watson further clarified the parties’ position with the
following exchange:

MR. WATSON: ...let me complete that bright line distinction
very briefly. There's cost recovery and that's something vyou
clearly have jurisdiction over; there's Florida Power's obligation
to my client under the contract; and those are totally separate
items. For cost recovery purposes, you -- well, the court may say,
"We find that Florida Power's obligation under the contract is to
pay Pasco Cogen the firm energy price whenever its avoided unit
would have operated.”™ Okay. You look at that court order and you
look at the contract, if you want to; I don't care how you do it,.
But you say, "For cost recovery purposes, we're only going to let
Florida Power pass on to its ratepayers the as-available energy
cost.” Well, guess what Florida Power is going to have to pay us?
They're going to have to pay us a firm energy price, we have a
court order that says so.

COMMISSIQONER: Okay.

MR. WATSON: You pass on the as-available, their stockholders
pay the rest,

CUMMISSIONER: In that situation, would the regulatory-out
clause not be implemented?

-~13=-
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MR. WATSON: Maybe, maybe not. That's not the iscue here
today. (TR 63-64)

The uncertainty of the application of the regulatory-out
clause with respect to cost-recovery was also supported by Mr.
McGlothlin, representing Orlando Cogen Limited, when he stated:

If that amount resulted in some different amount than the
court said that we were entitled to recover, then the
guestion arises, how does the reg-out clause come into
play? Well, perhaps the reg-out clause will come into
play so as to deny the QFs the amounts that they contend
they are entitled to, but perhaps not. That will be also
for the court to determine, the interpretation and the
application of the reg-out clause. (TR 91}

Mr. Sasso, representing FPC, agreed that the Commission could
differ with the Circuit Court’s decision, but he had a slightly
different view about the application of the regulatory-out clausn
when he stated:

A court has been asked -- several courts have been asked
to look at this matter. But a court cannot provide

authoritative and meaningful relief in this matter. I
would differ with Mr. Watson's answer to the Chairman's
guestion about this. A court may render an

interpretation of the contract and determine that the
cogens are right and that Florida Power Corporation has
to pay them firm payments all the time throughout the
life of this contract; but that is not the issue that
this Commission will ultimately resolve, which is: What
payment levels are authorized by this Commission? What
payment amounts will be approved by this Commission for
cost recovery purposes? And if this Commission decides
that the court was in error, that the Commission meant
one thing when it approved these orders and, by goodness,
that's what's going to be approved for cost recovery
purposes, the reg-out clause will come into play. And
that will happen after the court's determination, will
not be the matter that is before the court, and the
court's order will not speak to it. The reg-out clause
will be triggered and the QFs will be denied the illuscry
benefit of their court effort. (TR 78-79)

-14-



DOCKET NO. 961477-EQ
DATE: SEPTEMBER 15, 1997

Staff believes that all these statements fairly describe the
correct interpretation of the applicable law. Based on these
statements, it appears that the parties involved in the Lake
proceeding recognize that Commission approval for cost-recovery is
not per se controlled by a circuit court’s decision, and that the
application of the regulatory-out clause is a separate issue,

The Commission stated in Order No. PSC-95-0210-FOF-EQ, that
jurisdiction to resolve contractual disputes in negotiated QF
contracts rests with the civil courts. This Commission has never
had, and does not have, the authority to award damages, costs or
attorney’s fees. However, jurisdiction over cost recovery is the
sole responsibility of the Florida Public Service Commission
governed by Section 366.051, Florida Statutes, Section 210 of
PURPA, and Part III of Rule Chapter 25-17, F.A.C. 5taff further
believes that this Commission has the obligation to ensure that
payments to QFs are in accordance with the terms of the contract,
as understood by this Commission, at the time the contracts were
originally approved for cost recovery.

The Commission has recognized that its participation as a
party, amicus curie, or fact-finder after referral by a civil court
in these type disputes can further judicial economy, assist in
assuring consistent interpretation by the courts of Commission-
approved contracts, and help protect the interests of the
ratepayers in this type of dispute. Staff will pursue
participation in the civil court cases, where appropriate, and with
Commission approval, as a means of assuring that these disputes are
consistently and efficiently resolved.

IV. SUPPLEMENTAL BRIEFS FILED AUGUST 29, 1997

A. Impact of the Crossroads Decision
In its supplemental brief, FPC states:

The Crossroads decision cited in Florida Power's initial
brief dated July 29, 1997 supports the position that
Florida Power asserted in Docket No. 940771-EQ that the
Commission had jurisdiction to determine the proper
interpretation of section 9.1.2 of the cogeneration
contracts it had previously approved for cost recovery.
However, although Florida Power continues to believe that
the Commission has such jurisdiction as a general matter,
just as in Crossroads, given the Commission's decision
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in Order No. PSC~-95-0210-FOF-EQ (Order 0210) issued in
that docket, the doctrine of administrative finality
precludes the Commission from now exercising that
jurisdiction under the facts and circumstances of this
case,

In essence, Florida Power Corporation renews its arguments
(addressed in the foregoing analysis) that, given the Commission’'s
previous determination that it would defer to the circuit court,
the Commission cannot revisit that question in the guise of a cost
recovery approval/disallowance. As previously stated, staff finds
the Administrative FPinality argument somewhat compelling.

However, the Commission is not, at this juncture, “revisiting”
anything. What is before the Commission is a contract modification
that staff believes is based on an erronecus assumption. That is,
that the cost effectiveness of the modification is based on the
"litigation risk” associated with a circuit court determination of
the operating characteristice of the “avoided unit” in a manner not
contemplated or intended when the contract was approved. If, as FPC
suggests (and Croggroads supports), this Commission has the
jurisdiction to interpret and clarify its approval, there is no
*rigk” associated with an erroneous circuit court interpretation.
The modification/buy-out then is clearly not cost-effective when
measured by the standard of Rule 25-17.0836, Florida Administrative
Code.

In stark contrast to FPC, Lake believes that Crogproads is not
relevant to the current contract dispute:

The Crossrogds decision of the New York PSC is inapposite for
several reasons, including the following:

o it does not address the federal preemption issue;

(o} it does not involve a contract interpretation issue, but
rather involves the New York PSC's interpretation of its
contract approval policies, terms, and conditions;

e} it does not {involve pricing under the contract in
questiocn;
o it does not involve cost recovery or the meaning o

application of "regqulatory out"™ clauses; and
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o]

it clearly involves an attempt by a QF to improvidently
create a dispute under an existing contract where its
real claim is for a new contract for additional capacity
not covered by its existing contract. (Lake Supplemental
Brief, pp. 3-4)

Lake then cites to several other determinations by the New York
Public Service Commission in an effort to distinguish them from the
current dispute:

For example, in -

Indeck-Yerkes Energy Serxvice of Yonkers
v, Consolidated Edison Co, of New York, 1994 WL 62394

(S.D.N.Y.) ("lndeck-Yerkes®™), the QF ("Indeck") had
entered into a contract with the utility ("Con Ed"),

which was approved by the NYPSC on the basis of Indeck's
representation that the cogeneration facility would be
located at a certain "Federal Plaza site." A dispute
subsequently arose when Indeck wanted to build the
facility at a different site. The NYPSC issued an order
"clarifying" that its prior order approving the Indeck-
Con Ed contract was subject to the NYPSC's then-existing
"site certainty policy."™ In contract litigation before
the U.S. District Court for the Southern District of New
York, the Court granted summary judgment in favor of Con
Ed, holding that the contract contemplated adherence to
the NYPSC's contract approval conditions, which included,
the Court held, the "site certainty policy"” then in
effect. 1In the context of the instant proceeding, it is
important to note that the Court, and not the New York
PSC, decided the contract interpretation dispute between
the QF and the utility.

Similarly, in Re Niagara Mohawk Power Corp., 1996 WL
161415 (N.Y.P.S.C., March 26, 1996), the utility, Niagara
Mohawk ("NiMo"} alleged that the QF, Lyonsdale Power
L.P., had exceeded the output level contemplated under
their contract. The New York PSC held that its approval
order for the Lyonsdale-NiMo contract required, by its
own terms, "strict" compliance with the output limitation
condition set forth in the order. The NYPSC went on to
hold that regulatory intervention was premature and
directed NiMo and Lyonsdale to negotiate a resolution of
the dispute that would address the prevention of excess
power deliveries and remedies for any such violations in
the future. (Lake Supplemental Brief at pp. 7-8)
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Staff believes that all three New York determinations have a
common and irrefutable similarity with the contract proposed for
modification: All involve a question that turns on what was meant
when the contract was approved, and not on the determination of
disputed facts and the application of those facts to an unambiguous
contract provision. 1In this docket, the resolution cf the enerqy
pricing issue, in so far as the cost-effectiveness of buy-out/
modification is concerned, turns on what the contract meant at the
time it was approved. No party has cited to any authority in the
supplemental briefs to suggest that this type determination is not
within the Commission’s jurisdiction.

B. Regulatory OQut Clause

In its supplemental brief, FPC’s discussion of the regulatory
out clause in this contract is linked with its concerns about
administrative finality:

if the Commission were to deny cost recovery on the
basis of its subsequent disagreement with a court's
interpretation of section 9.1.2, it would be doing
exactly what it said in Order 0210 it would not do -- it
would be interpreting the contract and determining what
payments Florida Power is contractually required to make
under the contract. It would obviously have been a
futile act for the Commission to defer to the courts to
resolve the parties' contract dispute if the Commission
could then resolve that dispute in a contrary manner than
the courts through denial of cost recovery with the
concomitant operation of the reg out clause.

Having declined by Order 0210 to resolve this dispute as
to the proper interpretation of 9.1.2 -- which order was
fully in effect and binding on all parties, as well as
the Commission itself, at the time Lake and Florida Power
entered into the settlement agreement as to which
Commission approval is sought in this proceeding -- the
Commission cannot now attempt to resolve this dispute
through the simple tactic of denial of cost recovery. Tou
do so would impermissibly fly in the face of its rule and
prior order that payments required to be made under this
contract would be allowed for purposes of cost recovery.
Principles of administrative finality make that clear.
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Lake’s position concerning the requlatory out clause is ably
summarized in the following twe paragraphs from its brief:

The "regulatory out" clause, Section 20.1 of the Lake
Cogen Contract and the other Negotiated Contracts
approved at the same time, does not confer any
jurisdiction on the Florida Public Service Commission
that it does not already have, nor does it expard the
Commission's jurisdiction, nor does it deprive QFs of any
protections that they enjoy under PURPA, including the
protection against state rate regulation. That (s the
express holding of Frgehgld, 44 F.3d at 1194,

An a general proposition, suvh clauasss were Ihcluded in
tantiacta, al the inajstence of utilities, because, nven
though both utilities and QFe believed that auch action
would be preempted by and under PURPA, the utilitiea
sti{ll had twinges of concern that the governing law --
d.e,, PURPA -- might be changed (a.g., repeal of PURPA
without protection of contracts and the utility's right
to recover payments thereunder). Thus, "regulatory out”
clauses represent an allocation of the business risk of
a change in underlying law.

Without conceding the basis for its inclusion in the contract,
staff agrees that a regulatory out clause does not and cannot
confer jurisdiction upon this agency that it does not otherwise
have. As lLake points out, this Commission recognized this fact in
Docket No. 940771-EQ. Neither Lake nor FPC has cited to any
authority that suggests that the Commission must afford cost
recovery pursuant to a QF contract that exceeds full avoided cost.
Indeed, one of the fundamental underpinnings of PURPA is that
payments made pursuant to a QF contract cannot exceed full avoided
costs. Staff believes the calculation of the energy payments
advanced by Lake exceeds this full avoided cost standard and was
not contemplated by the Commission’s contract approval. If, as
suggested by Crossroads, the Commission has the jurisdiction to
interpret and clarify its contract approval, it has the authority
to make this determination. It follows then, that the Commission
has the jurisdicticn to deny cost recovery of amounts that excecd
what was contemplated when thilis contract was approved.

As previously stated, staff recognizes that FPC' s
administrative finality argument is somewhat compelling. However,
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the question directly before the Commission is not cost-recovery,
but approval of a contract modification/buy-out, Thus,  the
application of the regulatory out clause in this instance is

indirect. It turns on a contract Iinterpretation which statt
believes the Commission has the jurisdiction to make. Given that
jurisdiction, the risk of an erroneous determination by the circulnt
court is nil. Given that the risk of an erroneous determination 1
nil, the modification/buy-out is not cost-effective, asa {t cxceody
full avoided cost and the standards in Rule 25-17,08136, Florida
Administrative Code. Were the queastion of cost recovery ot these
amounts before the Commission, the Commission could deny recovery
of these amounts. FPC could then invoke the regulatory out clause
to avoid payment of the amount that exceeds full avoided cost.
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ISSUR 2: Should the Settlement Agreement between Florida Power
Corporation and Lake Cogen, Ltd. (Lake) be approved for cnnt
recovery?

PRIMARY RECOMMENDATION: Yes. Approval of the Settlement Agreement
mitigates the riskes associated with the uncertainty of civil
litigation. On balance because there ig more monetary risk in
rejecting the Settlement Agreement than approving it, giving at
least some intuitive recognition to the reduced need for
replacement capacity due to deregulation increases the Settlement
Agreement ‘s cost-effectiveness, and using traditional regulatory
rate base accounting as the basis to calculate simple payback, the
contract buy-out should be approved. [JENKINS, FLOYD)

t No. The proposed Settlement Agreement
should not be approved because it is not cost-effective. The
modifications to the Contract result in a net overpayment of
avoided costs of approximately $17.1 million NPV, Chapter 366.051,
Florida Statutes, Section 210 of PURPA and this Commission’s Rules
require that QF payments not exceed a utility’s full avoided costs.
[TRAPP, BALLINGER, DUDLEY, HARLOW, ELIAS]

ERN RE - N: No. The proposed Settlement
Agreement should be denied since it cannot be shown to be cost -
effective. Based on reasonable economic and legal assumptions,
gensitivity analyses indicate that the likelihood of the agreement
vyielding ratepayer losses is roughly equivalent to the likelihood
of it yielding ratepayer savings. [MCNULTY, STALLCUP]

PRIMARY STAFF ANALYSIS: As discussed in the Case Background, the
Fifth Judicial Circuit Court issued a Partial Summary Judgement for
Lake in Case No. 94-2354-CA-01 regarding the energy pricing
dispute. Page two, subsectjon one of the Order granting Partial
Summary Judgement states:

A Partial Summary Judgement is hereby entered for Lake
Cogen and against FPC on the issue of liability for FPC's
failure to pay Lake Cogen at the firm energy cost rate
when the avoided unit with operational characteristics of
an operable 1991 Pulverized Coal Unit contemplated by the
Lake Cogen-FPC Agreement would have been operating and at
the as-available energy cost rate during those times when
said avoided unit would not have been operating.

The basic problem is that the Lake Partial Summary Judgement
order sides with Lake whose court position is that the 1991 avoided
pulverized coal unit should be completely modeled. But complete
modeling is not specified. Depending on what “complete” parameters
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are selected, the unit may be subject to cycling. *Complete”
modeling may show that the unit would not be cycling. No cycling
translates into a high contract cost making the buy-ocut cost-
effective.

FPC’'s court position is that the avoided 1991 pulverized coal
unit should be modeled based on four operating parameters specified
in the Contract, namely, fuel costs, heat rate, variable operation
& maintenance costs, and a fuel multiplier. Using these four
parameters to model how the 1991 pulverized coal unit would have
operated translates into a lower contract cost making the buy-out
not cost-effective.

Staff simply does not know what “complete* parameters the
judge would ultimately select. Nor does staff know whether to
assume the higher or lower contract costse in determining cost-
effectiveness.

Possible court outcomes if the $470.0 million (present worth)
settlement is not approved include:

Cost -BEffectiveness Analysis
(S5Millione NPV)
Court Outcome Contract Compared to
Costse Settlement
FPC Prevails 452.8 {(17.1)
Lake Prevails 496.6 26.6
Settlement 470.0 -—--

(NumBars may not 884 dus to rounding)

The table above shows the monetary risk of approving the
settlement is less than the monetary risk of rejecting the
settlement.

The Contract buy-out’s cost-effectiveness is increased if you
assume that replacement capacity and energy in the later years of
the Contract are not needed. While an argument can be made that
FPC may need more replacement capacity and energy than currently
projected, the emerging competitive wholesale power market is
driving prices and FPC’s need for additional utility capacity
downward. Some of FPC's wholesale customers are already switching
suppliers thereby freeing up capacity to serve future growth.
Also, deregulation at the retail level is on the horizon and many
customers may be switching power suppliers, further relieving FPC
of the need for additional capacity to serve the remaining
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customers. Hence, including 100% of the replacement capacity and
energy cost understates the cost-effectiveness of the Contract buy-
out.

The first alternative recommendation is to deny approval of
the Settlement Agreement because it is above avoided cost.
Ordinarily, staff would not recommend approval of any cost recovery
stream cobligating customers to pay more than avoided costas. The
problem is that if the Settlement Agreement is denied. the civil
court judge will define avoided cost and not the Commission. Based
on the discussion in Issue No. 1, whether the Commission could deny
recovery of costs awarded by the civil court and thereby enable FPC
to successfully invoke the regulatory out clause is speculative.
Rather than posasibly denying a portion of cost recovery if we do
not agree with the court’s decision, our best course of action is
to weigh the possible ocutcomes of the judge’s decision.

The problem with the second alternative recommendation is that
inflation and fuel price sensitivities are added to the two court
ocutcomes. Without the sensitivities, the Settlement Agreement is
not cost-effective if the judge were to rule in favor of FPC and is
cost-effective if the judge were to rule in favor of Lake. Adding
the inflation and fuel price sensitivities does not change this
result. The sensitivities lend no guidance on how to weigh the two
court outcomes.

The payback issue consists of the intergenerational inequity
isgue and the risk issue. The intergenerational inequity issue is
unclear in this docket because cogeneration purchased power
contracts have inverted payment streams to ensure performance in
the later years. Compared to setting base rates using traditiona?
regqulatory accounting, cost recovery of the inverted cogeneration
purchased power payment stream defers tco future customers costs
that would have been recovered in base rates from existing
customers. Thus, existing customers are already paying less than
their fair share of cost. For residential customers, adding an
approximately S0 cents per 1000 Kilowatt-hours surcharge until 2009
tc recover the buy-out cost helps correct the present
intergenerational inequity.

The risk issue arises because the Settlement Agreement is not
projected to be conveying benefits until 2009. The longer it takes
an investment decision to convey benefits, the riskier the
investment compared to other alternatives. Before deciding whether
12 years (1997 to 2009) is too long, and therefore toc risky, the
exact nature of the risk should be analyzed. The majority of risk
is the cost of replacement capacity and energy in 2009 through
2013. The assumptions that have been made regarding the

-23-




DOCKET NO. 961477-EQ
DATE: SEPTEMBER 15, 1997

replacement capacity are: (1) the capacity and energy will be
needed because deregulation will not occur or, if it does, few
customers will opt to switch suppliers, (2) electric generation
technology will be frozen, that is, power plant efficiency will not
materially increase before 2009, (3) the cost of the present frozen
technology will escalate with inflation, (4) short term (four year)
replacement capacity will not be available on the recently
deregulated wholesale market, and (5) the price of natural gas will
escalate faster than the contract reference delivered ccal price at
Crystal River Plant. Primary staff believes some, but not likely
all, of these assumptions adverse to the Settlement Agreement’s
cost-effectiveness will occur. Hence, the cost of replacement
capacity should not be calculated by simply multiplying the 110
contracted for Megawatts times the inflated to 2009 annual revenue
requirements plus variable costs, including fuel. Some weight
should be given to the likelihood of some of the above listed tacit
assumptions not occurring.

In summary:

1. The Settlement Agreement saves an estimated present worth
$26.6 million compared to the Settlement Agreement being
denied, Lake prevailing in civil court, the Commission
allowing a lesser amount for cost recovery, the regulatory out
clause being invoked, and that action being overturned on
appeal.

2. The Settlement Agreement loses an estimated present worth
$17.1 million compared to the Settlement Agreement being
denied and FPC prevailing in civil court.

3. The first alternative argues that the Settlement Agreement is
above avoided costs but ignores the fact that the court and
possibly not the Commission will define avoided costs.

4. The inflation and fuel price sensitivities discussed in the
gsecond alternative only show the Settlement Agreement to be
cost-effective if Lake prevails in civil court or not cost-
effective if FPC prevails.

5. The resulting surcharge if the Settlement Agreement 1is
approved decreases the current intergenerational inequity.

6. The payback period is not a significant issue because the risk
of ratepayers being harmed on a present worth basis due to
uncertainty of the assumed costs of replacement capacity and
energy in 2009 through 2012 is the dominant present worth cost
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and these costs appear to be overstated or may not exist at
all should deregulation occur.

With items noas. three through six above put in their proper
perspective, approval or disapproval of the Settlement Agreement
should be based on items nos. one and two only. Because the
potential present worth $26.6 million benefit exceeds the potential
present worth 517.1 million loss, the Settlement Agreement should
be approved.

: Approval of a newly negotiated
contract is based on avoided cost as defined by the utility’'s next
identified capacity addition. However, in evaluating contract
modifications, “avoided cost” becomes the existing contract. 1In
this case, approval of the original contract recognized that energy
payments would be calculated using the parameters specified in the
Contract and were not fixed. FPC’s modeling of the avoided unit is
consistent with this Commission‘s order approving the Contract and
more closely approximates avoided cost. Energy payments under the
modified contract reflect Lake’'s court position of 100% firm
energy, which clearly exceeds avoided cost. This revision, plus
the remaining components of the Settlement Agreement, requires that
FPC’'s ratepayers commit to pay approximately $17.1 million NPV over
what they would pay under the Contract before the Settlement
Agreement. Staff recognizes the risk associated with litigation,
however as discussed in Issue 1, this Commission is not bound to a
circuit court’s decision which proposes recovery of QF payments
that are in excess of a utility’s avoided cost.

As discussed in the Case Background, the proposed Settlement
Agreement contains five modifications to FPC’'s and Lake’'s existing
contract. The net cost or benefit of each of these modifications
is shown in the table below. A discussion of each modification is
contained in the following sectiones.
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NET SAVINGS OF PPC/LAKE SETTLEMENT AGREEMENT
($Millions NPV)

Component Savings
Energy Pricing & Coal ($24.9)
Transportation Agreement
Capacity and Variable O&M $12.1
Historic Pricing Dispute (§5.3)
Curtailment $2.4
Buy-out {$1.2)
TOTAL {$17.1)

[Numbers may not add due &to mtngl

This table represents the savings, whether positive or negative, of
each component of the Settlement Agreement compared to the existing
contract.

Revised Energy Pricing and Coal Transportation Agreement
Revised E Prici

Pursuant to Rule 25-17.0836, F.A.C., this Commission is
required to evaluate modifications to a negotiated contract against
both the existing contract and the current value of the purchasing
utility’s aveided cost. The modified Contract requires FPC’'s
ratepayers to pay firm energy prices every hour that Lake generates
electricity. 1In other worda, the modified contract assumes the
avoided unit will be available and fully dispatched 100 percent of
the time. Obviously, no real unit operates in this manner.
Furthermore, this would also presume that had FPC built the
*avoided-unit”, this Commission would want FPC to run the unit
without regard for any changes in operating expenses. As expressed
by two Commissioners at the April 1, 1997, Agenda Conference, that
would not be an appropriate burden for FPC’'s ratepayers'. FPC's
modeling of the avoided unit, which repults in a mixture of firm
and as-available energy prices, more closely approximates actual
avoided energy costs and is consistent with this Commigsion’s order
approving the existing contract. As with all avoided cost
calculations, Section 9.1.2 of the Contract was consatructed as a

Discussion during April 1, 1997 Agenda Conference, Item
No. 3, Docket 961407-EQ.
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pricing proxy and was not intended to be fully representative of a
real operable “bricks-and-mortar” generating unit. The goal of the
contractual language was to ensure that, consistent with Section
210 of PURPA and our cogeneration rules, FPC would not be put in a
situation where it would be required to purchase energy at a cost
greater than what it could either purchase elsewhere or generate
itself. The revised energy pricing methodology, 100% firm, will
render this goal meaningless.

Coal Transportation Agreement

The firm energy price under the Settlement Agreement will be
determined using the higher of the actual monthly inventory charge
out price of coal at CR 1&2 or $§1.76/MMBtu. This floor is based on
the average price of coal at CR 1&2 in 1996 plus an $0.08/MMBtu
adder. This adder was included to prevent a potential dispute
between FPC and Lake similar to the one between FPC and Pasco
regarding FPC’'s coal procurement and transportation actions. This
is another example of how the proposed energy pricing methodology
is not representative of avoided cost. Though the Settlement
Agreement eliminates any potaential for litigation concerning FPC's
coal procurement actions, staff believes this was unnecessary. The
Contract contains no proviasions governing the modes of transporting
fuel to the Reference Plant. Furthermore, FPC should take any and
all actions which, legally, lowers the cost of providing
electricity to its ratepayers such that cost is fair and reasonable
as required by Section 366.03 Florida Statutes. Furthermore, this
lower cost should be reflected in FPC’s calculation of avoided
costs.

The result of these provisions of the Settlement Agreement is
energy costs that are approximately $24.9 million NPV greater than
what FPC is currently authorized to recover today. Approving these
provisions will put the Commission in a position of violating
Chapter 366.051, Florida Statutes, Section 210 of PURPA and this
Commission’s Rules governing cost recovery of cogeneration
contracts.

Staff recognizes the benefits of electricity produced by
cogeneration and small power producers and the requirements to
purchase such power when available. This benefit was also
recognized by FERC when it established Secticon 210 of PURPA and was
recognized by the Florida lLegislature when drafting 366.051, of the
Florida Statutes. However, both FERC and the Florida Legislature
recognized that these arrangements would not always be beneficial
to both parties. To ensure that benefits remained with a utility’s
ratepayers, PURPA and the Florida Statutes established that rates
for the purchase of power from QFs shall not exceed a utility’s
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avoided cost. Such assurance was necessary to avoid situations
that would require a utility to purchase electricity from a QF when
in fact it could produce or purchase alternative power at a lower
cost.

Public utilities, over which this Commission has rate setting
authority, are required to provide adequate, reliable electric
service at fair and reasonable rates. In the administration of
cogeneration contracts, Chapter 366.051, Florida Statutes, states
in part:

In fixing rates for power purchased by public utilities
from cogenerators or small power producers, the
commission shall authorize a rate equal to the purchasing
utility’s full avoided costs.

This Commission’s rules are consistent with the guidelines set
cut in the Florida Statutes and PURPA. Specifically, Rule 25-
17.0825, Florida Administrative Code states in part:

As-available energy sold by a qualifying facility shall
be purchased by the utility at a rate, in cents per
kilowatt-hour, not to exceed the utility’'s avoided energy
coat. (Emphasis added)

Rule 25-17.0832(2) states in part that:

Negotiated contracts will be considered prudent for cost
recovery purposes if it is demonstrated by the utility
that the purchase of firm capacity and energy from the
qualifying facility pursuant to the rates, terms, and
other conditions of the contract can reasonably be
expected to contribute towards deferral or avoidance of
additional capacity construction or other capacity-
related costs by the purchasing utility at a cost to the
utility’s ratepayers which does not exceed full avoided
costs, giving consideration to the characteristics of the
capacity and energy to be delivered by the o~lifying
facility under the contract. (Emphasis added)

and Rule 25-17.086 states that:

Where purchases from a qualifying facility will impair
the utility’'s ability to give adequate service to the
rest of its customers or, due to operational
circumstances, purchases from qualifying facilities will
result in costs greater tham those which the utility
would incur if it did not make such purchases, or
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otherwise place an undue burden on the utility, the
utility shall be relieved of its obligation under Rule
25-17.082 to purchase electricity from a qualifying
facility. (Emphasis added)

The Commission’s decision in Docket No. 940771-EQ, Order No.
PSC-95-0210-FOF-EQ, sepecifically recognized these constraints.
staff believes that where cost recovery review finds that a utility
is requesting recovery of QF payments that exceed its full avoided
costs, those costs are subject to disallowance.

When the Commission initially approves a negotiated contract,
the determination of avoided costs is based on the utility’'s next
identified capacity addition. At that point in time, the contract
is evaluated for cost recovery purposes in accordance with the
above referenced rules. However, in evaluating contract
modifications, continued cost recovery is based on savings compared
to the existing contract.

Rule 25-17.036(€) requires that:

The modifications and concessions ©of the utility and
developer shall be evaluated against both the existing
contract and the current value of the purchasing
utility’s avoided cost. (Emphasis added)

Absent a modification, the utility’s ratepayers remain obligated to
pay costs as specified within the current contract. Therefore,
modifications which result in costs above the existing contract are
not appropriate for approval.

The proposed Settlement Agreement asks the Commission to
approve an energy payment which exceeds both the existing contract
and current avoided coste and therefore should be denied.

Restructuring of Capacity Payments and Variable O&M

The Settlement Agreement removes variable O&M expenses from
the energy payment, and includes it in the capacity payment. The
revised capacity payments, including the variable O&M amount, are
approximately $12.1 million NPV less than capacity and variable O&M
payments under the original contract. This provision of the
Settlement Agreement is projected to reduce FPC’'s ratepayers cost
liability in addition to providing a more stable revenue stream for
Lake. However, the benefits of this provision of the Settlement
Agreement do not outweigh the negative impact of the 100% firm

energy payment .
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Historic Pricing Dispute

The Settlement Agreement provides for FPC to pay Lake
55,512,056 as reimbursement, with interest, for the disputed energy
payments during the period August 9, 1994 through October, 31,
1996. FPC paid the mettlement payment to Lake on December, 11,
1996. However, as discussed in Issue 3, the Commission voted to
exclude this payment for recovery, because the costs at that time
had not been approved for recovery by the Commission. As discussed
earlier staff believes that FPC’s modeling of the avoided unit,
which results in a mixture of firm and as-available energy prices,
more closely approximates actual avoided energy costs and is
coneistent with this Commission’s order approving the existing
contract. Staff believes that FPC’s ratepayers are not liable for
costs in excess of actual avoided energy costs and recovery of the
disputed amount should not be allowed.

Curtailment

Lake has agreed to curtail energy deliveries from 110 MW to 92
MW during the thirteen off-peak hours as defined by the Settlement
Agreement . In addition, Lake will be treated as a Group A N.G.
under FPC's Generation Curtailment Plan as approved pursuant to
Order NKNo. PSC-95-1133-FOF-EQ, issued September 11, 1995. This
provision will confer benefits to FPC in the form of increased
flexibility during low load situaticns when generation exceeds load
requirements as well as allowing FPC to replace the curtailed
energy, if needed, at a lower system energy cost.

FPC projectsa that this provision of the Settlement Agreement
will result in a savinga of approximately $2.4 Million NPV as
compared to the existing contract. Existence of these savings
further demonstrates that approving 100% firm energy pricing will
result in payments which exceed FPC’'s avoided energy caost.
Furthermore, these savings are overstated as FPC has the authority
to curtail Lake and other Cogenerators during those hours which the
energy is not needed or when such purchases will result in negative
avoided costs. According to Rule 25-17.086, Florida Administrative
Code, a utility is relieved of its obligation to purchase
electricity from a QF due to operational circumatances or when such
purchases will result in costs greater than those which the utility
would incur if it did not make such purchases. Despite this
authority, staff recognizes that a veoluntary curtailment agreement
could avoid litigation.
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Contract Buy-out

Lake and FPC have agreed to terminate the Contract three years
and seven months earlier than originally proposed. In exchange for
this provision, FPC will pay Lake monthly payments from 1996
through 2008 totaling approximately $50.4 Million. Since the
current contract is greater than today’'s avoided costs, this
provision will allow FPC’s ratepayers to purchase market priced
power sooner. After the revised contract terminates, FPC will be
able to obtain capacity and energy at a cost it believes will be
less than the existing contract. FPC’'s coat projections for
replacement capacity and energy are based on currently budgeted
amounts for its Polk Unit. Staff agrees with this methodology in
that the projections have a more defined basis and FPC’'s current
projections indicate that the replacement capacity and energy will
come from a similar type of combined-cycle technolooy.

When compared to FPC’s modeling of the avoided unit, which
more closely approximates avoided energy cost, the buy-out portion
of the Settlement Agreement is not cost effective. 1In fact, the
Contract buy-out will actually result in approximately $1.2 Million
NPV of additional costs toc FPC’'s ratepayers.

Conclusion

As discussed in the Case Background, the energy payments are
the subject of the current litigation between FPC and Lake.
Reduced energy payments t¢ Lake are a direct consequence of low
load conditions, nuclear unit performance, and fluctuations in
coal, o©il, and natural gas prices. This potential was clearly
recognized within Section 9.1.2 of the Contract and within this
Commission’s order approving the existing contract. Staff is not
asking the Commission to revisit its original decision to approve
the Contract, but recommending enforcement of the Contract’s terms
and denial of the proposed contract modifications. Staff
recommends that FPC’s modeling of the avoided unit more closely
approximates avoided energy coet. Furthermore, staff concurs with
the Summary Judgement that “the terms of the agreement are
unambiguous and do not require the Court to look outside its four
corners for its interpretation of Section 9.1.2 of the Agreement.”
The Contract entered into by Lake with PPC, specifically identifies
the operating characteristice that will be used, and only those, to
make such energy pricing determinations. Staff recommends that
FPC's energy payment calculations and its confinement to the terms
of the Contract is consistent with the Commission’s decision to
approve the original contract in 19%1.
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Staff agrees that the Settlement Agreement achieves benefits
in the form of curtailment eavings and reduced capacity and
variable O&M payments. However, compared to the more appropriate
method of determining energy payments under the existing contract,
the Settlement Agreement increases costs to FPC’s ratepayers by
approximately $17.1 million NPV. Furthermore, contrary to Section
366.051, Florida Statutes, Section 210 of PURPA, and this
Commission’s rules, approval of the Settlement Agreement binds
FPC’s ratepayers to costs in excess of current avoided energy
costs. For these reasons, staff recommends that the Settlement
Agreement be denied.

SECOND ALTERNATIVE AMALYSIS:
NPV Savings

It is staff’s perspective that the proposed Settlement
Agreement should be approved only if it can be shown to be cost-
effective for ratepayers. The agreement is considered to be cost-
effective if ratepayer savings, expressed in terms of net present
value (NPV), are likely to occur as a repult of approving the
agreement.

This recommendation is based on weighing both the litigation
and economic risks to ratepayers asgsociated with the proposed
Settlement Agreement to determine ite cost-effectiveness.
Litigation risk refers tc the current dispute regarding the level
and amount of disputed energy payments to be made by FPC to Lake as
would be mandated by the civil court. Economic risk refers to
fluctuating fuel prices and inflation.

These ratepayer risks are quantified within the context of two
base case cost-effectiveness scenarios constructed by staff. The
first cost-effectiveness scenario is based on the assumpticn that
FPC will win the energy pricing dispute completely, and the second
cost-effectiveness scenario is based on the aspumption that FPC
will lose the dispute completely. Economic sensitivities are
constructed around both of these base case scenarijos.

In both scenarios and in all sensitivities to these base
cases, staff utilized the Gross Domestic Product Implicit Price
Deflator (GDP-IPD) instead of the Consumer Price Index (CPI-U) to
represent the impact of inflation upon prices. GDP-IPD is a better
measure of inflation since it more closely matches the types of
expenditures being estimated (O&M expenses and the cost of
generating capacity construction). The impact of using GDP-IPD
instead of CPI-U is to add about $1.0 million in ratepayer NPV
savings over the term of the contract.
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In the first base case scenario, FPC is assumed to win the
right to all disputed energy payments (including both historic and
future payments) through a future court judgement. The cumulative
ratepayer savings (losses) over the entire term of the contract,
based on the substitution of GDP-IPD for CPI-U, is -$16.1 million
(see table below). In the second base case s8scenario, Lake is
assumed to win the court judgement. The “Lake wins” base case NPV
savings is $27.6 million.

For each of these base case scenarios, the sensitivity to
changes in fuel prices was measured by substituting alternate fuel
forecasts for coal and natural gas into the calculations used to
measure the NPV savings. Two alternate fuel forecasts were used:
the 1997 Annual Energy Outlook forecast (AEQ) prepared by the U.S.
Department of Energy (DOE) and the February 1997 forecast from Data
Resources Incorporated (DRI). Both of these alternate fuel
forecasts were developed by the DOE and DRI as the most likely
outcome of all future fuel price possibilities.

Staff calculated a set of inflation rate sensitivity tests
under each of the different fuel forecast assumptions. The DRI
forecast of ™Pessimistic GDP" wae used to create the “High
Inflation” sensitivities. Averaged over an ll-year rime horizon
(1997-2007), the “"Pessimistic GDP" is 1.9 percentage points higher
than the “Median GDP* (Mid-range GDP). One half of this variation
was used to create the “Moderately High Inflation* sensitivities.

The DRI forecast of "Optimistic GDP* was used to create the
*Low Inflation* Bsensitivities. Averaged over an ll-year time
horizon {(1997-2007), the “"Optimistic GDP* is 0.8 percentage points
lower than the *Median GDP*. One half of this variation was used
to create the *Moderately Low Inflation” sensitivities.

These inflation sensitivities effect generating capacity
costs, O&M expenses, the coal and natural gas prices, as well as
the discount rate.

Sensitivity Results

The sensitivity resulte are summarized in the following table:
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SETTLEMENT ACRERMENT BENSITIVITIRS
{($Millions NPV)

Docket No.

gtaff r~rcommendat fon.

961407-KEQ (FPC/Pamco Settlemant).

Fuel NPV if FPC NPV if Lake
Forscast (see “Note®) Prevails Pravaila

Low Inflation (815 .4) 829.2
Mod. Low Inflation {$15.7) $28.5

FPC 9603 Median ($16.1) $27.6
Mod. High Inflation (517.5) $25.13
High Inflation ($19.1) 522.9
Low Inflation ($22.6) $22.2
Mod. Low Inflation 1$23.12) 521.2

DRI, 2/97 Median {$24.0) $20.0
Mod. High Inflation {$26.1) $16.9
High Inflation (828.4) $13.7
Low Inflation {$20.6) §24.5

Annual Mod. Low Inflation (§21.5) $23.0

Energy

Outlook Madian (§22.6) $21.6

{AEO)} ,

1997 Mod. High Inflation {524.8) 518.4
High Inflation {$27.2) $15.2
Low Inflation {$21.6) 523.1

PRI and Mod. Low Inflation (522.4) $22.1

Energy

out 1ook Median ($21.3) 520.8

Average

(AEO) Mod. High Inflation ($25.5) §17.6
High Inflation ($27.4) 514.5

DRI. AEO Average [(across {524 .1) $19.7

Overall inflation

Average aensitivities)

Note: The “High Inflation” sensitivities appearing above are based on
inflation estimates which are, on average, 1.9 percentage points highe
than the median GDP-IPD, consistent with DRI's “Peasimistic” Inflation
Forecast. These sensitivities have no counterpart in the FPC/Pasco
*Moderately High Inflation® senasitivities

apprat ing above are similar to the “Base plus 1.0 Percentage Point*
sensitivities appearing in Staff'a Sscond Alternative Recommendation in
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Staff makes three observations from its risk analysis. First,
the largest element of risk associated with approval of FPC’'s
petition originates from how the Commission perceives a civil court
proceeding would resolve the contract pricing dispute between FPC
and Lake. If the Commission believes the court would rule in favor
of FPC’'s position, ratepayer savings will almost certainly be
negative (from -$28.4 million to -515.4 million). Conversely, if
the Commission believes the court would rule in favor of Lake’s
position, the ratepayer savings would almost certainly be positive
(from $13.7 million to $29.2 million). Second, from the
sensitivity analyses, Staff notes that if the independent fuel
forecasts were used in place of FPC’'s fuel forecast, the resultant
NPV Savings would decrease by approximately $7.0 million on
average. Third, Staff observes that including a high-inflartion
assumption causes NPV Savings to decrease by about $5.0 million on
average.

The average NPV for all sensitivities pertaining to the “FPC
Prevails” position is -524.1 millien. The average NPV for all
sensitivities pertaining to the *“Lake Prevails” position is $19.7
million. This analyesis indicates that it is very unclear whether
ratepayers would benefit from this agreement. The likelihoed of
the agreement yielding ratepayer losses is roughly equivalent to
the likelihood of it yielding ratepayer savings. Therefore, the
agreement cannot be shown to be coat-effective.

Payback Period and Cost Exposure

While cumulative ratepayer NPV savings is the primary issue to
be considered in thie cost-effectiveness analysis, there are two
other important ratepayer concerns which should be addressed.
These two factors are the payback period (i.e. the time required
for ratepayers’ early investment to be recouped) and the cost-
exposure (i.e. ratepayers’ early investment). From a ratepayer
perspective, both of these factors associated with the agreement
should be minimized. Long payback periods represent a kind of

financial risk to the individual ratepayer. For example, a
ratepayer may relocate to another service area after incurring the
costs of the agreement but prior to receiving its benefits. By

relocating, he has effectively provided a subsidy to the remaining
ratepayers. His share of the early-period cost-exposure is his
subsidy to the remaining ratepayers. The greater the cost
exposure, the greater the subsaidy.

Exact guidelines for determining the acceptable level of
disparity in the timing of ratepayer costs and ratepayer benefits
have not been established by this Commission. However, it may be
ugeful to compare the timing of costs and benefits of previocusly-
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considered settlement agreements with the timing of costs and
benefits of the FPC/Lake Settlement Agreement. Attachment 4 is a
line graph and table which compares the cumulative NPVs among the
various agreements throughout the contracts’ respective terms.
Disputed historic payments are not included, and no staff
adjustments are included.

The graph shows that the cumulative ratepayer NPVs are
negative during the early years of each of the agreements.
However, the NPVs eventually turn positive for each of the
agreements, according to FPC, during the contract buy-out years.
The graph also shows that there is considerable variation in
payback period and cost-exposure between the various agreements.

The FPC/Pasco agreement is the agreement which is most like
the FPC/Lake agreement in both the payback period and the magnitude
of cumulative end-of-contract NPV. They are expected tc achieve
payback earlier than the other agreements {(i.e. 15 years rather
than 22-24 years). Their ultimate cumulative NPV’'s are almost the
same ($26.9 million (FPC/Lake) and $27.5 (FPC/Pasco). However, the
FPC/Lake agreement does not require ratepayers to carry nearly as
much lose during the early years of the agreement as does the
FPC/Pasco agreement ($15.2 million compared to $30.2 million}.

FPC expects the FPC/Lake agreement to attain payback much
earlier than the Commission-approved FPC/Auburndale agreement. The
FPC/Lake agreement requires considerably less than half as much
cost exposure compared to the FPC/OCL agreement, yet the FPC/Lake
agreement is expected achieve payback in seven fewer years.

Despite these favorable comparisons to other agreements, Staff
notes that the FPC/Lake agreement contains a mismatch in the timing
of ratepayer costs and benefits. FPC ratepayers are not expected
to realize positive net savings until 15 years after incurring
costs associated with the FPC/Lake agreement, and the amount of
cost -exposure is about $15.0 million.

Conclusion

Staff is concerned that the proposed FPC/Lake agreement
exposes ratepayers to potential litigation and economic risks.
Sensitivity analyses reveal that the likelihood of the agreement
yielding ratepayer losses in roughly equivalent to the likelihood
of it yielding ratepayer savings. Thus, the Settlement Agreement
cannot be shown to be cost-effective and should therefore be
denied.
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ISSUE 3: If approved, how should the settlement payment and
revised capacity and energy payments pursuant to the Settlement
Agreement be recovered from the ratepayers?

RECOMMENDATION : The energy settlement payment of $5.5 million
and the ongoing energy payments made pursuant to the Settlement
Agreement should be recovered through the Fuel and Purchased Power
Cost Recovery (Fuel) Clause. The capacity paymentse as determined
and paid pursuant to the Settlement Agreement should be recovered
through the Capacity Cost Recovery Clause. The recovery of
payments made prior to their inclusion for recovery through the
adjustment clauses should include interest from the date the
payments were made. Should the Settlement Agreement not be
approved, any necessary adjustments to the Fuel Clause to reflect
the method of pricing energy under the Contract prior to the
Settlement Agreement should be made at the next Fuel Adjustment
hearing. [WHEELER]

STAFF ANALYSIS: On December 11, 1996 FPC made a payment of $5.5
million to Lake pursuant to the Settlement Agreement. This payment
results from the settlement of the dispute regarding the pricing of
energy payments pursuant to the contract for the period August,
1994 through October, 1996. It represents the difference between
recalculated energy payments for the period and the actual energy
payments, as well as accrued interest. Because the sgettlement
payment relates solely to disputed energy payments, staff believes
that it is appropriate to recover it through the Fuel Clause.

Pursuant to the Settlement Agreement, Lake and FPC have agreed
upon the method tc be used in calculating the energy and capacity
payments for the remaining term of the contract. The resulting
energy and capacity payments should be recovered through the Fuel
and Capacity Cost Recovery Clauses, respectively. The projected
fuel costs which were included for recovery at the February Fuel
Adjustment hearing were based on the new method of pricing energy.
Should the Settlement Agreement not be approved, any necessary
adjustments to the Fuel Clause to reflect the energy pricing in
effect prior to the settlement should be made at the next Fuel
Adjustment hearing.

At the February 19, 1997 Fuel Adjustment hearing, the
Commission voted to exclude for recovery for the April through
September 1997 projection period approximately $11.4 million in
fuel and capacity costs associated with the FPC/Lake Settlement
Agreement, because the coste at that time had not been approved for
recovery. Accordingly, adjustments were made to remove from
recovery the monthly payments attributable tc the buy-out of a
portion of the contract, the $5.5 million energy settlement payment
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and the increase in capacity payments which resulted from the
Settlement Agreement. If the Commission decides that these costs
are appropriate for recovery through the Fuel and Capacity clauses,
staff recommends that any payments made by FPC pursuant to the
Settlement Agreement accrue interest from the date they were made.
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ISSUE 4: I1f the Settlement Agreement is approved, what is the
appropriate method for recovering the Special Monthly Payments
associated with terminating the contract on December 31, 2009?

RECOMMENDATION: If the Settlement Agreement is approved, 72
percent of the special monthly payments should be recovered through
the Capacity Cost Recovery Clause and 28 percent should be
recovered through the Fuel and Purchased Power Cost Recovery
Clause. This split between the clauses reflects the fact that the
payments are justified based on anticipated capacity and energy
savings in the buy-out years. The recovery of payments made prior
to their inclusion for recovery through the adjustment clauses
should include interest from the date the payments were made.
[WHEELER]

t As a part of the Settlement Agreement, the term
of the Contract was reduced by three years and seven months. The
Contract thus will terminate on December 31, 2009, instead of July
31, 2013. In return for shortening the contract, FPC agreed to
make monthly payments to Lake beginning in November, 1996 and
ending in December, 2005. FPC is seeking to recover these payments
from its ratepayers exclusively through the Capacity Cost Recovery
Clause (CCRC). Sstaff believes that in the case of the Lake
payments, there are compelling reasons to recover a portion of
these payments through the Fuel and Purchased Power Cost Recovery
Clause (Fuel Clause).

The CCRC is a mechanism which is intended to recover capacity
charges paid by the utility for power purchased from other
utilities and from cogenerators, provided such costs are not
already recovered in base rates. The CCRC is intended to allocate
such costs to the rate classes in the same manner as demand-related
production plant costs are allocated in rate cases. In the case of
FPC’s last rate case, production plant costs were allocated to the
classes based on their estimated contributions to the 12 monthly
system peak hours. Such a method is based on the premise that
fixed production plant expenses are incurred to meet the system
peak demand. Thus, costs which are recovered through the CCRC are
allocated to the rate classes based on their estimated contribution
to peak demand, using the latest available load research data. By
contrast, expenses which are recovered through the Fuel Clause are
allocated on an energy, or per kilowatt hour basis.

The Contract buy-out is justified by FPC based on both energy
and capacity savings. Thus in effect the buy-out payments are
purchasing demand and energy savings during the buy-out years.
Staff believes that the buy-out payment ceoste should be allocated
to the rate classes in proportion to the estimated energy and
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demand savings they will provide in the buy-out years. This
allocation can be achieved by splitting the recovery of the buy-out
payments between the Fuel Clause and the CCRC.

The estimated energy and capacity savings during the buy-out
years 2010 through 2013 were arrived at by estimating what would
have been paid based on Lake's contract interpretation and
subtracting from that amount, the estimated cost of replacement
energy and capacity. The nominal energy and capacity savings
which result from this analysis are shown in the following table:

SAVINGS OF PPC/LAXKE SETTLEMENT AGREEMENT
($Millions Nominal)
YEAR CAPACITY ENERGY TOTAL
2010 $25.4 $10.1 $35.4
2011 §27.2 $10.7 $38.0
2012 $29.2 $11.2 $40.4
2013 $18.2 $6.9 $25.2
TOTAL $100.0 $38.9 $138.9

wumrn may not add due ED rmlngl

The above analysis reflects an adjustment to the replacement
capacity and energy analysis presented by FPC. FPC's analysis
included the fixed transportation component in the cost for
replacement capacity. Staff shifted the fixed gas transportation
component from capacity to energy. Firm natural gas transportation
tariff rates are a component of the delivered fuel costs which are
recovered through the Fuel Clause. These costs increase or
decrease depending on the quantity of natural gas actually burned,
and thus should be classified as an energy-related expense for
purposes of the replacement case.

Since the capacity savings of approximately $100.0 million
represent 72 percent of the total $138.9 million in savings, the
staff recommends that 72 percent of the Special Monthly Payment
costs be recovered through the CCRC. The remaining 28 percent
reflecting energy savings should be recovered through the Fuel
Clause.

At the February 19, 1997 Fuel Adjustment hearing, the
Commission voted to exclude for recovery for the April through
September 1997 projection period the fuel and capacity costs
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associated with the Settlement Agreement, because the costs at that
time had not been approved for recovery by the Commission. If the
Commission decides at the June 24, 1997 agenda conference that
these costs are appropriate for recovery through the Fuel and
Capacity clauses, staff recommends that any payments made by FPC
pursuant to the Settlement Agreement accrue interest from the Jdate

they were made.

ISSUE 5: Should this docket be closed?

: Yes. If no person whose substantial interests
are affected by the Commission’s proposed agency action files a
protest within twenty-one days of the issuance of this order, this
docket should be closed.

STAFF ANALYSIS: If no person whose substantial interests are
affected, files a request for a Section 120.57, Florida Statutes,
hearing within twenty-one days of the issuance of this order, no
further action will be required and this docket should be closed.
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In Re: Petition for
determination that
implementation of contractual
pricing mechanisms for energy
payments to qualifyi
facilities complies with Rule
25-17.0932, F.A.C., by Plorida
Power Corporation.
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The following Commissioners participated in the disposition of
this matter:

SUSAN F. CLARK, Chairwman
J. TERRY DEASON
JOE GARCIA
JULIA L. JCHNSOM
DIANE K. KIESLING

In 1951 and 1992, Florids Fower Corporation (FPC) entered into
eleven negotiated cogeneration contracts with various cogenerators.
Those contracts provide approximately 715 megawatts (MW) out of
approximately 1,045 Ws of rated capacity that FPC will have
on its system by the end of 1995. The negotiated centracts in
question are between FPC and the following cogenerstors: Semincle
Fertilizer, Lake Cogen Limited, Pasco Cogen Limited, Auburndale
Power Partners, Orlando Cogen Limited, Ridge Genersting Staticn,
Dade County, Polk Power Partners-Mulberry, Polk Power Partners-
Roystar, EcoPeat Avon Park, and CFR Biogen.

The contracts all contain the following provision, section

’ . 1 . ’:
Except as otherwise Ymidod in Bection 9.1.1
hereof, for each billing month beginning with
the Comtract In-Bervice Date, the QF will
receive electric am payments based on the
Pirm Energy Cost calculated on an hour-bpy-hour
basis as follows: (i) the product of the
average monthly invent c¢hergecut price of
fusl burned at the Avoi Unit Puel Refsrence
Plant, the Puel Multiplier, and the Avoided
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Unit Heat Rate, plus the Avoided Unit Variable
OkM, if applicable, for each houy that ths
Company would have had a unit with these
characteristice operating; and (ii) during all
other hours, the energy cost shall be equal to
tha As-Available Energy Cost.

This provision establishes tha wethod to determine when
cogenerators are entitled te receive firm enargy payments or as-
available energy paymsnts under the contract. The Commission
Teviewed the 11 negotiated contracts and found them to be cost-
effective for FPC's ratepayers under the criteria estak..shed in
Rules 25-17.082 and 25-17.0832(2), Plorida Administrative Code. :
The information tha Commission raceived at that time was based on
simplified assumptions to arrive at the sstimated energy payments.

Recently, FPC states, it reviewed tha operational status of
the avoided unit described in section 9.1.2 of ae contracts during
minimur ‘oad conditiona. FPC determined that the avoided unit

. would k :cheduled off during certain sinimum load hours of the
day. O 41: 18, 1994, FIC potifisd tha partias to the contracts
that it + 1d begin implementing section 9.1.2, effective August 1,
19%4. T _or to that time FPC had paid cogensrators firm energy
prices :. all hours.

Three days later, om July 21, 1994, FPPC filed a petition
sesking our declaratory statessnt that section $.1.2 of its
negotiated cogeneration contracts is consistent with Ruls 25-
17.0032(4) (b}, Florida AMministrative Code. Rules 25-17.0832(4) (a) °
and (b} provide:

(4) Avoided snergy payments.
{(a) Tor the purpose of this rule. avoided energy
be;au aunz:a:od -;uht 1!‘1:'- energy sold to a \:ﬁlity
a qualifying facilit rouant to 8 utility’'s
standard offer contract .Lﬁ' comme:.ce with the in-
sexvice date of the avoided unit specified in the
contract. Prior to the in-service date of the
avoided unit, the qualifying facility may sell as-
available enargy to the utility pursuant to Rule
25-17.0828(2) ().

! See Order No. 24099, issued Pebruary 12, 1991 in Docket No.
200917-80; Order No. 24734, issued iy 1, 1991 in Docket No.

. 910401-30; Order No. 24923, iseued t 19, 1991 in Docket No.
910549-50; and Order Mo. PSC-92-0139-POF-BO. iesued March 31, 1992
. in Docket No. 900383-KQ.
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(b) To the extent that the avoided unit would
have besn opersted, had that unit been
installed, avoided energy costs associated
with fira energy shall bs the energy cost of
this unit. 7To the extent thet the avoided
unit would not have been operated, firm energy
purchased from quluri facilities shall be
treated as as-avai ¢ energy for the
purposes of determining the megawatt block
oize in Rule 25-17.0028 (2)(a).

Several cogenerators petitioned for lesavae to intervene and
gquestioned whether the declaratory statemsnt was the appropriate
procedure to resolve the issus. In addition, in September 1994,
OCL, Pasco, Lake, Metro-Dade County, and Auburndale filed motions
to dismiss on the grounds that we do not have jurisdiction to
corisider FPC'e petition. Also, subsequent to the filing of FPC's
petition, Pesco Cogen and Lake Cogen initiated lawsuits in the
state courts for breach of contract and declaratory judgment.

On Rovember 1, 1994, FPC amended its petition and ar 1 the
Commission to datermine whather ita {splemantation of secti. +.1.2
is lewful under Section )66.031, Floride Statutes, and co: .stent
with Rule 25-17.0832(4) (b}, Florida Aministrative Code. FFC also

requested & formal evidentiary proceeding. Thereafter the
cog:n:uton filed asdditional motions to dismies the amended
petition.

Oon January 5, 1993, wa heard oral ar nt on the motions to
dismise filad in this docket and the sotions to dismiss filed in
two other dockets involving cogensration contracts. We have fully
considered the merits of the motions to dismiss, and we {find that
:.h:y should he granted. Our reasons for this decision are set out

ow.

ORCIAION
In 1978, Congress enacted the Public Utilicy Regulatory
Policies Act (PURPA), to develop ways to lessen t country’s
dependence on foreign oil and natural gas. PURPA encourages the

development of -alternative power esources in the form of

eneretion and emall r production fecilities. In developing
%». Congress u-ntit!d three major cbetecles that hindered the

devel t of a strong ocogeneration market. First, wmoncpoly
electrit utilities resisted purchasing power from othsr generation
. suppliers instead of building their own genersting units. Second,

wmonopoly electrie uuuu“ could refuse to sell needed backup
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power to cogénerators. Third, cogenerators and smsll power
producers could bes subject to extensive, expensive federal and
state regulation as slectric utilicies.

PURPA contains several :mtoim designed to overcoms these
obstacles. Section 210(a) directs the Federal Energy Regulatory
Commission (FERC) to promulgate rules to encourage the development
of alternative sources of power, includi rules that require
utilities to offer to buy power from and sell power to qualifying
cogensration and small power productiun facilities (QFs). Section
210(b)} directs FERC to sat rates for the purchase of power from QFs
that ere jJust and ressonable to the utility’s ratepayers and in the
public interest, not discriminatory againast QF's, and not in excess
of the incrementel cost to the utilicy of aslternative electric
energy. Section 210(e) directe FERC to sdopt rules exempting QFs
from most state and federal utility reguletion, and section 210(f)
directs state regulatory authoritias to implement FERC's rules.

. FERC's reguletions implementing PURPA yequire utilities to
purchass QF ronr at a price egual to the utility’s full avoided
cost, " the incremental coets to the electric utility of electric
energy or capacity or both which, but for the purchase from the
qualifying facility or Qqualifying facilities, such utility would
genarate itself or purchase {rom another source." 18 C.F.R. .
292.101(b) (6§). FERC's rules elsc contsin e provision that permits
utilities and QFs to negotiate different provisions of purchased
power agreswents, including price, es long as they are et or below
a utilities’ avoided cost. 10 C.F.R. ». 292.301.

In compliance with PURPA, Section 366.051, Florida Statutes,
provides that Florida’s electric wutilities wmust purchase
electricicy offered for sale by QOFs, "in accordance with applicable
law". The statute directs the Commission to establish guidelinss
relating to the purchase of power or energy from QFs, and it
permits the Commission to sat retes at which a lic utility must
purchase that power or ane « Tha statute s not explicitly
grant the Commission the authority to resoclve contract disputes
between utilities and QFs.

The Commission’'s lementaticn of Section 366.031 is codified

in Rules 25-17.000-285-17.091, Plorida Administrative Cods,

*Utilities Obligations with ard to Cogenerators and Ssall Power

Producers”. The rules generally reflect FERC’s guidelines in their

purpose and . ide two ways for a utility to purchase

Qr ene and capacity, ssans of a stendard offer contrsct, or

an indiwvidually negotiated power purchase contract. Sea Rules 25-

. 17.082(1) and 25-17.0032. The two types of contrects ars treated
very differantly in our rules. The rules require utilities to
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publish a standard offer contract in their tariffes which we mus:
approve and which must conform to extensive guidelines regarding,
for example, determination of avoided units, pricing, cost-
effectiveness for cost recovery, avoided energy payments,
interconnection, and insurance. Urilicties must purchass firm
snergy and capacity and as-available ene under standard offer
contracts i a QF » ths contract. A utility may not refuse to
accept a standard offer contract unless it petiticns the Commission
and provides justification for the refusal. Ses Rule 25-
17.0032(3) {(d), Florida Administrative Code.

In contrast, our rules are more limited in their treatment of
nagotiated contracts. Rule 285-17.002(2), Florida Administrative
Code, simply ancourages utilities and QFs to negotiate contracts,
and provides the criteria the Commission will consider when 1t
determines whether the contyact is prudent for cost recovery
purposes. Rule 25-17.08)4, °“Settlement of Disputes in Contract
Negotiations®", imposes an obligation to negotiate coganeraticon

. contracts in good faith, and provides that either party o
negotiations may lpgiy to the Commission for relief if the parties
cannot agres on t rates, terss and other conditions of the
contract. The rule makes no provieion for resclution of a dispute
once the contract has been executed and approved for cost recovery.

Ve use certain standard offer contract rules as guidelines in
determining the cost-effsctivensss of negotiated contracts for cost
Tecovery purposes, but we have not required any standard provisicns
to be included in negotiated contracts. In Docket No. 910603-EQ,
we specifically addresssd the issus of standard provisions for
nsgotiated contracts. JIa thet docket the cogenerators urged us to
prescribes certain standard isions in negotiated contracte and
prohibit other provisions, like regulat out clauses. In Order
No.25668, issued PFebruary ), 1992, w said:

We will not prescribe standard provisions in
negotiated contracts, becauss negotiated contracts
are just thet --pagotiated contracts. BStandardiszed
provisions are Bot necessary in negotiated
contyracte, and they can impair the negotiating
process.

Rule 23-17.0834, VFioride Adeinistrative
Code, provides a t.‘.‘; to QFe when & utilicty does
not negotiaste in aith, If a utility insists
on an unreasonable reguirement, QFs are fres to
= petition the Commission for relfef. . . .
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Standardized terms in negotiated contracts
could impair negotiating flexibility to the
detriment of the uttltﬁr and the QF. As Witness
Dolan stated, "[elven if guidelines and standards
at a given tiss did reflect the parties’
perceptions, Fudounu and standards cannct be
wodified sasily or quickly in responss tc changes
in conditions that bear on the risks and benefits
of the transaction®. Standard termr that suit the
needs of some parties will not suit the needs of
other QFs wishing to negotiate contracts. Even in
this docket, the QOFs do not agree as to which terms
should be standardized. . . . It is clear from the
differing opinions that noretiatcd contracts should
not contain standard provisions.

Order No. 25668, p. 7

. This rather lengthy discussion of the statutes and regulations

demonstrates that PURPA and FERC's regulations carve out & limited

' role for the states in the regulation of the relationship between

utilities and qualifying facilities. States and their utility

commissions are directed to encourage cogeneration, provide a wmeans

by which cogenerators can sell power to utilities under a state-

controlled contract if they asre unable to negotiate 8 power

purchase agresment, encourage the negotiation process, and review

and approve the terms of negotiated contracts for cost recovery

from the utilities’ ratepayers. That limited role does rnnt

encompass continuing control over the fruits of tha negotiation

process once it has besn successful and the contracts have been

approved. As Auburndsle’s attorney pointed out in oral argument,

PURPA and FERC's lations are not designed to open the door to

state rt‘yuhucn of what would othervise be a wholesale power
transaction.

While the Cosmission controls the provisions of standard offer
contracts, we do not exercise similar control over the provisions
of negotiated contracts. We have interpreted tha provisions of
standard offer contracts on several occasions.,’ but we have not

T it X BN
200877-K1,;
LR G

of Order Mo. 24729, fesued July 1, 1991,
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:n;u;pruod the provisions of negotiated contracts. Ses Docket No.
40430-8R1,

Order No. 14207, iesuad March 31, 1988, wvhere we refused to
construe & paragraph of the agreement that concernsd renegotiation
of contract terms. Thare we said that while we could interpret our
cogeneration rulss and decide that the new rules did not apply to
preexisting contrects, matters of comtractual interpretation were
pmperl{ left to the civil courts. Our Congary decision, while not
controlling here, doss lend support to the proposition that we have
limited our involvement in negotiated contracts to the contract
formation process and cost recovery review.

The weight of authority from other states that have addressed
similar issues supports this position. See, eg. Aftor Eoergy. Inc
¥. Idaho Power Co., 739 P.2d 400 (1d4. 1908); QAates Fabzics, Inc.
Y. PUC, 667 A.2d 1211 (ME. 1992); Barasch v, Pannsyivania Public

, 546 A.2d 1296, xaArgument danisd. 550 A.2d 257
. (1908) ; =

(March 4, 1992);

(3rd Cir. (N.J. 199%),;
. Case Fo. 92-CV-14112 (N.D.N.Y. 1953).

The facts vary in these cases, but the ral consensus appsars to
be that under federal and stete regulation of tha relsticnship
between utilities and cogensrestors, stete commissions shculé not
generally resolve contractual disputes over the interpretation of
negotiated power purchase agressents once they have Dbesn
established and approved for cost recovery.

In Afton, muEXA.. 1daho Power Company (l1daho Power) and Afton
Energy. Inc. (Afton) had negotisted a power purchese agressment that
included two 'g:ynnt options for the purchase of firm energy and
capacity. ions wers conditioned on ths Idaho BSupreme
Court‘’e determinat whether the Idahc commiesion had suthority to
corder ldaho Power to negotiste an agresment with Afton or dictats
terms and conditions of the t. Whem the Buprems Court made
its decision, Idaho Power petitioned the Commiseion to declare that

. Case 92-8-0032, N.Y. PUC LEX]IS 52
. 1995 WL 4897

Docket Mo. 900383-80; In rai Petitiopn of Timber Ensxgy Rescurces.
inc., for a declaratory StAtemant ragaxding upward sodification of

Order No. 21505, issued
In_xe: Petition for

July 319, 1989, Docket Wo. 0890453-8Q;
Order

No. 23110, sssued Juns 25, 1990, Docket No. 9200277-kKQ.
48 '
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the lesser payment option would be in effect. The Commission
dismissed the petition, holding that the petition was a request for
an interpretation of the contract and that the district court was
the gropor forum to interpret contracts. The Idaho Suprems Court
upheld the Commission’s decision.

In Exis Associates. SupIa.. the Mew York Public Service
Commission was ashed Dby the cogenerator to declare that its
negotiated purchased T agresment was still in effect even
though the u:uu! d cancelled tha contract because the
cogensrator had failed to post a deposit on time. The Commissiorn
stated, at page 127:

Erie's peotition will not Dbe granted.
Jurisdiction under the Public Utility Regulatory
Policies Act of 1978 (PURPA) is generally limited
to supervision of tha contract formation process.
Once a binding contract is finaliszed, however, that
. jurisdiction is usually at an end.

We will not generally arbitrate disputes
between utilities end developers over the meaning
of contract terms, because such gquestions do not
involve our suthority, under PURPA and PSLe66-c, to
order utilities to enter into contracts. Requests
to arbitrate disputes asre esimply beyond our
jurisdiction, in mcet cases.

. « « Brie has not justified a departure from the
policy of decl to decide breach of contract
questions, or identified & source for ths authoritcy
to sxercise juriediction over such issues.

FPC has asked us to determine if its implementation of the
pricing provision is lawful and consistent with Commissicn Rule 25-
17.0832(4), Ploride Mainistrative Code. We balieve that FPC's
request is really & request to interpret tha meaning of the
contract texm. FPC is not asking us to interpret ths rule. It is
asking us to decids that its interpretation of the contract’'s
pricing provision is correct. We bDalisve thet sndeavor would be
inconsistent with the intent of PURPA te limit our involvement in
negotiated contracts once thay have besan established. Purthermore,
we agree with the cogenerators that tha pricing methodology
outlined in Rule 253-17.0832(4), Florida Administrative Code, is

t intended to apply to standard offer contracts, not nesgotiated
contracta. We have clsarly said thet we would not require any
. standard provisions, pricing or otherwiss, for negotiated
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contracts. Therefore, whether FFC's iwplementation of the pricing

provision is consistent with the I'I.IIITI really irrelevant to the

parties’ dispute over the meaning of the negotiated provision. 1In

this case, we will defer to the courts to resolve that disputs, We

note however, that courts have the discretion to refer matters to

us for consideration to maintain uniformity and to bring the

Commission’s specialized expertise to bear upon the issues at hand.

We disagree with FPC’s proposition that vhen the Commission

issuez an order approving negotiated cogeneration contracts for

cost recovery, the contracts themsslves become an order of the

Commission that we have eentsnutng.juﬂuietten to interpret. 1t

is true that tha Buprems Court # determined tha: territorial

agreements merge into Commission orders approving them, but

territorial agreements are not valid commercial purchased power

contracts. They are otherwise unlawful, anticompetitive agresmencs

that have no validity under the law until we approve tham.

Furthermore, territoria :gro-au involve the provision of retail

electric service over ich wa have exclusive and presmprive

. sutherity. As explained above, we do not anjoy such authority over
QFs or their negotiated power purchase contracts.

Under certain circusstances wa will exercise continuing
regulatory supervision over power purchases wmade pursuant teo
negotiated contracts. We have made it clear that we will not
revisit cur cost recovery determinations absent a showing of fraud,
misrepresentation or mistake;? but if it is determined that any of
those facts existed when wa approved a contract f£or cost recovery,
we will review our initial decision. That r has been clearly
recognized by the parties t the *regulatory out® provisions
of those contracts. We do not think, however, that the regulatory
out provisions of negotiated contracte somshow confer continuing
responsibility or authority to resoclve contract interpretation
disputes. Our authority derives from the statutes. Dniced

. 496 B0.24 116 (Fla.
1986). It cannot be conferred or inferred from the provisions of
a contract.

For these reasscns we find that the motions to dismiss should
be granted. FPC’s patitiom fails to set forth any claim that the
Commission should resclve. We defer to ths courts to anawer the
question of contract tnt.:?ronuen raised in this casa. Thus,
FPC‘e petition is dismis .

’ Seé¢ Docket Wo. 910603-E0. In Ra: Isplamentation of Rules 25-
, Order No.
1992.

50
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It ie tharefore

ORDERED by the Florida Public Service Commission that the
Motions to Diemiss filed by lake Cogen Limited, Pasco Coger
Limited, Auburndale Power Partners, Orlando Cogen Limited, and
Metro Dade Cmmtr/llontomy ara granted. Florida Powar
Corporation’s Petition is dismissed. It 4is further

ORDERED that this docket is hereby closed.

By ORDER of the Plorida Public Service Commiesion, this 15th
day of February. 188%.

. {a/ Rlancs §. BavC

. BLANCA 8. BAYS, Director
Division of Records and Reporting

Thie is a faceimile copy. A signed

of the order may be cbtained by
calling 1-904-488-8371.

(SEAL)
nea
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MOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.59{(4), Plorida #Statutes, to notify rties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.88, Plorida Statutes, as
wall as tha procedures and time limits that apply. This notice
should not be construed to mean 8ll requests for an administrative
hu:-i.-.g or judicial review will be granted or result in the relief
scught .

Any party adversely affected by the Commission’s final action
in this matter may regquest: 1) reconsideration of the decision by
filing s motion for reconsideration with ths Director, Division of
Records and Reporting within fifteen (15) days of the issuance of
this order in the form prescribed by Rule 235-22.060, Florida
Administrative Code; or 2) judicial review by tha Florida Supreme
Court in the case of an slectric, gas or telephone utility or the
First District Court of lgral in the case Of & water or sewer

. utility by filing a notice appeal with the Director, Division of
Records and Reporting and filing a copy of the notice of appeal and
the filing fee with the appropriate court. This filing must be
completed within thirty (30) days after the issuance of this order,
pursuant to Rule 9.110, Florida Rules of Civil Procedure. The
notice of appeal sust be in the form specified in Rule 9.%00 (a),
Florida Rules of Appallate Procedure.
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IN THE cm Qtﬂi'b" FIFTH JUDICIAL CIRCUIT
rw , FLORIDA
NCP LAXE POWER, INCORPORATED,
8 Delaware corporation, CASE NO. $4-2154-CA-01
as General Partner of LAKE
COQGENLTD., s Florida DIVISIONNO. 8 .
limited partsership, e DR
ot tente TR r” -
. | . — -
FLORIDA POWER CORPORATION,
Defendant.
/
o ORDER GRANTING PARTIAL SUMMARY JUDGMENT

FOR THE PLAINTIFF AND AGAINST THE DEFENDANT

This cause came on ® bs howrd en Phintiff, NCP LAKE POWER
mcomummmw-mwamcoomLm.
a Florida limited parmnenship ("LAKE COOEN™), Motion for Partial Summary Judgment and
Defendant, FLORIDA POWER CORPORATION's ('TPC™), Motioa for Pastia) Summary
Judgment and the Court having heard argument from counsal for both parties bersto and
otherwise belng fully sdvised in these premises, e Court fiads s follows:

A The pleadings, depositions, answers 19 intorregatorios, admissions, and the
sfBdavia fed (a mppont of e Plaladils Metlea for Partia) Bummary Ndgmoent show
Shars are 00 gonuine lssuse of moterial ot soncorning e interprevotion of Seetien 9.1.2 of

¢+ 0 Negotiated Convrast e the Pusehase of Pirm Caponity aad Energy From s Qualifying
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" Facility Between Lake Cogen Limited nd Florida Power Corporation (e “Lake Cogen-FPC

Agreement”™) which is sttached to the Plaintiff's Amended Complaint filed berein.
B.  Secticn 9.1.2 of the Agreement betwoes the parties, read in conjunction with

e entire Agreement is unambiguous as it relstes 10 the type of unit used % mode! the

????? caargy payments 1o the Plaistiff. |

C.  Section 9.1.2 of the Agreoment, together with the other pertinent sections of
e Agreement, requires the Defandant FPC 10 maks electric snargy payments to the Plaintiff
&E-.wﬂ.ﬂ.!!.f!i.l-l—..gg_a-ziﬁngcar
having the characteristics required by law 1o be installed 0n such & umit a3 wall as all other
characteristics associsted with such & wait, 08 selocted by the Plaintiff in Section 8.2.1 of the
Agreement snd described in Appendix “C”, Schodules 3 and 4 of the Agreemant.

D.  The Court bas also considered the Defendant's Motion for Partial Summary
Jodgroent and finds that e terms of the Agreemant ot issus are waambiguous and do pot
Tequire the Court 10 Jook outside ias four corners for its interpretation of Section 9.1.2 of the
Agreement. However, the Court disagraes with the Defoadant’s conchusions regarding the

intespretation of the Agreemant at isous before the Cowrt.
IT IS THEREFORE, ORDERED AND ADJUDGED that:

Coal Unit contemplated by the Lake Cogen-FPC Agresment would have besn operating and




o«

. DOCKET NO. 961477-EQ

DATE: SEPTEMBER 15, 1947 . Jichment 2

[ ket No., 261477-EQ
. * } 30 3 of 3
{ ot the as-available energy cost rate during those times when said avoided unit would not bave
been opersting.
2.  The Defendant's Motion for Partial Summary Judgroent is denied to the extent
Bt it is inconsistent with this Order. -

DONE AND ORDERED ia Chambers ot Tavares, MOCM.MGINSQ?.B_

T Doyt

DON F. BRIGGS
CIRCUTT JUDGE
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