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lllldodcdcd Tea YQI SlU Plu: 
Jlai'OI* to (Jiqulria rc Mtrdwlt Planu 

Pleue Mel attadied ~be IUJICI'*' ol' Elllal Caplul ~ Trade RctoutccS Corp. iECli 10 )'OUt 

~ t3• Mcmonuldum rcpt'dift8 lhc nqulremcal for oenificatian of 'metdwll pl&nlll' Ullder ~be 
FlOrida Bcc:ulc Power Plant Sitina Act. 

r 
£C1' Is a ... ·bolly-'IICd suhsldlaty o( EGroa Corp. ("Ettrool") and CCIOCkKU vittually all of 

Earoa's ~bled wod61ridc ¥llioal. ECr1 oarc t.1•incnes include all I)'JIC:I ol'trans"'"'ions 
illwi..U. llalllral ... doctrlcity, tnlde oil Uld -m ... liquids. These activities lnd.xle acqulrina 
and .. ins c::nctBY RW.ed uscu, u v.'CII u JK0Yic1in1 llnllnce and risk management producu to our 
c:us1.0mm. £C1' is lhc lcadifla ~nclm! nwl<.eta of llAIUral p.l And, lhroup illl wbolly-ownccl 
subsidiary £aroa POI'oer Ml~ lac., illhc lcldiaa illdependenl matke1cr or wbolcsale cledricity in 
the IJaill:d Suus. 

Wo apprcciuc lhcOflllOib.Uiily tocxprca our1houpu Jeptdift8 your Auaust 136 1nquirica and 
wouJd ~ lhc oppocnanily 10 ~ dJKuN OW COIIUIICIU. 

•F:Ji).~,~ 
Rldwd A. Blandl'ord. 
Oillld« 

N•tural gas. Elt<triclty. Endless possibilities. 
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I.Aiali11 J. Pau1b, E1qulro 
Staf!' CollDII!I 
Dlvlaioo of I.Aiaal S.rvlcel 
Florida Public SIJ"vlol CommiaaloD 

~ptember 9, 1997 

MEMORANDUM 

SUBJECT: Undocbt.d-r.n YarS1ta Plan: 
R.elpona 10 Aupa Ja->lnquiriol ro Mercb&Dl Planta 

Punuont to the A1.111Ut 18<~> Memorandum iaauod by I.Aiallo J. Paugh. Sl.4lf 
Coun10l, Dlvltion ofl..ejral Servlcoe, of the Florida PubllcServlco Cornmlulon ("PSC"), 
tho PSC SlaJT roqueated commtmll from varioue parll!ll rosardlns the requlromcn~ 
Cor cort.illution of merchant power pl&n ta under tho Florida Eleetnc Power Plant 
SaUna Act (the • Act"). Buod on Informal dllcullloot .Oth SlaJT or lha PSC. Enron 
Capital 1: Trade RftoUIUII Corp. {"EC'J"') requeated that itallo be able to retpQnd 10 
the Aucuat 13!1' MemorandWII In &D effort to provtde Staf!' with further lna!aht iniO 
the lepl &Dd policy mDifil;al.ioN III!TVImdiDII.bt devtlopmtllt of power pi&DIII for 
both merchant &Dd alf .. rvlol pnerator ac:tlvitiea. EC'I' Ia C'UlTently claKuaaula lhe 
development ol merchant and alf .. t wace pnentad power with certain cua10mer1 In 
F1onda and hu an lntoroat in promotlnc fllltMr competatM»> 111 the developmen.t or 
the eled.rie power market wblle upboldina allndarcb for the protect.lon of health . 
..Cety and the envaronmont. 

The Cbaract4rbatlon or a Merchant Plant 

Merchant power planta or alf·•rvlce pnarated power planta (ro(errocl 10 
aroin collectlYOly u "merchant planll" becauee of thelt elmUarity with reatrd to the 
laauea ~d Mr-eln) .,.., by dellnltkm, power planta that are built with privata 
(undlna and do DOl imp(* on public ratepayer~ the COlli or rlalul aaaodatad with 
developiiWit, COilltnactlon, 1\andana. operation or decommtaalonlnl ol 1\ldl planll. 
'l'1leae planta .,. bwlt with the ezpectation that. once the plant w opet'lltaonal. the 
power will be IOid lniO the marbt at mubt prbt or CONW!Ied by the cual.oiMT 10 
eatlafy all or a portion ol Ill own power r.qulNm«nll. From ECT't pettpeedve and 
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fo:rJIW'JlOIIU o( lheao common~ there am etleut lhroe dirrerenttype" or merchant 
plant.e: 

• Power plent.e built •on lpod' wilh or wilhout committed supply contract.e, 
llJ)d with lhe anUcipatlon or power being 1.10ld inlO lho market at market 
pricu. 

• Power planta blllh andlor finanood on a "L11111•key" bul• for an indUJtrial 
or comm~rcieleuatomer. '!'Mil! include "anlide lhe ronco• powor plant.e by 
which all ot lhe power pnen.t.ed Ia COJll\lmed by the customer or, I( 
permlLU!d by law, where any IW'Piu1 eneraY nol cooaumed by the c:uatomer 
Ia eold by such cUilOmar inlO the mGJ'ket. 

• Power plant.e jlullt o:n a joint venture or olher partlclpat.ion hula by which 
a portion of the capac:ily Ia owned by or committed lO lhe indUJtrial or 
commefl;ial eUJtomer and with lhe remainlna plant capacity beinc ow.ned 
o:r committed to the developer on a merchant bul.a and aold inlO l.be 
market al market pricu. 

Under each or lha above·re!lll'l!nced tconarloe and ab•nt a specllk contract 
between a utility and D merch11nt plant or any obligat.lona impoaed on 1uch uLility by 
the Publie Utility ReculalOry Polidea Act or 1978 ("PURPA•)l, no utility would be 
obligated to purchue po:Wer {either capadty or OD8l'IY) from a merchant plant. A 
utllily would, boweV11r, as wil.b any other potential purchuer, have the option lO 
c:ontroct with a merchant plant lO purch11110 available powar i( it could do ao UDder 
eoonomic juatillcatioll and In compliance with applicable reculationa. Any uvinga 
poerated rtom IUCh a purcha.ae would IDow lO the purchuing ut.Jlily'a ratepayora 
w.4tbout any ettendant riW reau!Unc from ownerabip o:r operation or the plant 
(i.f., no caplW or varlobla carryinJ c:oeta, even tbouab lhe utility c:ontract.e lO 
purchaae power Crom lhe-morchanl plant). If no u.vinga could be ell'ac~d by a utiUty 
wn!rtcUns w pl!l'd!ue avlllll!lt powe.r from 1 morchenL plont, lhen \he utiULy'a 
ratepeyera would not aufrer any lou alnoa they would have no obligation lO purchaao 
any output Crom lho plant or lO pay for the plant'a conatructlon or operation. Stated 
diJTorently, the riak of lou inherent in tbe cona1rUctlon or a utiUty-owned plant would 
DOL be prell!nl with tba option provided by a merchant plan t wbothor or not the 
utility c:on11aeted • lth tueh plant liar lhe purchue of~ar. 

I Under PUllPA. e ulility may be obUpted to purch&M power !rom a COJeneraUon or 
othu .u,lble power plant !ldllty at th~ utillty'e lonc·run a•oldod coat. "il'hia 
M0111orandum doea ~ attempt to analyq the obllptlant a( utllitlw vii·A·vla tllf\ble 
power plan~ faeilii.IM under PIJl!PA. · 
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In Namu Po,.er Corporation y. Oe&I!!D. 64 1 So.2dn 390 (Fla. 1994), the 
Florida Supreme Court alllrmed a PSC Order dlamisatng Naaaeu Power's petition for 
a need det.ennlnaUoil punuant to Sec:tlon 408.619. FJ:orida St.atut.ea. The Court 
found that the PSC'a CODIIt:ruetiou or the term •applic:ant" in Section 403.619 wu DOl 
clearly erroneoua, and, therebe, the Court refu.ed to owerlu.rn tho PSC Order. The 
Court approved the del$rmlnetlon by tbe PSC that Naueu wu not an •applicant• 
under the Act becaUIB It 'lfU a IIOII·Utillty pnarator. A DOn·uUUty generator i& a 
generator thet it not a utility and doet 1lOl have a power ulu conll'act with a utiUty 
at tbe time or the appllcaUon. 

An erroneoua underat.andina or tho Nott~~au Pow(!r deciahln could lead to the 
CIOnciUJion that a IIOII·Utillty 16118Titor whoae pi'OJIO*!d plant ran. within the 
de:Gnitlon of •eJoctrical po~Wor plant" cont.alned in the A.et but Chat does not have a 
power aale11 contract with a utility wUI never bo able to obtain a need dot.ermlnaLion 

·Ctom the PSC. Carried to Ita extreme. thla limclue!on would mea.n that one who 
duirea to bw1d a power plant Calllna within the Act. an dl who in Leoda to conaume all 
the power for Its own need.t or Cor merchant pUI'p080J would be unable to obtain a 
need &lterminotlon Ctom the PSC becouae they would not be oon•ldored an 
"applicant" undor the Act. Ecr bolievex that tuch an inLerpret.alion would be 
extrome and l.noorrect ancl that tho PSC ahould conclude that the same reaaoning 
need not to elllend"to merchant plants. It ia oleo ironic llhal thoro Ia rto requirement 
for a need determination when a utility purchuu power from an exiatlng merchant 
plant. but that a ilevclos:ler or a merchant plant arauably can never meet the 
delinltlon of an •applicant" under tho Act without a power conLracL with a utility at 
the time or its application. 

In the PSC Order appealed in the Nayau pqwt:r caaa, the PSC made it very 
clear that its Order ,.,.. limited to the Cacts preaent In that CAICI and expreaely 
re80rvnd it.s judament in other dn:umatancea: 

Jn aranUna dlamiaaal here we .,. only construinc who may be 
an epplicanL for a need detennlnatlon under Section 403.1119, 
Florida StatuiQ. We de not Intend in any way to roJlrict tho 
Deparbllellt or Environmental ReauJationa or Sillna Board ln 
their ~ or jwiadlc:Uon uodar the Power Plant Siting Act. 
or In their blterpretatlon of the Acl. It Ia al110 our lpJ.!mt thpL 
!.b!a Onltr be nlll!!!fly oonal.rupd and limited to P'W"diDII 
wbtretp J)QQ·Vb11tv ftMrflm W!s deteanjnctiont of !l!!Od 
beeo4 on a 11\UitU O!!td. We pxolicitly m!p!lm for the fyttu•p 
the guvtign p(wbet.ber o Hl(.ervjct gonorotor Cwblcb bgs hie 
Q!fD nl!jld !I,Q fl!!rvol may be an aaollcent Cor a netd 
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c!ottnnlnatiog wltl!out a ullljLY QQ=tppl!qnt. To dale \bit 
dn:mnatop h11 DOL bffn Qr;ut'D!sd 19 us and we do ooL 
btl!eve tM quwlon aboy!d bt! dcdded In lbe obelrocl. Order 
No. PSC-92·1210-FOF·EQ. ~r 26, 1992, pp. 4·6. 
~mpbull added) 

Tbe PSC reiterated Lbil view when ll denied Naaaou't MoUon (or 
RecoM!doraUoo of Order No. PSC-9i·I210-FOF'·EQ; 

It II our iallllt lbat Order No. PSC.92-1210·FOF-EQ be 
narrowly conac.ru.d and llmi!sd 19 proceedinp wbemln non• 
utility pneral9ra Mtk dellrminallont al need bued on • 
uc.ihty .. need. Order PSC-93-0388-FOF'·EQ. Mardi 4. 1993. 
pp. 1·2. 

S1mUar 19 planta propoted by a "telf·aervb c;meral9r." mt.rdlant planta 
pCNent a cWI't.ntntlll!t of quettiont and tbould not be evaluated under lbe Act In lbe 
1111141 manner u p10p011d planlllbat rely on a uu1ity't neod. 

AJ tht PSC ~ Ill llie ordor'i leedln1 to the N .... u dec:Jalon, the 
reaJoning behind lbe ordera Ia 091 app!icablo 19 merchant plan La. Merchant planta. 
by defm!llon, can never tbow lbe need of a utility or that or the ulllity't cutl9mort 
until 11 aped.Jlc utlULy decide• to purcbaae power rrom t.bt merchant plant. The fact 
lbatal may be impoeaible 19 demonttrote need In the realric:llve manner deacribed in 
lbe orde,., however, dou 1101. moan lbatlbe need doot not exbt. A mcrchtnt plant 
dovetop.r may be able 19 doiiiOIUitrate lbtt Ita pllllt will meat the four facl9rt lbe 
PSC mu.tt taktlnto IICCOWlt In dttermlnln1-a purtUaat 19 SedJon 403.1519, F'lorida 
Sletuta: (i) the need for alecufc: J)ltt.om relltbWty and ln!Ciflty; (II) the need ror 
adequate electricity at • -.hie ooat; (ill) whether the propoeod plant Ia lbo mot\ 
0011-e1Jtctive alt.emaUve; 8Dd (lv) C0111idoration ollbe CIDIIIIel'Yallon meuwu taken 
by or reuonably available lo the tppllcant or Ita mem~ wbidl ml&bl mlt111te lbt 
-a for the propowd power plant. In pracUce, the PSC abould only bave 19 
determine need for electrie l)'ttem reliability and lnlqrity on a atatewade baJ!t, t!noe 
the ruture decleloo by • ullllity to purcbue power &om the mordlenL plant. ooce lbt 
pl111t II pperatlonal, wllleorvo 111 lbe bett prool that the plant moota the other three 
lldora. A prudonl dec:i.tlon by 1 utility to purebaac power rrom a morebant plant 
-••arily 111411.111 lbat lba electricity ia adoquall and at reaJOnable eott. that tho 
plaot " produdqlbe motl OOIWtred.lvt power It lbe time, and that all CCIDitrYilioD 
llleuurtl av.Oable 19 miUple -a hevt been ellhtu.t'-d by the purcbaaln1 uUUty. 
ll tM. lacc.ora are DOl ..,_111, a prudent uUlaty would DOt buy power from a 
metchant planL 
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Unelor the broad authority aranted the PSC to inLerprel Florida SJ.atutlla 
whlth aranl lu juriadlc;t.lon, the PSC can and ahould dlltarmino that merchant plnnt.t 
will be evaluated dllferently than power plant.t p1'0JIC*ld by utiliUea 1.0 be included in 
ratabuo. Tbe PSC can n!ath thlt determlnation either by finding that thue type.a of 
power plant.t are ontltled to apply Cor a need dewmlnatlon under tho Act or by ualng 
the authority arantad In SecdoD 403.619 11.o lnltlaLe a need dllLerminatlon on it.t own 
motion. 

AILemal.ively, and bued oa anaJocy with lt.t Nagau Powu Ordar. ECT 
believes that the PSC baa an exbtinc and, adequate bult to conclude that dllvelope111 
or merchant plant:a need not be "applieanla" under tho Ad. It dooa not follow from 
thl.a, however. that Florida law prohibita the conatnlc\lon and operation or •ucll 
plant.t. lnaLead. where a power plant will not OPUaLe as a public ub1ity, the 
cleveloj)Or ehould be allowed an eleetlon not 1.0 wbmll an application or otheTWiae 
ile(:ome an •applicant• under the Ac:L In r.hiJ event, the PSC would not be called upon 
to make a need dlltermlnaUon or the kind requited where 11 utility desired to expand 
pneratlng capacity. 'l1hla interpretation i.a entirely conantent with the PSC Ordllr In 
tho Nopau Power-· 

Anolher lnterpretaUoo lead!Dc to t:he aame concluaion It that merchant plant.t 
do not fall within tho M at all. 'l'bo Act wu dralled prior 1.0 the exl.ateoce or 
practical alta.mativu to utility pnaratad power, which was laraely a function of the 
mooopoliadc regulatory compact whereby utllitlu were allocated apecillc franchlae 
aervlce LerriLorica In return for reeulated ratu or return. Tbe Act could not lulvo 
ro-roclo,sed, nor should It be lntarpreLed to Corodote, possibilltlea thn did not exist et 
the lime it waa-enaetlld and to do 10 would fru.attate long·alanding rule~ of tlatutory 
conatrw:tlon. ll b entiiQiy within tho Inherent authon ly of the PSC to accommodate 
new aogmant:a of the market that were unl'ore.an at the tlme the Act wa. eniiCU!d 
and that do not rtu~tro~ tho oripnel Intent or the Act. Suclleccommodation ahould 
lncludll declininB to exl6nd regulaUon to new ~egmlltlt.t or the market where 1\lcb 

application would 1111\ further tho orl&inal lnl.ii.Dt or tht ltgialation and whore the 
ahaenco of pervuivo electric utllity 1'911\ll&Uon would be conal.tont with tho public 
heelth, aafety and welraro. Undo.r lhla Interpretation, develope111 or merchant plant.t 
would remain oblipted to meet all permlttillg and lleenaing requlrement:a required by 
Flonda Ja,.,1 including tbote relating to health, aal'ety and the environment, 'but 
would have to do 10 without tho betl41it of' lbe oontolldated proeeedlnp ellowed under 
1he Act. 1'b1l II proc!aoly the et.ee pn!aented with march ant planta. 

The Act waallrllt eowed In 1978 to expedite the permitting pi'OCIIU at a dme 
wben P1orlda and tho entire nation were looking for lowe., COlt alternatlvoa to plant.t 
powered bY. foroicn on. At the ume, no ona could have concelved tbe cll111gu that 
went to take plate In tho 1980'• and Ul90'a 1.0 the economic reculation of the eloetric 
induat:ry. No one C!8D deny thal thll nation u a whole hu recocnlud lhe benefita or 
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deregulating prevloUJly highly regulaLed markoU. The Cra.m11111 of the Act could not 
have ancj djd not anticipate the arrival of oogeneratoTB, largo indUJtrlal llelf. 
cenel'8tora and, finally, 8Q.mpt whol~~~&le generators. Bec:8uae of thla failure to 
uticlpale. Itt. not far reaching to conclude that the Act doea not apply to marchant 
pliant& 

Under the lalalt lnlerpr$1atlon of' the Aet by the PSC, the PSC has alre.ady 
dnwo a Une whJcb 18 once !'$moved from a Uteral1nterprotaUon of the Act. The PSC 
hat cboaeo lo draw the Uno when a propoeed plant baa a contract 1o aoU power 1o a 
urlllty at the time the propoeed plant applies for a ooed determlnaLioo. The literal 
dofinJLion of an "eklclric utility" io the Act doea not provide the authority for such Uno 
drawing. Followlnc the aame lorie applied by the PSC. one can eJso eatUy coocl ude 
that the Act. reterdl811 of ita epoc!Odty, wu not intended to apply 1o non-utility 
pne-rolors, alnco they can never be conaidored "applicante" under the Act. lt would 
be an abaurd reault lo interpret t.bo Act in a mannal' that preelude.t t.be coottruclion 
or onvironmeotally we plantaIn Florida when tho Cramera of the Act could not have 
Intended to do .,, elnca they could not and djd not anticipate the potential exl.tance 
ortheao plant& 

FERC Polley 

There can be no ljUeltlon thot the policy of t.he Federal Energy Ragulatory 
Coromi&s)on rFERC") and the national policy ror o competitive wholesale market will 
be CrUJtrated It t.hc Act b interpreted In a way that reatrlcta tho on try of merchant 
pEanta into l.ho Florida marlteL If the Act b not Interpreted to allow for merchant 
plaota, then entry Ia no~ jua~ rulrlcted. b111t imJIOSIIblo. 

In 1992, the UoJted Stales Coogreas peaaod the Enargy Policy Ac~ of 1992. 
Thil act repruenla a major etep in pUT8uing the federal policy 1o deregulate t.he 
national 111holeeale power maritaL BecaUIII of Florida'• aeograpbic characteriatice 
(i.~ .• ita peninaular locelloll) and beceUJe or the llmltod lra:oamialon Una capaclt)' lo 
Import poweT, Florida ratepaye1'8 will be unable to benefit Crom tl1e Federal policy if 
m.orcbaot plaola ara not allo111ed In the atar.e. 

For t.b- reeaon~; ECT believea tha~ the PSC ahould anewer tho que.at.ioot 
Jl018d in ita Aucuat JSU. Me~ra:odum Eo 1 "IY t.bat favors compeULion lhrouab. 
amona other thinp. permitting con.at:rue.tion or merebant plants. It Ia ..,ftbln tho 
Inroad di.c:retlon of the PSC lo lllterprel ita Ill tutory authority In a 111ay that it fully 
ooamtent wlt.h the publlc pollcy faYDrlna compeULI9n. 
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Leslie J Paugh. Staff Counsel 
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September 9. 1997 

Re· Undcx;keted ·Ten Yw She Pl111 
August 13, 1997 Questlonaire 

Dear Ms Paugh; 
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Through a memorandum dated Augu.st 13, 1997, you asked us to reply to the follow.ing 
three .que~~ ions The sp«lfic responses follow each question. In general, pleasc be advised ~hat 
the answers submined are provided u a maner of counesy and are not intended as a binding 
opinion of eounsel This letter may not be relied upon by you or the Commission for 111)' 

subsequent purpose or rtlied upon by or furnished to others without our prior wrinen consmt 
Of necessity, our answers have been developed without the benefit of 111)' specific or real facu 
&rid circumstances As a result, we have 110t unclenann 111 exhau.stive review of the applicable 
law The IIISWCfJ PfOvided below may be different given • particulas K1 or &as and 
circumsiGlCCS co consider &rid following 111 exhauJtivt: review of the apptielble law 

I. DocJ the "need" portion of the florida Electric: Power Plant Siting Act allow merclwu 
pl111ts to be cenified? (A mereh&nt plarn iJ a IIOIH1tility power pl111t corutruaed without 
a utility applicant and there is 110 obligation by c:ustomers of 111y utility to pay rates b.ascd 
in pan on tht cosu or prices of that plan!:.) 

Reply: Yes, it appears that there is nothing in the Florida Electric Power Plant Siting Act 
("PPSA", ''tht Aet", or ''the Statutei that would prohibit cenifleation ofl plant thac 
othe~se meetl the requlrerncnts of the Ac:t merely on the basis lhatlt Ia a "merthllll'' 
plll11. 



~ .. 
I 

Leslie J Paugh, Staff Counsel 
Re Unclockettd ·Ten VeM Site Plan 

August ll, 1997 Questionaire 
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2. Can a merchant plant be buill without certilic.ul011 pul'SIW11 to the Power Plant Siting Act? 

Rejjly TI!Bt dQtJ IIOIIJI9W to be 1 diSI~ion ill tht ll&tute u to any requirement that a power 
plam which otherwitc meets the uquirements of the Act not be built witltout certification 
metely on the basis that it is a "merdwwl~ plant 

J.. lfthe answer to both oftbe above is "no•, does the Florida Electric Power Plant Siting 
Act frustrate the FERC policy for a competitive wholesale rnuket by resuicting entry? 

Reply- No h does not appear t.hat the FERC's policy is intended to contravene or supersede the 
interest• of indiviclu&J sta.les sud! as those expressed in th~ legillat.ive intent purdon of the 
Act See §403.502., Aa Stat (199S). 

JAS/bl 
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Your AIIJUSI ll. 1997 Memorllldum. asked lhc foUowin1 tine q~lellioas CODCmlln& mctdwu pi&IIU: 

I. Doelthc "Deed' ponlon of lbe Florida Ela:tric Power Plam Silina Act allow merclwn pi&IIU 10 be 
mtillcd? (A mcreblllt plalli is a 11011-utillty power pl&nl <:OIUUUCicd wilbout a utility applicant IJld 
dlcte is ao obllption by c:ustomm or aey utility to pay I"'ICI. based in pa.n oo lhc cosu or prlccs or 
that plant.) 

2. c.tn a mcn:bant plant be built wiiiiOUr cettlllcatlon punuantro lhe Power Plw Sltlna Act? 

3. I rille answer 10 bolh oflhc above Is ·no·. docs the Florlcll Electric: Power Plw Sitina Act frustrate 
the FERC policy for a COIIJI)ttitive wholesale market by rulriain& muy? 

Questions one IJld two ask for 1 leplintapmatioo of Floricll' s Power Plllll Sitlo& Aa. Sanlnole JWr docs 
1101 believe we JhouJd otrer a lep1 inlerpm•loo However. 11:e believe It is iD the best business lntcteJt of 
cbc JUte of Florida for all power plant applk:aticn 10 be ll'ellcd In a rimilar maMC!', We bclleve tbc oriaiD&J 
1111c:nt of the Power Plant ShiD& Aa "''U 10 IUamllDc the procca, ooc to complicate It, IJld to pi'O(ea the 
1a1ctau of all Florida reslc!!""rc and insure our .we's ~are used ooly fnr f~ which n/liblttome 
level or bask: need. Mcttllanl pllms sboukl be roquircd 10 apply ror ccnificl1loo UDder the Aa dlber with 
or wil.hcM a utility coeppllcam. lf ~ IPP could IJcalae a illctCiwll plalli outside of the Power Plam SltlJII 
Ad proceu (I.e. , obllln c:DYirorlmr:zla and OCher pa mlts wicbout the FPSC Deed portloo), the IPP would have 
1 c.ocqpetltlvc advantaae over tile utilldes wblc:b IJil.Y already have a port1oo of their loadJ 11 ruk. Tbc Act 
sbould be modlflcclto IDcludc Need O:nllleldoa fOr!!! aenemlon radlltles reprdless of the illdusuy seaor 
otialnalllla the proJect, tbcrcby c:osurina a level playiDallcld for all eompetlna entldes. 

llU 10 !bank cbc f1'SC Scaff for IIIII opponunlty to gpres:s our opinloo oo lhls very timely subject. 

' 

IDd OencraJ M•"•aet 
M1U M0tm1 DAU Ulrl HIGHWAY • P.O. 80X .,_ • TAMPA, I'LOIIIOA a3elt Jill • (til) Ia -t 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

COMMENTS OF THE FLO RICA INDUSTRIAL POWER USERS 
GROUP IFIPUOI ON QUESnONS POSED DURING WORKSHOP 

ON TEN YEAR SITE PLANS 

. , 
r ... , . ' 

/ 

At the conclusion of the August 8, 1997 work1hop on the Utilities' Ten Year 

Site Plana, Steff poJed the following quutlona: 

1. Ooea the "need" portion of the Florida Electrical Power Plant Siting 

Act allow merchant plants to be certified? (A merchant plant is e 

non· utility power plant constructed without e utility applicant end 

there Ia no obligation by customers of any utility to pay rates 

besed In part on the ce11s or pricee of that plant. I 

2. Can a merchant plant be built without certification pursuant to the 

Power Plant Siting A.ct7 

3 . If the answer to both of the ebove is NO, does the Florida 

Electrlcel Power Plant Siting Act frustrate the FERC's policy for a 

competitive wholeaa.la market by raltricting entry7 

FIPUG beliav11 Steff'• quutlona ate timely. The presentation by tho 

1pokeaperaon for the utilities during the August 8th workshop showed eymptoma of 

an lnduetry that h11 been lnrulated from genuine competition too long. Con·alder: 

1 
DOCUMf NT 11\!HOER·OAT£ 
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1. The spokeaperaon for the utllities projected that the reserve margin for 

peninsular Florida's will fall well below the general reliability criteraon of 

16% In the nnr future. 

2. The same spokesperaon was unable to project what the loss of load 

probabtlity for peninsular Florida wiD be, because the utility Industry has 

refuted to perform e probeblistlc study of the reliability of peninaular 

Florida for yeera. During t.ha workahop the traditional utilities never 

committed to perform a LOLP atudy, even though Staff emphesized Its 

Importance. 

3. The utility representative ducribed an epprooch to the tightening 

capacity situation that disclosed the utifitiea' intent to walt until the last 

minute, then edd capacity under conditions which would not permit a 

process of evaluating competitive alternatives without jeopardizing 

ayatem reliability. E.lther the utilitiaa are proceeding under the 

1111umption that th11re will be no competitive alternatives, or they are 

pursuing a stlltl!gY designed to Inhibit competition. 

The complacsncy exhibited by the utility lnduatry during the workshop would 

be reason enou11h to uplore the question• reiaed by Staff. Other factore reinforce the 

conclusion that the existing lnaular regime It not 11rvlng cuatomera well. Utilltiea 

2 
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COII1fnue to euett thet th4y require "lncentfvN" to ~eeln ttansectlone that would 
~neflt cuttomttt. Ttlelt notion of ·c~lltlon· It to fkl1"" on retaa euttomere to 
eupport 100" of the gmemlng MMta, thtn uae tho" e...u to .,.Itt tdcllt!onef 
proflta througtl otf-eytt.tm wfloiMIIt trw\UC:tlone. Non-firm cuttomtrt .,.. tt rick of 
lnt«Nptton, not only wMII 1M MIVIng utllty'e firm cuttomere need the uU!Ity'a 
OIPIQIIy, but lllo when ue, flndt M oppof1UMy to mike wtlolt .. le tttn11ot!one 
IW"'f from thl ~ Evln on thl EMr;y troklt, there II no true prlct-balld 
competition: lnltlld, the p.tloe It In pen 1 tunotlon of 1!'11 purclllllng uUJltV'• mora 
axp~netve oott of J)fOC!uetton. Cllerty, It 11 tfml to lntroduc1 mora rill compe\hlon 
In~ thl raeulltoty fr&miWOrk. FlPUO ~fllvlt Wit •merchant plant.t• wou.lcl offer the 
J)Otln1lll for e 10urc1 of needed oornpe\hlon. The 8hlng Act ehould belmplt"*'* 
In • w1y 1t11t .,.k., una• qf p11t diCialona In light of Mite nelda. 

l'lrat, Mimi b11fo p&tamttlrl and propollt!ona are In ord~r. Under the Siting 
Act. certain "II•~ pow1r plantl, • u defined for purpoUI of the Act, rnuat riOifvl • . oertlflcetlon by thl Siting Board, end a "dat.trmlnatlon of nMCI" ftom the Cotnmllllon 
11 a oondltlon precldlllt to the 041111~ hurinQ. s.cuona ..oa.eoe and 
403.50IIIat, Florida SUtutat. Puttuant to~ 403.1111, Rof1da 8taMN. 1M 
Commlaaton Ia thltcll atllf axcfuallle fon;m for 1M datannlnltlon of nMCI. 

• Applle~nt.t• Wid., tn.lltlno Act.,.. "alall17fo utlltda", 11 thtt tann II deftnld 
fRt purpgtll a( Jail 4lt. The need few the Commluion to lnt~tpm 1M Aot arltll 

I 
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prliT\IIfiY from VII fiOt VIet VIe let of • electrlc vdlltltl • In VII et.etutotY dtl\nltlon d~ 
not lnc:ludt Ill of Vlt tntltlta VIet mey 1tg hlmetely ~IVUCit. own, and opetet.e powv 
plantt. FOI tnet.nol, ebtent from VII lilt ett Vlot1 111d11n wtlo with to rnatkft 
lllotrloll pGWII' at wtiOIIIIIe but do not f1lll within Vllllat of "riQUIIted uUIItlu" 
Included In thl ~. 

M I be;lnnlnO pr~, FI"VCI btllevu II\ lntttpre~Ctlon of VII Siting Act 
th.e1 holde VIet 1 prop~ ltd INIOhent pe.nt IIIUb)IGt to the Ac11wt that th1 1nt!ty VIet 
propo111 to conwvct It CII\IIOt be en tppllclllt would rel11 1 conltltu11onallllue of 
1Ut.llt8n1!v• dill pr-.. Aooordiftgly, PIPUO ba!Wiult It ret~oneble to 1pproaoh IN 
A~ from th .. tll'ldpolntlhtt!h propolld "merehentpltnt"IIIUb)ectto VlaAct, ltwl 
thl 111tlty ptOpoelng VII Aqt WI lpply for Gll'1lficatlon. Altlmatlvtly, If the IMftv 
propoatng 1 po- pllnt II prldudld from tpplylng for certlflcltlon, JI:Wl tt1t piMt 
lhould not be ll.lb)eot to tha r~~qult11T11n~ of thl Act. 

FtPUG'1 I!Nf COmrntntl on ltleapeoolfto que111one foUow. 

I. Doll the .,_,. ponlon of 1M 1'1011d1 !teottlcat l"oWtf P1111t Siting AGt 
ellow mlfOhant pi~ to be oenlflld 7 (A I'IIII'Ohant ptlllt II 1 non-utility 
powtrpllllt conatriiCtiCf wlthovt 1 1lllllty epptlcant 11\d ~ II no 
o~ bV ClUitOfnlft of .,., utility to PlY rett1 btlld In part on thl 
_.. Of prtcee of lhtt plent.l 

- - --r - ---·- . ·-·-

.. 



. . . . • 

FIPUG'a ahort answer: Yea; prior decisions and Interpretations do not preclude 

that result. 

To understand where we are now, it ia neces11ry to aift through several orders 

of the Commisalon dealing with appllcatlone by Qualifying FacDitiea for determinations 

of need, and Identify the rationales and thamet that make sense In law and policy. 

One of the aerlieat OF applications for a determination of need was the 

epplicatlon of florida Crushed Stone. In that can, the Ccmmlnion granted a 

determination of need to Florida Cruahed Stone, based primarily on the need for the 

fuel efficiency associated with cogeneration. At the time, Florida Crushed Stone did 

not have a conuact with a purchn lng utilitY. Stt Order No. 1 101 1, lnued In Docket 

No. 1820460-EU on February 14, 1983. 

In subsequent orders, the Commlsaion developed 1 more restrictive approach. 

For ln~tance, in Order No. 22341 , lasued In Docket No. 890004 on December 26, 

1989, the Cofl'llT\lu lon Indicated it would no longer conclude automatically that OFs 

holdlng standard offer contraeta or negotiated contr1ct1 that were band upon the 

statewide avoided unit would be the moat cost·effective aourca of capacity for the 

purchaalng otlllty during Siting Act proc•adinga. Tha Commiaslon's rationale was 

affirmed by the Supreme Court of Aoridaln N11yu Power ,Cm.R. ~ B11rd. 601 So. 2d 

117:6 I Fla. 1992). Howtyer. tha order of the Commission that the Court affirmed II 
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not aa rellrictlva •• i1 may appear et flrat bluah. One> must take Into account the 

context In which the order waslt~ued. Order No. 22341 dealt only with the situation 

In which the QF held a contr.act with the purchaaing utility. This meant that the 

utilhy'a customers would be required to beer the coat of the unit if the Commlulon 

gr~nt.ad tha determination of need. In Order No. 22341, the Commlt~lon uld: 

:IQ 1.bJ t!lltOt 1lW 1 oropo&ld t!tctd<. power .QJJ.m qpnf1ructod u 1.QE 

11 ulllng Ia Cfpachv ,1Q IJl o!octr!c ~ put1uoo1 ,1Q A atandard Q1W gr 

nogptlated contract. that c:epeclty 11 meeting the need a of tho purchoslng 

utiDty". Order No. 2.2341, p. 26 lomphesia tuppliad) 

Therefore, when the Commtnloo observed In Order No. 22341 that the "need" 

(for purposes of the Siting Act) it tha~ead of the utility purchasing the power, It we& 

explaining why It Intended! to compare the QF' a contreqt, through which the QF 

proposed to utl~fy the purchasing utility's need for capacity, with the purchasing 

utility's D.W J.llSl '-2111· 

I 

The ahuaion In Order No. 22341 differs from the Florida Crushed Stone cue. 

At the time It 11 ed for al'ld received a datarmlnotlon of need, Florida Crushed Stone 

had no contraQJ with a pure haling utility. in othtf worda. at tha time of tlla 

application, the dac:J.Ion of tha Commission bora no cor! Implications for utility 
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·cu•tomera. Obvloualy, Order No. 22341 differa from the situation that would be 

presented by a future "merchant plant" for the acame reoaon. 

Subsequently, Nuaau Power Corporation was egeln Involved In 1 case in whlclh 

the Commission adopted e re•triotlve view of who mey proceed under the Siting Act. 

Florlde· Power end Light Compmy elgned 1 propoaed contract with Cypren Energy 

Partners ICEP). CEP end FPL filed an applioetlon for 1 determination of need, baud 

upon FPL'a projection that it would require a tote! of about 860MW of additional 

cepacity during 1 998 end 1999 to meat reliability criteria. Nuaeu Power Corporation 

end Ark Energy Intervened ln CEP't determination of ne•d case. Nnsau and Ark also 

offered competing cont!lct!l end filed independent appllcetlona for datermlnetlons of 

need. Significantly, In their .applications Netteu end Atk. oNered to meetlhiUIIll ff.L 

O.W flu copacjtv 1b.l1 underlay 1!ll ~ conlract 1llfl QDolicfl!on. The Commlsaion 

dismissed the eppf!cat/onJ of Naaqu Power end Ark for datarminetiona of need. It 

reesoned thet, bectult Nan au and Ark had no "obligation to aerva cuttomera• end 

beceuse they only pfferod to ltnter contracts, Nauau end Ark were not proper 

epplicaniS under the Act. The Commla•lon qJd It would require thet the purchasing 

utility be both m "lodlapenuble party" end 1 joint epplicent with the OF holding • 

conttect with the utility. Order No. 92·1210.FOF·EO, auore. It pp. 3·4. 

Thia order, too. wes efflrmed by the Supreme Court of Aor!dt. Nuaay power 

~ l£. Qaupo, 841 So. 2d 396 !Fla. 19941. However, neither the Commlu lon't 

7 
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order nor the Court'e doclalon affirming that order ahould be construed 11 r"trictively 

•• may appoar on the surface. Again, context Ia critical . The altuetlon addressed by 

the Commlulon end, on judicial review by the Court, ageln Involved an ettempt ~y 
• 

cogonoratore to require cuatomert of a plrticu!11 utility to become contrectuefty 
• 

r"ponalble for the coall of the unit the eogenoratora pr,opoaed to build. While thofo 
I 

who wiJh to argue thet In thll order tht Commilllon Intended to prohibit Ill nor· 

utilitlea who don't hold contract• with 1 purchuing utility from proceeding under the 
I 
I 

Act can find eupport for their poaltion In the Commlulon'a order lend In the order !in 
I 

which the Court affirmed the Comml11ion'a declalon 10 diamlu the eppllcationit 
I 

FIPUG bollov01 1 cloaor analyala dlacloua that tho precise declalon of tho Commlulo.n 

w11 far more limited in ill acopa - u l!'tU 1hl Comm!ujon'a inwl1 reqtrdlng lilt 

ortcedootal al!tet Allbl acd.tt. 

1o """ •~•"' ••- ,_., ood M, who hod oo ·o~lg'''"" "~' 
c:uatomere" and no conttlot with 1 purchasing utility, had nonetholeu tergoted a . 

• 
apecifle utiti1y'a nttd for capacity to maintain renabnlty that they proposed to 11tisfy 

(through PSC.Ordared contractel. In Ill order dlamlulng tho11 enempta, the 

Commlaaion explicitly stated: 

"It 11 alao our lntentl.lllllhfJ ~lui nerrowly qpoatrued and limited to 

proceedlnga wherein noiHitllity gentretora 111k 1 determination of nttd 

8 
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bu&d QQ I util!ty'a DIU". Order No. PSC-92·121 O.FOF·EO at page 4. 

(empl\atia tupplied) 

FIPUG aubmltl'that, by the effect of the Commlaslon'a own carefully aelected 

langu•ge, the order di1mlnlng the applications of Nassau Power and Ark doaa not 

nrve at pracadent for ~ treatment to be afforded an application by an entity 

proposing to conatruct a trlile "merchant plant, • because the application would not be 

"premised on meeting e particular utillty'a need through a decision and order of the 

Commiulon. 

Since an 111tity proposing e "merchant plant" by definition don not propose to 

meet the need for capaaltv of 1 tpeelfie utility, could such in intlty demon•ttata a 

"need" for the plant within the meaning of tha Act? Unleu the Commiulon wore to 

Impose a standard on tucll appllcanta that It hu not imposed on traditional utilitioa, 

FIPUG submits the opportunity to do 10 would rxltt under the Siting Act. The need 

for "aystem refieblllty" It only one of eevaral criteria .. numerated In the ~ct. The 

atatutory criteria are: 

... the need for elec11ric ayatem reliebllity and Integrity. the need for edaquete · 

elactrlclty at ar••sonable colt, ... whetl)er the propoaed plent Ia tho most coat· 

effective altematlVe evelleble ... the con11rvatlon me11uree t•ken by or 

9 
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reasonably available t.o the appllcant ... A.rut.Qlb.lr manors within illlurlsdict!on 

which l1depms rolpyont. Section 403.519, Flo ride Statutee (emphasis supplied) 

Clearly, the underscored language is not limited to the Impact on a pa:-tloule r 

utility. .A. mentioned earlier, the Commlu lon gran·ted Florida Crushed Stone•s 

application, baaed primarily on the need for and benefits to be derivod from the fuel 

offlc:iency associated with eogeooratlon. Al1o, pursuant to these odditlonel cr!torlo, 

ytmtln have proffered - end the Commission has •cceotad .. justifica tions for 

determination• of need that ore neither limited to the p.etitioning utility nor related to 

the reliability of the utility' s tyatem. In Docket No. 810045-EU, Florida Power an~cf 

Ught Company and the Jecksonville Elactiic Authority proposed the St. John's River 

Power Park project -- rwo eoel-flred unit a having ln-u rvice datu of 1 985 and 1 987. 

In Order No, 10 108, tho Commiu lon determined that tho capacity of the proposed 

units would not be required for roliabmty purposes until at loelllii!. However, the 

Commission stated, •we cor:' strue the "need for power· lu ue to encompass sevor·al 

aspects of netd ... . (Including) tho aoclo·tconom!c nuQ of reducing tho consump\ion 

of imported oil in the ttote of Florida. • (Emphasis supplied). 

Based lergely upon the desirability of reducing Florida' a dependence on imported 

oil, the Commiaalon g raoteod tho determination of need requutod by FPL and JEA. 

10 



Simnerty, in Docket No. 810180, the Commiulon considered e.n applicetion for 

e determination of need by the Orlando Utlntlea Commission. OUC propose'd an In -

eervice date of November 1988 for ita Stanton coal·fired unit. In Order No. 10320, 

the Commission concluded thet the cepeclty of the unit would not be needed for 

reliebllitv purposn "during tha 19BO'a". However, the COmmluion also exemlned • ... 

enother aspect of the need luue ... the socio-economic need of reduciniJ the Stete't 

ut~ro .. urnptlon of Imported oil. • Th.e Commlulon reeaoned thet the project • ... will 

provide significent economic benefit• for penlntular Flo ride In terms of tupplyl ng an 

elternetive to oil· fired cepeclty generation. • It concluded that the unit would help 

eneble electric utllitiel to meat end aurpan the Commission's goal of reducing 

ltetewlde oil consumption. The Commission elao took into account the effect of the 

unit en the FCG'e Energy Broker eyltem. It found thet the unit would enable OUC to 

produce more coal· fueled and nuclear· fueled energy than its system would require et 

times of minimum loed, end enable it to merket 1uch excess energy as economy 

energy on a peninsula·wide beals. Order No. 10320, It pp. 3-4. 

If "traditionel utllitiea• mey juttify propo11d units on the beals of conaideratlons 

the~ .go beyond • perticular utility' I reliability criteria, and addreu benefits provided 

to the Stete of Florlde endlor penlnl\ller Florida 11 oppo11d to • l ingle utility 1ystem, 

It follow• thet other epplicenta ahould heve the a:.me opportunity. In thea• brief 

commenu, FIPUG will not etternpt to Identify all of the potentlel ""pects of need, • 

(lnoiiJding "PlOtt of sQCio·economic needs); that may be avelleble with respect to e 

1'1 
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potential tppi"ICetion by the propoMnt of t merchent plant; however, FIPUG bellev" 

auch tlptcta of "need" could poallbly Include gentttl rtlleblllty btntflll '" In the 

cen of Florida Crushed Stone, even without e contrtet), greeter tfflcltncy, tbundent 

low-coat aourcn of energy, e mott competltlllt wholeult mttket (including, perhepa, 

en Impetus tow~td rttl prlce·beud cornpetltlon), lower prlcll on the fnergy Stoker, 

reduction of ct~l lnvntmtnt rlska to rettpeyere, con .. rvetlon end •nvlronmtntel 

ber><•litt through dlspltetmtnt of older, dirtier plenta, etc. 

II. Cane merc:hent plent be built without ctrttlloetlon purtutrll to the Powtr 

Pltnt Siting Act? 

FIPUG's ahort tntwtr: If It Is determined thtt the proponent of • merchen1 

pltnt Ia not e lagitlmett epplieent, then • r11ltttd enelytla of the ttletlonahlp bttwltn 

the requirement of "need" end c:oate to rettpeyere ahould aupport the oonolualon thll 

e merchant plant Ia not aubjtct to the r~ulrement of the Act. 

The enalyala of the eppllceblllty of the Siting Act dtllnltlona to 1 •merollent 

pl1nt" differe fund1mentelly from 1he type of epplieetlona bfought by 1 tredltlonel 

utility, or even by 1 cog1neretor holding (or offering) 1 contrKI with the I)Urchulng 

utility. The lmpect of e propoud power plent QD 11tep1vera conalltutu 1 tiQnlflcent 

eapeot of me "need" portion of the Act. Where en tpplk:etlon It fu.d by 1 utility, or 

1n Independent developer holding (or offering) e contect with e utiUW. the clt lmed 

12 
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bcman11 muat be oorroJatod to \ht pltnt coata thet the epplicent proposes to place on 

cuatomera. With e merchant plant, the applicant uaumes an of the risk auocieted 

with the cost of the unit. When built, the unit will operate only If the applicant 

aucceeda In demonauating to the wholeaale merkr.t that it can aupply power that is 

more economical than evanable alternatlvea. If it were ultimately to be determined 

that the proponent of e merchant plant Ia not an "applic:ent" •• defined by the Siting 

Act, It eppeera to FIPUG prellmlnen1y thet a parallel eniiiYtil could wall support the 

concluaion thet, because the atetutory neceaaity for a "dltterminetlon of need" arises 

from the requirement that retepayer1 bear the costa of units certified under the Act, 

•merchant plenta• should not be Jubject to thoae certification requirements. 

Ill . If the enswer 10 both of the ebove it NO, does the Florida Ele.:: ricel 

Power Plant S iting Act fruttrete the FERC'a policy for a competitive 

whole11le market by reauicting entry? 

FIPUG'a ahort enJwer: Interpretation• of the Act that operate to prohibit the 

conJtruction of merchant plantl would Impede the development of the competitive 

wholenle market envisioned by FERC. 

In Order 888, the FE RC atated thtt Ita go ella to fecilitate the development of 

competitively priced generetlon aupply optiona. To that end, FERC h11 moved to 

Implement the Energy Policy Act of 1992 by eatabliahing rulaa for certain generatort 

13 



may obtain Exempt Wholeulo Gonoretor atatua. It !las moved 10 eoaa market entry 

for seller• of genetttion from new facilities. It haa moved to adopt rulaa designed to 

guard agalnlt dlacrlmlnatlon In acceaa to naadad transmluion facilitiae. The FERC has 

also begun to approve market·basad pricing of wholo.ale transaction• on a case by 

can basTa. FIPUG 1u'bmlta that If It Ia ultlm~aly dotorminad that o "morohent plant• 

require• cortincatlon under tho Siting Act. IDSi thet tho proponent of the plant Is 

precluded from epplylng forcertifloatlon, that reault (apart from other problema) would 

indeed fru:~trete the policy of FERC fevoring mort competition In the bulk wholesale 

market for power. 

\ 
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John W. McWhirter, Jr. 
McWhirter, Reeves, McGlothlin, 

Devldaon, Rltf & Blk .. , P.A. 
Poat Office Box 3350 
Tempe, Florida 33601·3350 
Telephone: 1813)·224-0866 

».:~#t2~M<A"L'" ;:p A. McGottliin 
McWhirter, Reevea, McGlothlin, 

Devldaon, Rlef & Bikes. P.A. 
117 South Gadadon Street 
Tallahoaaoo, Florida 32301 
Telepllono: 1904) 222·2626 

Attomeya for the Florida lnduatriel 
Power Users Group 
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ID A VIS 

September 9, 1997 

Leslie J. Paugh, Esq. 
Mr . Mic~ael Haff, Engineer 
Florida Public Service Commission 
254.0 Shumard oaJt Boulevard, Room 370 
Tallahassee, f'L 32399-0850 

Us UIIDOCICBi'AD - TBR-'fBAJI SID PLANS 

Dear Ms. Paugh and Mr. Haff: 

Slttl HedOf I O.YIS W' 

215 SOvtll 1!011101, SlllltllOI 

TII!Wutt Florilll 37301-la-GC 
t04.m.mo 
1104.222.~10 ru. 

..,_ ., ~u. 

' .. 
~ -:{ : 
c ~!~::i 

1--, 
~ I 

U"' .. - •• .. 

To respond t o the first two questions concerning the 
application of the Florida Electric Power Plant Site Act, FPL 
atuches the following decisions by the Supreme Court of Florida: 

! .Nassau Power Cprp. y. Beara, 601 So . 2d 1175 (Fla. 1992). 

2.Nassau Power Qorp, y, peason, 641 So. 2d 396 (Fla . 1994!. 

The third question asks about whether the Siting Act may 
frustrate the PERC policy for a COII'!Petitive wholesale market by 
restricting entry. As to t his last question. I am not awar e that 
FERC had a policy of unlimited access so that even the application 
of a law addressing environmental concerns would be considered a 
barrier. Horeover, it appears that the PERC does continue to 
support some regulation of utilities. Therefore, FPL believes 
that broadly stated conclusions may have somewhat limited value. 

In any event, it is not apparent that a policy promoting 
Wholesale competition must be adhered to b¥ other jurisdictions . 
To II!Y knowledge, the FERC still allows cost of service based rate 
regulation • 

.MHC:ml 

Attachments 

-ut•14t0$ 
SidMt 4101fu 
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'1bll 'I&IDdbC t.d:Gr II r 1 o.S f« "the 
con..Oenc«'m cr pltilall crime wblcb II IID-

eriiJ ~to the~- s:r.cu. 
01-, t.8l So.!d l, t (Fla.lt?l), em. ...., 
418 u.s. tea, .. II..Q: lGIIO, 40 I. F.d,., 2116 
(1!174). 'l1le ...... Ita ~ 
J"bm!'• ~ ..... ar- bed • 
IIIJI, hla bulda -- tSed bahiDd hla biJek, and be- di1na. lbalt ...,._to the onap 
pouc do Dllt IUrD thlt * ••uc cSe.tb IDto 
the .... :la!Jt ~· t.Jpe vi crime for 
wbicb lhla iiCiP avaur II 1 Nd. S. Tfll,. 
111r • SkU. m 8aZd -. 110 (FILW15). 
Althoucb tlill IIIII ••dbc fletor do. D11t 
lp,pi.Y In lbe IDIIMit -. tbe tine otber 
~ r.ctora ....,...t tbe cSeaLb paal
~ and there II a -a _. .lcr mltlpdoo. 
'l'baa, aey error II ~~~~;yond a-n
lble cloubl. s:r.cu .. DIGtdUo, 61 So.2d 
11!:9, 11119 (Fla.11188). B 1 I" tl!la II eo, 
there .... 110 limn lD ~ the Jury 011 
thla ractor.• 

[8) Gneo acxt ll'pell.hat tbe trial CIGIIrt 
lmpoOS* b retu.cl to lind m!t!pthoc tao:lorl 
cut the .. idmce W*abl!eMd la C411\p/lell 
.. sr.ot... tWa Court held l.hat • trial Joclre 
IIIUit 11ft - welcb1 to mltlplfnt c:!mm>
....... libo'IOn bJ I jdJ)OiJCI&'IDCe ol \he 
e¥ldenoa. 671 Sold 416, 420 (Fia.UIIO). 
eon.pW .. _....., belore ~ lD 
GreeD'• -- n. em1AIIIdzc arder In &he 
Instant - llldk:ata l.hat the Juclce eolllld· I 
ered and Wllllbed llatulor7 aad JIOIW!abltor7 
""'I& Hac fad.ori. a. cletermiDecl tJc u- fadDnl r&lled to rtae to tbe level or 
m!lip•IM n. rocua ot Co•pbdl II &hal a 
trial jlldp IIIUit lf9e 1l'liPL to mltfplfnt 
t&ctin. '1bll - D Ia mel. bJ \he trial 
JUdie'• ~ Alt.bouab tbe aeotaocltc 
crder .. DOt CCIIIIIPI1 llrictlJ wtl.b the 
Jeqcd!- vi Clwp6oU, tbe trial .todp 
deut7 ..... c:anftiJ CODIIderadoo to tbe mlti
Pt&c r.ctora.. 
) , Wr oloo n:joocl Clnoll't cl.ellmp 10 !be hd-_..,,,,, ..... c:rw~_.._ .. _.. 

tudanally ...... '*- ........... - '* .... .......4 .... "1'1*1 G.-did - obJect at lrlal 10 doe lorn> ollht ..__ ..t.ldl .. " ry 
10 -. claim ...... ~· ... n.w.. - u.s.-. 112 s.a. m6. no LJ!d.2d •j4 
(199%). S.. a.c.. N IJJJ "· Sh~Pt~. 6U So.l4 943, 944 Cfla.t99J). E- W liN...._ ba4 bela ,_, N4. ...... LICt'oa ,._ ....... .,_ -
IIOC .. d r z 1 c ad Ill lllE'P'.,_e. 

(t) F1nallJ, lD Jlabt o{ other -. &he 
lhrel ~ Vlllcl aaravatlnc c~mJm. 
.w-, and no mlllpl.ora. we lind l.hat , 
GJoeen'a death aeotence Ia proportionate. 

~ .... tJIIrm tbl '""'- and 
cw ... fd:lal:& 

llll 10 crderecl. 

GRIMES, o.J~ OVER'rol'{, SHAW, 
KOGAN and HAJU)ING, JJ~ IDd 
McDONALD, Senior Jllllica, CIOIIalr. 

NASSAU POWER CORPORATION, 
~llant, 

... 
I . Te11:7 DEASON, de., «l al., Appdlta. 

No. 1106. 

Supreme Co\lrt of Florida. 

ADJ. II, 1991. 

N~~~~~' led 
arder of l'llblle &nice CommiKion (PSC) 
dltm'"'"' coceoua:.or'• petltJon ror det.etml· 
aatloa vi Dead ,... pciWW plaat !IDde- E\ldri
CII PoMr Plant Sitloa AI:!.. The Supmne 
Co\lrt bGJd that ~. that bad DOl 
fl!la'ed Into poww aiel caatnct with elec
tric udlll;y, - not proper .tpplk:ant for cle
tonnlnadon or need under Sltlq Act. 

Aftltwed. 

... Abu d~ oil • ..,.. .... and mltlp&q t.c.on. !he tcn!a>Clnt on!orr Jncllldn thb ....,. _, 
AIJJtr wtf«hlna !be cvlcltMr d!e coun ruocb ........... n~~na ~to ...... The 

coun 1\N\hrr Dodo lhol no ,.. ... ...., atltlptlna 
c:lrcwntwlcra nbl - U'f'J _,.,."""" ..w. p tl .. ~ ........ r....... .... '-d ........... , OUC\P dlf\ ..tdpdttc c:Jr.. 

- · I ' 

• I 
' 
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c-..... -"' Cl'k ' '"' 
1. Bt'~ Coo6A Com'll, MaUbew M. Cb!ldl, Cbarte1 A. ~ 
~ 11 ea0ty that r-tues ton, Bomde E. D&viJ 1M C. Alan LaWIOII of 
~ thrqll qoeneradoD. which it et- Steel, Bed« A Davia, oo beha1t rA Flcirida 
tlden.L aoc1 ~ metboc1 at poc!uc. Power A Uallt Co., and Ridlard T. Don6a.b, 
m, ~t,y. Jr~ Al8t. Gen. Counsel, 'I'I1lahaaee, 011 11ft. 

Sec. publlcalloa Wonh ....t PbrWe1 ball of &.I.e at Fla. Dept. at Ea¥lronmeal1al 
for ocher fudldal CONinll:llonl ancl clef. ~ ror appellee~ 
lllltlol>o. 

z. Bt:edrldiT 4-8.1(1) 

"'QQIaal{yyac tadllliJ" Ia -u poww pro
~ or mpDeiACir that. IIINCI thlwbold 
efti"""'Q' ltaoclardl..et fGI'tb b1 Fedenl ED
tiV ~ (Wmn!eefon (FERC) pariD• 

aal to Public Utlllt;r ~ PollciiM Ad 
(PURPA). Fla. Admill. Code Ann. r. 2&-
17.080(8); Pllh1le UtiiJiif RecaJator1 Polldet 
All. o11m, t 2 a Mil~ 10 UAC.A. t 211101 
ec, Rq. 

See publptloo Words ....S ...,_ 
for Ol.bor Judldal ~ and clef. 
lnhlaal.. 

a. EhdrldtT c-&l<U 
NOnutlllt,y elec&rie qenerator, that pro

poled to build aatur.1 e»-ftred power plant 
tllal 'WOUld be ~ fJe!llty (QF) aDler 
Wera1 Publle Utillt;y l!qulatory PCII!oeB Ad. 
(RJlU> A). aocl t.bat bad not enletell blto 
power ules eontaa..'l with electric lldlity, -
Jlot fli'OileJ' appl!com for del.ermin&lltJa of 
need aDder ElecUial ~ Plant 8Wng 
Ad; Pub& Senlce C«nzn!ploo'• (PSC) cap
lll'ldloa of~~ onl1 allowlq ooauW. 
t,y ,_.ton wlih conlnei with electzio: uti!J. 
t,y to lllinf coninG!. before ('qpm!ee!cn for 
approval, wu not e1e1Jb aaaathorbecl or 
en OOI!OOL Publk UUIIty RecuJa:tcry PoH· 
• Ad vi 111'78, I 2 eL eeq, 18 UAC.A. 
t 21601 eL teq.; West'• F ..8.A. tt .a8.60S(4, 
18), o&OlSlll. 

Ja.eph A. MeGiolhlla aDd Vldd Gordoa 
Kentman of'MeWblrtA!r, GlwadQif A~ 
Ten. b··w, ror •ppellant. 

Hobert. D. Vamdlver, Gel. Ccwurel, D.wt 
E. 8rn1tb, ~of APf*lls lllld Ma:nha E. 
RWe. 1>1-t. rA Appeala, Florida Public Servlee 

•• It ~.501-.5 19. l'la..Stlil. (1991). 

2. w.1>o,. IWiodlajon ~~~~ "'on~c~e v ..... 
don J(b)(%1 ol .- 1'londa Com1!MioG. 

I. A :;t:;:':; II AD enchy dw proclucro doc> 
lridty ~ wtUdJ "'aD clllc:lom 

PER CURIAM. 

Nuuu Power Corporatloa appeala a llnal 
order or the F\arida Publle Serville ~ 
a1aa (J'SC or CommiMioD) cllamJuiDr Nuuu 
Powlr'a pedtloll for determlnltiOD rA need 
ror a poll8' plmt, Wider the Flortcla Elelitrf. 
w Power PWit Sltblr Act, <Sitlaa Act).' 
'lbe Conva!seloa d!pn!ped the petftloa rea. 
i10111na U)at. u a aon"'I!My a-ntar. N ... 
uu. Power Ia oot a JIC'OPIIJ' •app~~eant• far a 
neect ~pre eN ~'nr IInder the Sit
lnr At:;t.• 

(1) In NGNCUl p_,. Corp. ~ Bfc!rd, 601 
So.2d 11'15, 1116-'l'l (J'la.lll92). 1ft fteently 
ap1a1necl: 

1ba Sltlna A.cl ..... JlUied by the Jepla· 
tare Ill 11173 for the pwpoee of m!n!mlzl"' 
the advene lm~ of powa' ~tl OD the 
e:nvftomaent. SN I ~ Fla.Stat. 
{U89). 'nlat Act estaablfalw • alte c:erilti· 
c:albl ~ that. aeqabes the PSC to 
ddermiDe the need fat Ill,)' propoeed pow
er plant., iDdudJnr ~ bued oo 
the criteria 1eL Cortb Ill ~ 403.61P, 
Florida Slalutel 0'989). Seetloa 403.619 
requires the PS0 too make lpec:i1le flndir'i" 

f\11' C!ld! e1edric ~ fKIIlty pro
~ In Florida, ... to 0) eledrie IYIIem 
rellab~ lllld lntellr!t1. ~ the DOed to 
pnMde adequate eledriclty 11 a reuan
able CCIII; (8) whether the propoeecl ~ 
Ja the moat ecaw.frecdve alt.ematiYe avaD· 
able (or ~ e:Jedridt;y. aocl (4) CCII· 

IICI'V3IioD JDeUUnll nuolllbl)t available to 
mlt!,pU the necld for the plant. 

(Fool.ooCe ocaltted). At laue here Ia whether 
a aon-utllll;y ~.• lllldl • N-. Ia 

IIIII _,,..llonll mdhod of produdna tletutc• 
Icy. H- hwd CO!]>. • · &od. 6111 So.M 
111.5. 1176 1\. • (J'I&.199l) (dtJAa 16 u.s.c. 
I 'm<II){A) (19U)~ 
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THE FLORIDA BAR v. ADAMS Fla. 399 
Clcc • ... k.U J9f (J'Io. I fNJ 

'Ibo Commllslon'• Interpretation o( aectlon 
~.619 alao COIIIJlOI1& With tbll Court'a dcd
llon in Ntut1411. Power (Arp. a. Bmrd. In 
that decision, v.<e ~ Naaau'a arawne:nt 
tb.al "the Siting Ad. does nol require the 
PSC to cletermlne ~ on a utlllty-cpec:ille 
baala." 601 So2d alll'/8 n. 9. Rather, we 
acned with the Commlaslon lhal the need to 
be detennlned Wider section 408..519 II "the 
need of the entity \lltlmatdy -.nlng the 
JIO'I'W," In tbll eaae FPL. ld. UDder the 
Camm!aaloo't interpretailcm, a rnolHitllll;y 
~ ,.w be l!bkl w obt&ln ' need deW. 
mlnadon Cor a propoeed proJect only after a 
power aJea ~ haa been en~ Into 
wl.th a uWlb'. The IIOII-4ltility generator will 
be COIIIidered a joint appllcant Wilb che utili
t;y wl.th which ll haa eontracted. 'Thla int.er
prelaUon of tbe alawtory tclletnc ..W aalla(y 
the requirement tbal an applicant be an 
"eli!drk utility,• ~ allowing IIOD-Utlllcy 

renerators wttb a oontnd. with an electric 
utillcy to bring the oonlnct before the Com
mb:illon f!W approval. 

&sute ft WIM( llY lhat the Commli
alon'a const:Ndlon of leCtlon 403.619 Is cleM
Iy WWl~ or errcneoua, we al!lnn the 
order Wider review.• 

It Ia so ordered. 

IGR!'MM, C.J, OVERTON, SFI!AW, 
KOGAN aDd BARDING, JJ, and 
McDONALD, Senior Just!ce, ooneur. 

THE FLORIDA BAR, Complainant, 

•• 
John Wetlf!1 ADAMS. Ruponck:nL 

No. BJW. 

Supreme Court or Florida. 

Aug. 11, 1994. 

In an attorney cllaclpllnary ~lng, 
the Supreme Cou.rt held thlt Callelll IICtlUiing 

attomeya of auboming peQW')' warrant.ll 90-
da.Y aullpenaion from practke of law, rather 
than public reprtnWwl. 

Suapcn.sion orderl!d. 

AUomey and Cllalt c-58 

Fal8ely accualng attomeya of suborning 
perjury WUTUJI.II :9()..d-.y ~U~penalon from 
practice of law, rather than publk reprimand. 
Weet'a F SA. Bar Rules s-4.8, 4-t.l(a), 4-
'-4. 4-.'1.4 (a. c:, d). 

John F. Harknee:a, Jr, Executive D!rertor 
aDd John T. Berry, SlaJ1 Counsel. Tallahu· 
aee, aDd Jan W!Chrov.'8ld, Bar Counsel, Or· 
lando, for complainant. 

John Weeley Adami, pro oe. 

PER Cl!RlA.M. 

We have for review the eomplalnl of The 
Florida Bar aDd the referee'• report regard· 
ing alleged ethical brelcllea by John Wesley 
Mama. We have jwiadictlon. ArL V, t 16, 
Fla. ConaL We approve the refe:ree'a reeom· 
mendation or su!IL We suapend Adami for 
ninct;y cillya. 

Adama represented Manuel Cere. Ill a dvll 
au!t .Wt a hoept.al and an obac.etriclan 
wherein It wu alleged tb.al the defeodant.ll 
had placed Gi!ru' c.lilld lip rm- idoptlon with· 
out obtaining Cues' CODAenL The mother of 
tbe cblld, Kathryn Omatein. wu not married 
to Ces. A.ttomey Helen Hope arranged 
che adoptjon; Lewle Flslunan reprasented 
the hoep!OJ; and Miles MeCrane represent
ed tbe oblt«rici&n. 

OmiiA!ln told Adami durinr che pendency 
of the dvllault that Hope had llied to coerce 
her lnlO algnlng lUI affidavit at.llllng tbll 
Ceres wu DOt the fathi!T of the child. Thla 
prompced Adami to wriU. Hope on Odober 
7, I 991, and accuae II« of attemptlng to 
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a.. . ... ...u .. , (JIA. ·

cuil\7 of m*onduct juatlfy!ng dladpli- Rule 2(e)(l) of the SEC't RuJe. of Pra.dlce, 

nary actloo ahall be cooaldered u conclu· 17 c.F.R. f 201.2(e)(l) (1991). WbDe lhla 

am proof of alldl milcooduct In a diac). autborlly certainly is almilar ID !hal of a 

pl.lnary procetding under Utla rule. court or agency autltorized ID dilcipllne 

Rd)rin& on t.bia pi'O'IliJon, the rtferee 

pnled the motioo 10 limit Ute p1oceed· 

lnp. 

After tbe beariog OD d.ilcipline, tbe rtf· 

eree adopted Ute fioa1 j~enL of penna· 

oeol izdwlctioo IJid the SEC't final opinion 

IJid order anapeocling Teppt. 1be rtferee 

fouod that: 1) from at leut January 1986 

to 1988, Teppa partle!palecl In an ooroln& 

aecuritlet fraud Utrouth the prtparation of 

frauduleol SEC reglatration-form atilt& 

IDellt.a, wblch ClOD~ UDtnae ataleiDellta 

of material factt, and omitted material 

facta; and 2) fJom llleut January 1986 10 

April 1988, Ttppt tiled ftllltratioo-form 

atat.ementll and amendmentA without au· 

thoriacl li&nalllret, and in aome inataoces, 

withouL the authority of the purporled alg· 

111toriea. In u ongoing teewiU. fraud. 

Baaed OD li>eM tmcliop, the ,..,_ fowwl 

Teppt cuilty of the misconduct charged 

IJid recommeaded that be be dlabaned.. 

Teppt challeJlcea the rtferee'a report, 

malntainlnt t.b~ be il entitled to a full 

mdentiary bearlni on the laaue of cuDl. 

We agree. 

'!'be SEC Ia DOl "a court or otheT autho

rized diadpllnuy agency of another juris

diction" wltltin Ute meaning of Tille ~.6. 

H Ia a !eden! admmllotrative ageuey em

powered by the Uailed Scatea Co~ to 

reculate an upecta of aec::u.ritlea tranaac

tiooa. M part of ita reculat.ory fuDctlon, 

the SEC may 

deny, c-poT&rily or permane.ntly, the 

~ of appearing or pniCdc:lAg be
fore It In any way to any penon who Ia 
fOWid by the CommlnJon . • . (l) DOl 10 

pollelll tbe requ.iaile qualirscatlont to 

repteMllt ot.berl, or (II) to be laeldng io 

~orln~\yortoMn~~ 

In unethical or lmp~r prof .. lonal con

d uct, or (Iii) to have 1rillfllll1 mlated, or 

willfully Ultd IJid abeUed tbe Yiol&tion 

of any prorialon of tbe Federalaec::u.ritlet 

!twa (16 U.S.C. 'Tia to &Ob-20), or the 

rulea IJid replationa tberewldu. 

lawyers, the primary pllrJlOM for Ill enl" 

clae Ia DOL 10 enaure the qu.aUrscation, au· 

perrlalon or reculation of laW)'ers. 

Aoco~ly, becaiiH the SEC il DOl an 

authoriud dladplioary agency under Tille 

s-..s, we reject Ute tlodinp and rocom

meodatlooa of the referee IJid rtmand for a 

full evidentiary hearing. 

IL Ia ao ordered. 

SHAW, CJ., and OVERTON, 

Wcl>ONALD.BARKETT,GR~. 

KOGAN and HARDING, JJ., conrur. 

NASSAU POWER OORPORATION, 
Appellant. 

•• 
Thomu M. BEARD, ~"· 

d a1.. Appell-. 

No. 78275. 

Supreme Coun or F1orida. 

Way 28, 1992. 

Cogenerator direcl.ly appealed from 

Public SeJ •ice (Ammiaaioo ordera holding, 

conaiat.enl wiLh prior order, that ita atan

dard offer contract to aell antldpaled geo

uatm& capacity would ab11 hiYe 10 be .,.,.,. 

ualed atainat Individual utility need and 

aeparat.e oeed determlnatioc proceediop 

UDder Siting Act and denyioc Ill motion tor 
roconalderation on t.hal laaue. The Su· 

preooe Court. Barkett, J., held that: (I) 

Commlaalon'l prior practice of preaumln& 

oeed for coceneraiOra could not be uaecl to 

rorce It 10 abrogate ita lt&tu\ory reaponti

bllitiet under SiLin& Act, and (2) ehallenpl 

polky waa already In efrect when coaenera· 

t.or aigntd ita •tandard orter contnct, IJid 

• t 
I 

----------------------~ 
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CIO(ener&tor COIIId DOt cba.IJence relevant 
ordu uodu cu1te of ippea~ later or
dera. 

Alf1mled. 

I. Eled.rklty ...._. 

Public Semoe Commlaalon'a prior 
practice or pruUJDina oeed for cogenera· 
tore, aa oppoaed to c~etenn~nm. tetua1 
IICM!d, could not be liNd to foroe It to abro
pta Ita atatutory reaponalbiJitlel under Silo
Lor Act. Wett's F .B.A. f 403.619. 

l. Appell! &lUI £now ... . 
Party muat appeal order in controYeJ

ay, not aubaeqaent order that ~ reilo
entaa eaubllahed pr-sent;. 

J oaeph A. MeGiothliD, Vlcld Gordon 
Kaufman, Stephen 0. Decker and Kalthew 
D. Soy.t.er of KcWhlner, Grandoff .t 
a..-t•, P.A., ~ and Edward 
Berlin and J. PhDiip Jordan of Swldlu l 
Bulin, Chartered, Waahln~Wn. D.C., for 
appellanL 

R®ert D. Vandjver, ~neral Cou:nael and 
Manha E. Rule, Aaaociat.e General Co~~.~~
ael, Florida Public Suvice Com'n. Katthew 
M. QU!da, P .A., 'Charles A. Guytoo and C. 
Alan Lawson of Steel, Hector and DaYia, 

L We haw jon 'lnloa ~ 10 anlclc V, 
oectloa )(b)O) ol tho Florida Q>n•!twloa 

z. 1 40J$J-.$lt, Fla.SI& um1. 
J . FI&.Adn>ln.Codr ltW.. ~17DIO 10 ~17D91 

(bcrclnaf~cr • 1 ntloa nab" or • .,..._. 
lloa r'Oiuladont''). Thae rqulado.,. _.. 
ommdcd In 1990. The 1990 amc.ndm .. u.o. bow
.,...., .,.. - •• ""'" to tbb appeal. 

4. "Co a ,..,...ton· Ia .,. dBc:leru ....s _,.. 
doaal method ol procluc:tot doclrldry. s.. 16 
U.S.C. I 7N(IZ)(A} (19U). A.,.,......_.. Ia u 
Cllllry wlllda prod ._ clcccrid!Y lhrouP .,....... 
cndoa. 

.. Soctloo 40l.S19. Florida Slatu1<S ( 1939), -
viola: 

Oo ~ b)' a udllry or oa Ira owa IDOlloG. 
tho I d (PSC] ohaiJ bq!D a PI ocooc$. 
S., 10 dclermiDo the DoOCII! few u cloarical 
powtr pWu Ujod 10 tho Floelcla ElodrlcoJ 
Power ,.. Slttac AcL 11)e mcnmhdca 

Tallaha&aee, Florida Power and Urht Co., 
tor a~llee._ 

BARXE'IT, Juatice. 

Thia cue ia before the Court on direct 
appelll from two f'rnal ordera or the !'lorida 
Publie Suvloe Commluion (PSC or Com
mlulon) 1 relatm. to the manner In whieh 
tbe PSC deteJ:mlnea tbe uneed" !or a power 
plant under lbe Florida Electrical Power 
Plant Siting Act (Sitm. Act). 1 At laaue Ia 
the relatJonahlp, if any, between the ~ 
qulmnenta of the Sltizlr Act llld the ,._ 
q11iremeota of the PSC'a regulatiooa ' eo•· 
eming amaD power producera and cogentl' 
&lora.' 

The Si1:inJ Act wu paued by the leglala· 
ture in 1973 !or the putpOIIe or mlnlmialnJ 
the adverae impect of power pfantl OD the 
eoviron-nt. Sa t 403.502, Jl\a.Stat. 
(1989). That Act atabliahea a aita ctrtifl
catioo proceu that requlrea the PSC to 
deterrn!De the need for any propoaed pow~r 
planta, includ!in& cogenerr.\Qrt, baled on 
tho criteria a.et forth In aectlon 408.619, 
Florida Statul.el (1989).' Section 403.619 
requlrea the PSC to make lpecif'IC (Lndlngw 
for eadl elec:tric generating facility pro
poNd In !'lorida, u to (I) electric ayat.em 
,..llabDity and integrity; (2) the IICMid to 
prov)de adequt.e elecU idt1 at a reaaonable 
coat; (8) ! w!M'ther the propoaed fac:ility Ia 

ohall be lbc aolor fonw f<K tho cldctmln•rk>o 
o1 t111t -· wblch ........ u~1 roba1l - be rolaod to _, ocher forvm « Ia tho rcvkw ol 
prOCICCldlnp In IIICh Olha forum. IN mdi"l 
lu t/41~ U.. ~ WU1 u.U 
U.t<> ........., U.. IIMd frw tl«trl.c IY'UM .-.114· 
60JJy 11M~. tJu -..1/<W ""-,. ..,_ 
trldl7 ., • ~ - MAl ...J..IINr tlw 
~ p/lult Is tJu - COit.f/octi ... .111'• 
Mdl'l ·~ The commJ..Son aball &Ito 
~ -wclct tho CC><ItuVatk>o -
Llkm bJ or rcaaooably •vallablc 10 lbt •ppll· 
cant or llo _..,ben wblcb n>Jpr mltlpto lbt 
n...d few tbe propoacd plant « ocher mar1<n 
w11h1D Ita .twUdJction which II decmt rcJc. 
VUIL The CllCnllllodoo't ddcrmlnatlort ol 
ncood loran doctrical- planrlball auto 
• -P'Ioa ol a public ncood ood .........Jry 
aod lbal.l ~ u the COIIUiliai<NI't rrpotl 
~ .., ... ~(l)(b). 

(Emphub adclcd.) Soaloa 40l.SI9 wu ot\cl• 
nally CDaCicd .. pan ol tho Eatrv EllkkDC)' 
""" eoa-loa Act. cb&pW 10.4S, aoctloa s. 
l..owo ol Floeld.a. bul Ia codiflcd .. pan ol tho 
Slllnc Act. 

I 

I 
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ar.. ... J ~ I I'IS 0"'- I ta) 

the ~~fecttre altftn&tive afti!able l'reeumlnc Deed under the Sitinc Ad by 
for auppl7inc eledric:lty; a.od (C) coosern· way of the ooaeoeratioo replatiool, bow
tioD meuu.ra reuooab~ aYIIIable to mJtJ. eyu, pre~a~lolld lhe nlcwvd pouibllliy 
pta tbe Deed for the plaDt. \hat iDclmd1lal utilities would be requiftd 

Prior to 1t90, the PSC did DO' cJetennlDe to purchaae eledrid~ that neither they nor 
the MC eNid a.od &hlzd criteria bued OD aQ1 their cualomers ec:tn•"J DH ded S.. 
MP&J'&I.e, IDdependeot fad:ua1 bu1a. JD. Fla.Aclmln.Code Rule ?.&-17.083(6) (r& 
a-d, the PSC _. prel1lllleCI the Deed pealed 1t90). 'lbe PSC reooanlud lhll 
for Uldl 001t-.Uectk- of ooaeoeraton problem a.od Ill Karch 11189 held a publlc 
baMd oa the prior approY&I of the IUIIIOWit hearllll to reexamine upecta of Ita eo&eD
of oopoerated power that would baYe to eratloo pollcJ. 'lbe PSC pve notice to 
be purc:baMd by f1orlda utilitiea caleuJated ff'IU"f IDv..toNIWII«< e*trk: utillt;y Ill the 
~ to the criteria Mt fCfth ill the ai&U, U weJl U DUliiiii'OIIa coceoerat.on 
ooa-ratloo NIQlatloua.• S.. Order No. operatinr u qno!!l!ed facilltiea. lu the r. 
22341 (Dec. 21. 18); Pla.Admbt.Code aultizlc order, No. 22841, the Commlulou 
Rule 26-17.088 (repealed lt90). auooWIOICI that It wOGid 110 Jourer automat. 

,_. coa_,..tloa reraJatioaa -were lcall7 preRJM. bued oo the ooauersdou 
pn~mulpted by the PSC Ill accordaDce with reru1ttlooa, \hat a particular ooaeoerstlou 
the m•Mita of the Publlc UtiUiies Rqula· fac:lllty power pltut wu ueecled wheu mak· 
tor)' PoiJcMt Ad (PURPA). 16 O.S.C. ill& determiuadoua UDder the Sitinr A.ct. 
ft 21601-264S {1888). OM of the j)CllJJOMt but would inltoad evaluate the need for a 
of PURPA wu to fc.ter the clenlopmeat OOitDmtor'a capacity buecl ao the IDclmd
of ooaeueratlon by eatablllbiur a maud.aeo- ua1, lociUrAKI Deed of the t.dllt;y ultimataly 
rt wboleule marbt for ooauersted eleo- coutumlllr the coreuented power. lo the 
tric power. S.. 16 U.S.C. I 2601(2) (1988); Commlalou'a owu wonla, it would no lon.c· 
i4. f &2'-"8. er ue the fllldlnp UDder tbe oogeneratiou 

UDder the oopoeratiou regulatirma, FJor. rerulttlout "u a aurropt.e for the factual 
Ida utllltiet are required to purehue corm- fiadlnp required by tbe Sitinr Act." 01' 
~ power bued ou the utilities' "•"fOilS. der No. 22841. 
ed 001ta" -that It, the 001ta that the uli)}. 

tie. would IDev to produce the -
IIIIOWit or eledridt7 If theJ did DOt inltead 
pan:haa the cor-rated power f.roal a 
quali!)'llla fac:lllty.' s.. 18 CJ1' .R. f 2t2.· 
101(b)(l) {1Je1). At aU tima relnut to 
t.blt appeal, the avoided 001ta were c:a'lc:vJat
ed OD • .t#UttviM Utllit1 buia, DOt ILD iDdJ. 
Yldual utllit1 betS.. Fla.Ad.miD.Code RWe 
26-17.088(.) ~ 1t90). ~ ODilia 
Ill tum formed the betla f<W calc:u~ the 
te:rma of ao-c:allecl "standard offer oon
tneta" __,tneta to ..n eledric:ltr that 
ODCitltt of prMppruved lamlll and cood.l
tloat that the PSC rwpi,. utllitiel, .ucb 
u Jllorlda Power and Licht Com~:r 
(J'PU, to bollor with aD quoHW q
tioa fadlltiM. 

.. ~ ..... prior '0 1990. lho I'SC 61 
_,. --...soolol1oolho a ,.._ 
... " MIJ 1 11oM dot ,.,. """ f-'11 crilorl<o 
~ 10 .,... r "d11Jc7 aod II v de= 

->"""" '*" ~ 
~----

Ou January 1, 1990, ooe of tbe partiet 
requoated reoonaJderatloo of Ordu No. 
22341. Ou JUDe 15, 1990, before the order 
became final. appelltut, Nuaau Power eo,_ 
poratloa (Nauaa), filed a Pedtlou to lotal' 
veue. Nuuu, a ooa-tor operatinc u 
a qu•lified facility UDder federal a.od ettta 
law, wu ~~ permiulou to build a~ 
mepwa~ ru-tirecl e!epric power pltut oo 
Amella lalaDd altuatecl off Florida'• oonh
.. t oout. On 1M _.,., d4U, June 16, 
1990, atw f!1lnr Itt Pet!dou to Ill~ 
and thua with tun lmowJeclre of tho PSC'a 
pollcJ deWmJMtloa fD Order No. 22141, 
Nuuu aubmlttod Ita atandard offer ODD

trld. to MD Itt aut!dpaled ~ mepwatt 
rellll'ltiq c:apsdty 1.6 FPL. 'nil term1 of 

I 
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the &talldard offer contraet were Clleulated 
baled oa the p~ tt4tn1i~U Mild for 
power ill 1996 caleulated accordlnc to the 
criteria let forth In the eopneratlon rep· 
l&tica. 

lo Order No. 2Im2, ilaued NOYember 27, 
1990, the PSC teotatiftl,y approYed N
aau't cootnct,• but held, CIOIIdteot with 
Order No. 22Ul, that Nuaau'• alaDdard 
offer would atill haft to be mJuated 
aplntt IMI•Iclua.l utillty need (I.e., the 
oeeda of FPL's euatomerl) ill aepuste ll6ed 
determination proeeedlnp llllCier tbe Sltlni 
Ad. Nuaau appeal~ thla l&tter portioo of 
Order No. 28792, u weU u Order No. 
24672 denying it.a Kotioa tow ReeoDiidera· 
tlon OD thit iaue. 

Nuaau fJ'Illel that the PSC'I cos-· 
tioo repl&tiona, aod Itt previoua polley, 
prohibit. the PSC from det.ennlnlnr the 
Deed for Nuaau'• power IIDder the Sltlni 
Ael bawd 011 FPL'alndMc!ual atillty aeeda, 
aad inlt.ea.d ,..u,., the PSC tD detel'lrliae 
Deed ~ oo the Jlrojeeted at&tewide eJeo. 
trie atillt;y oeed. Tbe PSO, OD the other 
hand, OODtends that, DOtwitbttandlnr ita 
prior praetice of DOt apecific:aDy detenoln
lnr aet.ua1 local oeeda wbeo evalut~r the 
Deed for c:os-eoerated power, it Ia DOt bound 
by the coaeoemtioo rerul&dool a.nd II In 
faet required to - actual local oeeda 
wbeo maldnr Deed determtoaliona under 
the Sitlnr Act. 

L The primary iMie llddrcsucl In Order No. 
23792 - ...Jorr!QI wblc:b ---'"" would 
flU lhc SOO-mq:aw.n "ouboat,pllon Umll" for 
lhc ......,.._ ol ......,...._s !1J0W<:r ID 1996. 
1'1>< I'SC had pn:vloully ~ a "'"'!!!)um 

llmh ol500 -WMII oo lhc -.m of
<ntod - !bat F1co1da UI.Elltlc:t would be 
roqulred 1D purclwe from .,.,.._._ ID 1996. 
AI tbc lime ol lbc ~ DiDe: ~
cralcn had .,.. bkb loOialli.cw 176.5 -walll 
f« 1996. 1'1>< PSC dc1am1aod &hal !he mowiiCl 
blda ahould be Kl«<od bued .... lbdt date of 
aoc:uUoe>. Mc:onlblil7, boa••• ~u had 
aabmln.od lu aandanl clfer .......-- nr.. Hu
- - OWMied lhc n .... m m ,......, of lhc 
500 -p...a ....Wmwn oubolcripdoo llmlt. 
*'- 11 1101 appealtnc ''* portion o1 OrdcT 
No. 23792. 

t. We n:joa NMMII'a aiumatlYC arpmen~ !bat 
lhc Sitlnc Act c1oa 1101 requtr. a.e rsc 10 dota'· . . ,.. ·- . . . - . 

(1) In our ·view, the PSC'a prior pl'ittlee 
of preaumlng IDOOd, u oppoeed to determln· 
fnr aet.uaJ oeed, e&llDOt be used DOW to 
fon:e the PSC to abropte ibl atatutory 
reepollllbllitiea under the Sitlor Act. • 
Moreover, becaUM tbe pol ley which N uaau 
now cballengea wu already in effect wbeo 
Nuaau alroed ibl atandard offer coot:ract, 
we find the PSC properly rttiected Nuaaa'a 
motioo. 

Oo July 28. 1990, wbeo the Commlasioo 
ilwed Ord4r Nt~. ~ !Wmfl4eri!!i Q,.. 
der No. 22841, Nuaau wu a fully partic:i. 
pa~r Intervenor in the docket. However, 
Nuaau did aot appeal the declalon aet 
forth in Order No. 22841 or the wbaequent 
order on ~ration. lastead, Nuaau 
DOW appeala two ordera that expreetly rely 
oo the pollqo clecialoa which wu already in 
effect puraii&Jlt 10 Order No. 22841 .U 
rMI!tM prior 1to the time Nuaau al(ned ita 
atandard offer contraet with FPL. 

[ZJ It II clear tbt the PSC Older actual
ly beillr attae:lced by N uaau'a preeeot apo 
pealil 0rMf No. 22841. The later ordera 
are mere reatatemeot.. It wu by virtue of 
Order No. 221Ul that the Commllllioo firat 
articulated the Sitlog Act polley and Intel' 
pretatloo DOW ehallenred by Nauau. Un
der stablilhecl princlplea of appellate re
view, a party m111t appeal the ordu in 
eootroveray, DOt a iubaequent order that 
merely reiterate. stablilhed precedent. 
Cfttrol 1hlck Urw. v. BO¥d, 106 So.2d 

N6. :w4J, lhe c..m..utalob clearly oclop<ed the: 
poo;ltloo !bat lbe four cri!Uia In ~«tl0<1 <IOJ.519 
uc "'llllllty ud unl! apcdllc" aod &h&l oecd for 
the ,...,...... ollhc Slllnc Act II tho ,_, ol th< 

colli;)O llhlmalcly cootUtlllnc tbc - · 
We DOtcllw W>dcr toc:tlon 40J.519,1hc PSC Ia 

cleoipaiOd tbc "aok forum" f« ddcnntnatloa 
of ,_, unc1rr lhc Sltlnc Act. 11 " wdl attl>
lltbod !bat !bo -loa placed on a tWU1c 
b7 th< eeenq c:lwpl wh.b tbc duty ol aeru
tlnc aod lnl<:.rprdlnc It IJ cntltlod ID -· 
~ PW V-I*' ~. Nklools.. 5Jl So..2d 
%81, 2Al (1'1&.1!988). 1'1>< PSC't ID!CtJIRUIIon Is 
<lOIIIIIIlml ..till lhc ovuall dlroc:tl"" of wtlon 
~.$19 wltkh requlra. In pil1Jallu, llw lhc 
Comrr>IMioa 6dcmtlnc lho cotl<ffcal- ol 
• po..,.....S powor planL Thla requlrcmcnt 
would be ,...., '"' \'lnuall,y ........... If tho 
PSC were f'Ciqlllred ID c:alc:\mte oecd "" a 11.11~ 
wlclo bub wlt.boul CONiclcri"' whk.b '-l!tlct 
would OC&IIA1l)o oecd ~ cloc:tridcy lo lhc: fu. 

( 

I 
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M7. ~ (F1a.1958): w 4llo (Mal diat.e famn, awearw u beneFic:iary &nd SoliltMnl 1'nultir19 Co. 11. Cor-Ur, 118 mlamanacinc tnal -nl funda wamu~t~ So.2d 656, 666-67 (Fia.1959). ConMqueot- 111-daJ a111ptlllioa from practice of law. 
]J, Nuuu ahoulcl hne challenp! l.be So ordered. 
PSC'a cletennlnatlon by appe&llD:r Order 
No. W?84 the order whidl aftirm,ecl Order 
No. 228U. Nuuu cannot. do .o now un
der l.be culM of appee!inr l.be ...-ut or
deR. 

AI. aplam.d bJ l.be Comm!seioa lD Order 
No. 24672 cleoJia,c Nuaau'a Modoc for 
l*oolkkrldoa: 

Nuuu Melts NYenal of a pollq whidl 
W'U fvmly lD place bJ Ylrtue of Order 
No. 22841 at the time Nuuu afrned Ita 
lltlodard oUa- ooatraet lD .Tuce 19110. 
Prior to alpllla l.be ataDdatd of!.er, Nu
aau bad ample opportunity to ooonalcler 
the lmplieatioal of our pftrioaa ru1lDr 
l.bat a ataodard oUr:r m111t be eYallllt6d 
apinat lndmclual utility oeed. ln the 
face of Order No. 22841, Nuaau choee to 
lien ita ataodard oUer contract. aocl Nu
aau abould DOl DOW be aurpriaed that we 
cbooae to follow our own preoedent. 
.Aec:orc!Jqly, we affirm l.be orden Wider ......... 
It Ia .o ordered. 

SHAW, C.J~ and OVERTON, 
McDONALD, GRIMES, KOGAN and 
BARDING, JJ., CODCUr. 

THE FLORIDA BAR. PdltJonu, 

•• 
KIYin RULE, ReepondmL 

No. 771%6. 

Supreme Court of Florid&. 

Mat 28. 1992. 

Attorney dildpllDe P""'"din,r W'U 
broq!IL Tbe SupNme Court held that 

Attorney and Qlenl .,.58 
Draftlua will lD which attorney or 

member of attorney'• t&mlly appeara u 
beneficia.,, commJnaiinr tnlat ~l 
flmda with flmcla bdoariq to t,..., ..... 
ventures In which aU.Oruey hu ownerahip 
lot.erat, ualnr dleot.a' funda for purpoeea 
other lhao apecitk purpoM for which funda 
have been eotnultod to attorney, falling to 
have c:uh receipta aocl diabunementa jow
oal, Jedier earda, monthly compariloaa, 
and &DDualliltinp aftilable for inapectlon, 
and &lllna to comply with minimum tnat 
~tillc requiremetlta warn.Dll 91-day 
au.pallioa from pnctice of law. Code of 
Prof.Reep., DR 6-lOI(A), DR 6-101(A)(2.. 
8), DR ,_102(A); Weat'a F .S.A. Bar Rulea 
4-1.1, 4-1.1G(a), ~1.1, 6-1.2(bX5}, (cXl)b, 
(c)(2, 4); Weat'a F .S.A. Integration Rule, 
Art. 11, Rule 11.02(4); We~t'a F .B.A. lntb
rration Br-Lawa, An. 11, f 11.02(4)(c)2e, f, 
(4)(c)3a(ii), <•Xe)Sb. d. 

John P. ~. Jr., Eucut!Ye D). 
redDr and J ohn T. Deny, StaU CoUDKI, 
TaJiabeeaee, aod David R. Riatoff, AaaL 
StaU Counael. 'l'amJI&. for complalnanL 

Kevin Rule, in pro per. 

PER CVRJ.AK. 
1bla bar dlacipllna.ry p1 ooeedina ia ber ore 

ua upon the complaJnt or The Florida Bar 
and the referee 'a report and recommeoda· 
t1on. We ba•• jurladictioo Art. V, t 16, 
Fla. ConaL 

The referee made the following flndlnp 
or tact 

1. Reepondenl ia, aod ~l all tlmea 
mentioned herein wu, aubjeet to the jur
ildic:rion or The Supmne Court or Flor
ida. 

2. Jn or about Aug~~~!, 1!185, Reepon
deot drafted a Will for Walter Kluage. 

8. Reepondeot wu named a benefl
c::lary In the Will. Reeoondenl'a alater 

1 
I 
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Florida 
Power 
c .......... .. 

l..eslie J. Pauah, Blq. 
Division of Lepl Services 
Florida Public Service CommUs.ioo 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0SSO 

September 8, I 997 

RE; Undoc:kcled- Tcn-Yeat Site Plan 

Dear t.b. Pt.up: 

Bnclosed please find Florida Power Corporation's response to your 
Memorandum of August 13, 1997 requesting reply to certt.in questions regarding 
the above et.ptioned matter. 

Plet.se aclcnowledge your receipt of the above on the enclo.sed copy of this 
letter t.nd return to the undenignod. Thank you for your assistance in this matter. 

JAF/kp 
enclosure 

GENEIIAL OFFICE 

A Flotfl* l'rOfMW ea. ..... , 

.. 
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UNDOCXETBD - TEN-YBAR SITE PLAN 
Sepcembcr 8, 1997 

FLORIDA POWER CORPORATION'S 
M'SWERS ro FPSC AUGUST 13, 1991 QUES'J IONS 

1. Doel the •Qied• portion of the Florida Electric Power Plant Sltlna Act 11Jow 
mt-rchan.t plants to be certlrted? (A merdulnt plant ls a non-utWty power plant constructtd 
without a u:tillty applicant and there Is no obllptlon by cwtomers or any utility to pay rates 
basecJ In part oo !be 00111 or prlas or that plant.) 

I . No. 
As the Florida Publjc Service Commiuion llated in In re Pmlt!op of Nmau 

Ppwer Cmpog.tjoo to do!ennlne ncn1 Corcloarical power plapJ, Order No. PSC-92-121Q-FOF· 
I!Q 113, 1992 FPSC 10:6$3, 64S (Odobcr 26, 1992), and the Florida Supreme Coun affirmed 
in Nasag Power o..a•!!J•jqp y. neam. 641 So. 2d 396 11 398 (Fla. 1994), it Is tho need Cor 
addJtiooal IOUf'CCI and supplfe;s or dcctrfc power, rcsullinl from I duty to ICI'YC customers, 
which tho need delermlnatlon prrqedlng Is dealJIICd to e.wnine. AJ tho question deflllCS 
merchant plant, under SectJoo 403 .S I 9 FSA, 1101 only could a mercbant plant 1101 be certified 
u to need, thore would be no applicant elislble to apply Cor and n:ceivc a need cc:nification. 

l . Cu a mercbaDt plant be built without certHlatioo purwant to th• Power 
Pilot Sii.ID& Ad? 

2. No, unless tho pla.ot would fall within tho cxcqltioru cited in the Act. 

3. II tbe aaswer to both or the aboYt " •no•. ~ tht Florida Electric Power 
Ptaot Sltln& Ad frwCrate the !PERC polley for a competjtln wholesale markft by reRrlctin& 
totrt1 

3. No. 
F'EltC'I policy Cor a competitive wholesale marta bu been and is being 

developed within the framework of tho Pedctal Power Act, u amended, whleb rocognizcs the 
lqitlmlle inleresu or the swea In wurinJ the ava.llabllity or adequste reliable dcctrk: suvice 
(or their cilizcos and In tho pmtcc:tlon or tbelr covlronmcnt. The Florida Publlc: Service 
Commlulon'a blddlnJ rules provide an opponunity Cor e&"..I'JY auppUm, lncludlna non-ullllty 
lcocratorl, 10 compcthJvcly !rid JC!!CntfOD IUJlPI)' opclons in the ClOiiiCJtt Of appllcltions by 



• 
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' ' . . 
elcclrlo utilitiCJ for certlnc:atlon or nocd for power pursuanl 10 !bel Florida Blcclric Power Plul 

SlllJ11 Al:t. The Sltlna Acl now provlcb for compn:lw:llllve and etnclen1 review or 

envltonmenlaJ COIICCIIIS with ~ to Jloioposcd JCIICI'IIIon ~~~)' wbeQ a noccJ for the power 

has bocn delonnlncd by the PPSC. Florida Power beUevca lllatlho combin~llon of FPSC rules 

ancllho SltlnJ Act aro compatlblo with tho spirit and lniCIII or tho PllRC policy. 

GENERAL COMMENT 

~ J'CfPO'I,... Included bucln ICII forth P1oricla Power' a undcntandina of tho meaning 

and Intent of tho Plorlda Blcetrlo Powor Plant ShJna Act . I I Is tho view of Florida Power, 

bowevcr, t1w the manu of whether and how mcrthanl pww c:an be eotiSliUCU!d in Floridl 

sbould noc be c:onsldctcd In laolatloo, but rather sbould be viewed In the c:ontat of the broader 

Issues llw &urround the role or oompctlllon In and Ita Impact on Plorida'a elcelric power 

mattcu. 

•v-twsc .,, .., 
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AUSLEY & MCMULLEN 

AlTOIIIIIYI AHI1 C:OUHIUOIII AT I.AW 

Ks. Leal ie J. Paugh 
Stiltf counae\ 

tit •ouTM CA.I.MOUH aTJtCC"T 

• .o. •o• 11•1 t1.1.., .Juoa) 
T..__L'-AMA. ... &~. , .._O Jt t OA J,IJJOI 

te..cu ,,.,. ... ru. 1...01 •••·:r•.-o 

Saptalllber 9, 1997 

HNIQ DELXVEftED 

Diviaion of Legal Sarvicoa 
Florida PUblic Service co~miaaion 
2540 Sh~rd Oak Bou1avard 
Tal1ahaa .. a, PL 32399-0850 

Ra: Qndoclseted - Ten-XAAr Site Plan 

Dear Ms. Paugh: 

Enoloaod ore Talllpa El ectric Company' a repliae to tho 
quutiona aet forth in your Kuorandua dated Auguat 13, 
PlAAse let ua Jsnov it we can be of any further aoeiatanco. 

JDB/pp 
Enclosure 

cc: Joe Janlc.ine 
Michael Hoff 
Xoy Flynn 
Angie Llewellyn 

Sincerely, 

-~~ 
. James D. Beasley& 

(vfanc.) 
(v/anc .) 
(vfanc.) 
(w/enc.) 

...... 

three 
1997 . 
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'fAKPA IU£C1'RIC' S RE SPONSES TO FPSC STAFF QUESTIONS 

Isaue 1 . Does the •ne ed• portion of the Florida Electric Power 

Plant Siting Act a llow aerchant plants to be certified? 

(A mer chant p lant is a non-utility power plant 

construc ted without a u tility applicant and there is no 

obligat ion b.Y customers o f a ny utility to pay rates baaed 

in part on the costs or prices of that plant . ) 

Response: No. The Siting act was passed by the l egislature in 1973 

!or the purpose of protecting the envi ronment while 

efficient ly and reliably meeting Florida' s reta i l 

electzic power needs. Thill goal was to be achieved 

through a care!ul balancing of the need !or new 

generating capacity to serve ret ail load against tht: 

incr emental environmental impact s and increased cost to 

ratepayers associated with the construction of such 

capacity . "Merchant Plants•, as de tined above , do not 

lend themselves to this balancing process. By definition, 

these plants are not built as t.he result o! an obligatio n 

to serve and, accordingly, retail customers have no 

obl1gat1on to cover the reasonable costs of such 

capacity. They are built on the basis of entrepreneurial 

speculation, not o!ticially verified need. In the absenc e 

of veritiable need, there is no cou.nterval llng basis 

under the Siting Act for permitting the environmental and 

economic consequences associated with the construction 

and operation ot such capacity. Therefore , the Siting Act 

is structured in a manner which does not permit merchant 

plant.s, as defined above, to be certified' . 

I In •• • •• u fM£ Corpore tie X· Raeesm. ,41 Sold )16 en e . 1994, t th• Supr ... 
COUn. ot Plod eta attl...J"'III'd t~ C~eeton• • deteralnetlew"J ltut only en •Appl icant • 

o:ould a pply tor a dotendrwo~l- o f nud undor til• SHllt9 A<:t &ltd tlt.at on •N>PII~t· 
aat be an oloctrle utility . 
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The above notwithstanding, the Siting Act does not 
prevent power plants from being constructed and operated 

in Florida by non- utili:ies. For example, the 

Commission's existing rule concerning the selection of 
generat ing capacity, Rule 25-22 . 082, Florida 
Administrative Code, mandates a request f or proposal 

(JI.FP)procedure tor the construction of new 9enerat1ng 
capacity by public utilities which has the effect of 

broadening the opportunities for non-utili t y entities to 
build and sell the output from new power plants . 

Ieeue 2: Can a merchant plant: be built without certification 

pursuant to the Power Plant Siting Act? 

Ra•ponee: Yes, although there is no controlling 1udicial precedent 

to this effect. By its terms, the Siting Act does not 

cover non-steam and non-solar power plants, including 
~Merchant PlAnts", of any size' . ln addition, it excludes 
all steam and solar generating plants wi th capacity of 

leas than 75 megawatts . 

Ieeue 3: If the answer to both ot the above is ~no," does the 

Florida Electric Power Plant Siti ng Act frustrate the 

FERC policy for a competitive wholesale market by 

restricting entry? 

Ra-s>Onae : No. The operative FERC policy,· expressed in its Order 
: 888, is t o assure equal access to transmission on 

comparable terms to all suppliers of capacity and energy. 

2 s ee s e ction.a 403. 501 U2} and 40J,. So6 or tbe r lotjda Electric Power Plant 
Si~~nq ~t 

J 
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The object of FERC' s policy is to insure that maximum 

economic efficiency is achieved by providing a •level 

playing field" so that supply resources can com.pete 

fairly aqai.nst each other in the wholesale market. The 

FERC luis not attempted to take away from states the right 

and duty to determine the need for additional generating 

capacity, where new capacity should be sited or how best 

to protect the environment if new capacity is built. 

Thue tiiAt.ters are left to the state to address on the 

basi& of tlhe needs and interests of their respective 

bodies of retai l ratepayersl, 

1 
ltml,on 301 ot the rmn1 Power 1\<a exprou1y lhuu P'ZIIC' • )ucltdlctlon 

•to tboat aatteca wblcb • ~• not eub)~ to cequl at ion by the 5tatea.• 16 u . s.c . 12•-
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Ms. Leslie J. J>auah. Staff Colrllscl 
Divislca of~pl Services 
florida Public Service Commlssioo 
2540 Shumard Oak Blvd. 
TaiWwsec, florida 32399·0&50 y ,l 

Aurust 26, 1997 

Tb.ls len~ It in response 10 lhe lhrcequalion< rcpdlng florida's Electrical P~ Plant Siting 
ACI (PPSA) that were Issued Au&ust 13, 1997. Forpurposea of clarifiearion, responses to and 
tbowlhe PPSA arc based on and ref~ to the renm, definhlons and intents of florida Suru~. 
Cl"'Jlrcr403. ScclioCII 403.501 • 403.518. 

Question I alai: "'DoG W '7wd' portion ~W F1orldo EJ«Jrlc Po-..·u PIDIIt Sltillg Aet o//Qw 
mudlaJJt p/alfJS to ~ cutl/1«f 1". 

I don't believe 1M~ 10 tbis question is a simple yes or no at wOilld be npcetcd. The current 
languaac of the PPSA obviously doet 110( define 1 "Mm:h&nt Plant" and therefore appcazs 10 
exclude them liom the pnxas. The lanauq:cofthe PPSA wu dalanod. u we all know, prior tO 

thcCOI>Cq)t ofMm:hant Planrs and thus dealt anly with known power prodUCCR of the time, 
tntdltiooai"Eicc:tric Utilities" as defined in 403.503( 13). Simply becwv Mtrtbant Plants - 110( 

dcfmed m lhc PPSA ~y 1101 l!ltCeiAtily preclude lbcm dtber. Section 403.519 sJvcs the Florida 
Public Service Cocnmis$lon lhc authori01 10 "bqpn a J'l'f)C«dlng to cklt!nnlne tlu! n~dfor on 
tltctrlcol ~' planr. While pcrbapt not a convenient mW>J tc> do so, this may be an avenue 
tOt the Commlsalo-n 10 dctcnnme the need fot a proposed Mcrehanr Plant if 10 desired. 

Qucslioo 2 alai: •Our a mucluJIII p/0111 ~bulb without cmlj/CDtJon pursuant to tht! Po"~' 
Pi1Jr.1 Sil!r~ Aa r 

Autatcd carll~. withom a dcliniric>n of"Merclwu Plant" In the I>PSA, it would appeu t1w this 
lypc ofpovmplant would be eacluded liom the need proccu poruon of the PPSA. As any power 
producing facility ou11klc of solar is an emissions source, a Merchant Plant would have to satisfy 
any and all roqulrcmcnts of florida'• DBP roqulre:meniS for pcnnittina and opmtiDJ sueb a 
f.lc!Uty. AJ .uch, h woulcl~pp~W tlw a Metehan1 Plant could be built and operated without a 
"Need Certi:(IC&Ilon" but still &ubjectiO Ell'o'irOCWIUltal Pcrmittift&.. 

City of Lakeland • Oepal1ment of Electric & Water Ulltilles 
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Tbe thitd qucsdoll, 141ille ccndltionil upon r11e prior IWO, lliU bu merit frK disc:ussion. Tbe PPSA 
may noc clirealy frvsua~e lhc FERC policy for a c:ooupelirivc wholesale matket by restricting tntJy 

toM~ P~ bw its lack of addressing r11e c:hanaln& limes docs noc embrace ir eilhcr. 
P~ the m<n Josjc:alqucstion ml&ht be, ~WNit rolt~d«3tllePPSA hlrve in ~«lay's 
0/J~t/tl\e mtuktJ drl- -1rontr~D~~ 7" AJ we move into a derqulated competitive !1\IAtt 
mv!IOMicnt, lhc OUIIb1 wiD play a latJer role and have fiiOftl control over lhc decisions that 
power produem aWc6. Ia I ll'il6 opellllld t4111j)elilive rwbl, tlif ~Otam\iJWiOD o! Need 
Procea~ of the PPSA is oo tooaer aeeded The ~of ratn and rue hue f~K generation 
aueul'mvcstmeoiS u 14'e have~ them In 1 monopollsde ~ aro no longcrpresetu as 
c:us10mm can fwltch suppllera If ra~ are DOC oompcritivc. Tbc role or lhe Commission and the 
PPSA clwlges &ora ptOCcctii!J: lhe customer l&llnn imprudent gmentlon invcsll!lcnt and over 
bullciin& to mote of a role of CU>Suri.ai thai minimum ctandln!J and adequacies"" m<t along with 
"'gul.ttlon of lhc mnalning mooopolistilt delivery portions of lhc lndiiS'II)'. The !1\IAet, c:ustomer 
choice. ul!lman:ly will negulatc po'olo'tt produc:m. 

Does lhc PPSA and pcrlll.pl ccnain llmetioos oflhc CommiMion llced to ehanac 1 If we are 
c:onvlnccd tbal Florida will open ili&I'IIIJ and doors 10 retail level competition in pcwer supply, 
!hell, Yes! 

Thanlc you frK lhe eppommlty 10 rupond to r11esc questioN. If you have any qucstionrK ...Ub to 
cllscll$$ these ~$sues funbtr, please pvc me a calL 

Sincerely 
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La& J. Pauah, Staff Counsel 
OMtion o(Lepl Servicea . 
swe or Florida Pub6c Savic:e Commissioll 
2S40 Sluoanl Oak Bou1cYard 
T~ FL 32399-0150 

•1-t-
li\At. tr'l .. ,,. 

In rcspon~e to your queltlonJ dated Auswt 13, 1997, the City of 
Tan.huJee ~ively docllnes 10 answer them dinaly bcuusc: it appean 
!bey call (or lp«illc lepl imerpn=qtions. However, from a busincu 
paspoeti¥e. the City orTallahasloe believes that the requiremenu of the 
Florida E1oct.rie Power Plan! Sitina Act should flir1y apply to all 
proJpective 0wnet1 of power plan1t whlle protc:c11na the State' I resources 
as Of'i&ina1Jy lllticipalcd ~ the act. 

KMG. Wailes 
GcueraJ Man~&« 
Elec:trio Operations 

cc:: David B)'l'lle, Syitm2l!.diability 
Sam Bdl, A&slslant City Man~&« 
Ken Auslln. General Servicea 

.. 
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