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CASE BACKGROUND 

Gulf Utility Company (Gulf or utility) is a Class A utility 
which serves approximately 7,040 water and ~.435 wastewater 
customers in Lee County, Florida . The utility is located in a 
water use caution area as designated by the South Florida Water 
Management District (SWFWMD) . Rate base was last established for 
Gulf's wastewater facilities by Order No . 20272, issued November 7, 
1988, in Docket No. 880308-SU. Rate base for water facilities was 
last established by Order No. 24735, issued July 1, 1991, in Docket 
No. 900718-WU. 

By Order No . PSC-96-0501-FOF-WS, issued April 11, 1996, in 
Docket No. 960234-WS, the Commission initiated an overearnings 
investigation and held $353,492 in annual water revenues subject to 
refund. As noted by that order, the overearnings investigation has 
been combined with this rate proceeding. 

On June 27, 1996, Gulf filed an application for an increase in 
wastewater rates, approval of a decrease in water rates, and 
approval of service availability charges. The minimum filing 
requirements (MFRs) were satisfied on August 23, 1996, which was 
established as the official filing date pursuant to Section 
367 . 083 , Florida Statutes. The utility's requested test year for 
interim purposes is the historical year ended December 31, 1995. 
The requested test year for final rates is the projected year 
ending December 31, 1996. 

By Order No. PSC-96-1310-FOF-WS, issued October 28, 1996, the 
Commission suspended Gulf's proposed rates, approved interim 
wastewater rates subject to refund, and granted the utility's 
request to reduce its water rates and held additional water 
revenues subject to refund. The Prehearing Conference was held o n 
February 17 , 1997 . The techni ca l a nd c us t omer hearings were held 
on March 5 and 6, 1997 at the Elks Club of Bonita Springs in Bonita 
Springs , Flo rida. 

By Order No . PSC-97-0847-FOF-WS, is s ued J uly 15, 1997 (Final 
Order), the Commission approved final wa ter and wastewater ral~s 
and c harges for Gulf. On July 30, 1997, Gul f timely filed a Moti on 
For Recons ideration of Order No. PSC-97- 0847- FOF-WS. Gu lf a l so 
filed a Motion to Release Escrow Funds on July 30 , 1997. OPC filed 
a response to the Mot ion For Reconsideration o n August 11, 1997 , 
a fter an extension of time approved by the Commission. On 
September 18 , 1997, Gul f filed a Request for Administrative Notice 
for a letter provided by an engineering firm to support the in -
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service time frame for the one million gallon reject holding tank. 
This recommendation addresses Gulf's Request for Administrative 
Notice, the Motion for Reconsideration and the Motion to Release 
Escrow Funds, and OPC's response to Gulf's Motion for 
Reconsideration. 
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ISSQI 1: Should Gulf's Request for Administrative Notice be 
granted? 

RECOMMINDATION: No. (VACCARO) 

STAFJ' ANALYSIS: On September 18, 1997, Gulf filed a Request for 
Administrative Notice, in which it requests that t he Commiss ion 
take administrative notice of a letter provided by an engineer i ng 
firm which purports to set forth the time per i od in wh ich Gulf's 
one million gallon reject holding tank will reac h start-up and be 
fully operational. Gulf ha s requested reconsideration of the 
Commission's decision to exclude this tank from rate base, as 
discussed in Issue No. 4. As grounds for its request, Gulf alleges 
that the facts stated in the letter should be administratively 
noticed, "because they are capable of accurate and ready 
determination by the Commission and staff," as provided i n Section 
90.202(12), Florida Statutes. 

Section 90.202(12), Florida Statutes, pro vides that the 
following may be administratively noticed: 

Facts that are not subject t o dispute because 
they are capable of accurate and ready 
determination by resort t o sources who•• 
accuracy cannot be queationed. (Emphasis 
added.) 

Examples of such facts are the exchange rate between American and 
Canadian currency and whether or not a specific l ocat i o n falls 
within county boundaries. ~ Macoonald v. International Chemalloy 
Corporation, 473 So. 2d 760 (Fla. 4th DCA 1985 ); and Liberty Mutual 
Insurance Company y. Maaee, 389 So. 2d 1090 (Fla. 4th DCA 1980 ), 
respectively. These examples are facts whi c h do not require formal 
proof because they are indisputabl e . Staff does no t believe that 
the start-up and operational dates of a ho lding tank are the types 
of facts c ontemplated by the statute. Further, in the MacQonald 
case , the Court held that a letter from counsel was not sufficient 
author ity to base judicial notice on the Ame ri c an/Canadian exchange 
rate. 473 So. 2d at 761. Likewise, staff does not believe that 
the letter provided by Gulf is sufficient authority upon which to 
base administrative noti ce o f the facts alleged. 

Staff also notes t:hat pursuant t o Sec tion 
Statu tes, "[a]uthentication or identific~tion 
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required as a condition precedent to its admissibility." Gulf has 
not provided a witness to authenticate the letter in question and, 
at any rate, the record in this Docket is closed, barring inclusion 
of any new evidence. Based on the foregoing, the Commission should 
deny Gulf's Request for Administrative Notice. 
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ISSUI 2: Should the Commission reconsider Orde r No. PSC-97-0847-
FOF-WS based on Gulf's assertion that the order violates the " e nd 
result doctrine?H 

RICOMNINDATIQN: No, the Commissi on should not rec~nsider Order No . 
PSC-97-0847-FOF-WS based on Gulf's assertion that it vi o lates the 
~end result doctrine.H (VACCARO) 

STAFF ANALYSIS: In its Motion f o r Reconsideratio n Gulf requests 
that the Commission reconsider it s Final Order on the basis tha t 
the Commission's order does not consider the effects it will have 
on the financial integrity of the utility, and, there f o re, ignores 
the "end result doctrine.H Citing Federal Power Commission y, Ho"e 
Natural Gas, 320 U.S. 591, 602 (1944), Gulf states that "the end 
result doctrine establishes the constitutional principle that rates 
which do not 'enable the company to operate successfully, to 
maintain its financial integrity, to attract capital and to 
c ompensate investors for the risk assumed' result in an unlawful 
confiscation of the utility's property.H Gulf further states that 
"the end result doctrine applies in every rate case to determine 
whether just and reasonable rates have been set." Gulf c ites , 
among others, the following cases in support o f i ts s tat e me nt: 
Tamaron Homeowners Association. Inc . v, Tamaro n Uti l ities. Inc., 
460 So. 2d 347, 353 (Fla. 1984); West wood Lake. Inc . y. Dade 
County, 264 So. 2d 7, 9 (Fla. 197 2 ). 

In its motion, Gulf provided an Aff i davit of Mr. James Moo re, 
Pres ident of Gulf, which allegedly details the effec t whi c h the 
Final Order will have on the utility. In summary, the Affidavit 
provides that Gulf will not have a suffi c ient return t o provide 
confidence in the financial integrity of the business, mainta in it s 
credit, and attract capital on reasonable t e rms. Gulf al so s t ates 
that "[t)he end result of the Final Orde r is that t he r e is 
inade quate revenue from utility operatio ns t o pay bond int e r e st o n 
Gulf's outstanding debt securities.H Finally, Gulf s t ate s that 
the Commission has set rates which are $4 38,0 37 l ess than it 
req uested; therefore, the Commission ha s set r ates whi c h are not 
fair, just and reasonable. 

In it s response to Gulf's motion, OPC agrees with the ho ldings 
o f the c ases cited by Gulf. However, OPC asserts that the 
ha rds hip s alleged in Mr. Moore's affidavi t , are due t o the i ssuance 
o f e xcessive debt in 1988. OPC s t a t es t hat Mr. Moore t e stif ied at 
he ar i ng that the utility borrowed $1 0 , 000 ,000 in 1988, yet i t was 
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not required to borrow this much money. (TR 578) OPC furth e r 
states that on cross-examination, Mr. Moore conceded l hd t t he 
amount of Industrial De velopment Revenue Bo nds issued by the 
utility was a decision made by the utility, not customers. (TR 579 ) 
Likewise, Mr. Moore admitted that the losses sustained because of 
these bonds were the result of management decisions , no t c ustomer 
o r developer decisions. (TR 579-580) OPC asser ts that t he loss 
depi c ted in Attachment 1 to Mr. Moo re's Affidavit is due solely to 
the issuance of bonds which greatly exc eeded the c apital 
requirements of the utility. OPC concludes that a l oss sustai ned 
by the company's excessive debt should be sustained by the utilit y, 
not the customers, and Gulf's Motion f o r Reconside r~ti on sho ul d be 
denied. 

The standard for determining whether reco n s ide ra tion is 
appropriate is set forth in Diamond Cab Company of Mi a mi y, KinQ, 
146 So. 2d 889 (Fla. 1962) . In Diamond Cab, the Cou r t held that 
t he purpose for a petition for reconsideration is t o bring t o an 
agency's attention a point of fact or law which was overlooked or 
which the agency failed to consider when it rendered its order in 
t he first instance, and it is not i n tende d as a procedure for 
rea rguing the case merely because the losing party disagrees with 
t he judgment. IQ. at 891. In Stewart Bo nded Warehouse v. Bev~, 
29 4 So. 2d 315 (Fla. 1974), the Court held t hat a petiti o n f o r 
reconsideration should be based upon speci fi c fa c tual mat ters s et 
f o rth in the record and susceptible t o r e view. Staff ha s app li ed 
these standards in its analysis o f Gulf's Moti o n for 
Recons ideration. 

Staff agrees with the holdings in the c ase law c i ted by Gulf , 
but staff does not agree with the appli cability of the cases to the 
i nstant situation . According to these cases , end r esu lt s are rat es 
which are just and reasonable. Staff bel ieves that tile Commissio n 
is well aware of its obligation to set just, r easonable and 
compensatory rates under Section 367 . 081( 2) (a) , Fl o rida Statutes. 
By Order No. PSC-97-0847-FOF-WS (the Final Orde r ) , the Commission 
approved rates that would allow the utili t y the opportunity to earn 
a 9.20% rate of return on its investment and to recover it s allowed 
level o f expenses. The Commission fully considered al l evidence 
presented and found that the final rates were j ust, fair and 
reasonable. It is apparent from Gulf's argument s that it is me rely 
dissatisfied with the outcome o f the hearing. Therefo r e , Gulf's 
arguments a re inappropriate for r econsideration under the Diamo nd 
~ case. Furthermore, staff note s th.:~t Gulf inappro priate l y 
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r e li es on Mr. Moore's Aff idavit and attachment, ne ithe r of whi c h 
a r e a part of the record in this c ase. ~ Stewart Bonded 
Warehouse v. Beyis, 294 So . 2d 315 (Fla. 1974) . Accordingly, staff 
believes that the Commission should not reconsider Gulf's motion. 

Further , staff agrees with OPC that Gulf's exces~ive debt is 
not the responsibility of the ratepayers. The Commission correctly 
allowed the utility to collect interest on its rate base only, and, 
therefore , did not make a mistake of fact or law. Based on the 
foregoing, the Commission should deny Gulf's Motion for 
Reconsidera tion . 
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ISSQE 3: If the Commission approves Gulf's Motion for 
Reconsideration, should it authorize Gulf t o collec t the difference 
between its interim and final rates in the form of a surcharge from 
those customers who received service during the interim period? 

RECQttCNDATIQN: No. (VACCARO) 

STAFF AHALXSIS: In its Motion For Reconsideration, Gulf requests 
the Commission to authorize it to collect the difference between 
its interim and final rates in the form of a surc harge from 
customers who received service during t he i nterim pe ri od, if t he 
Commission approves Gulf's Motion. In s upport o f it s reques t, Gulf 
states that if its Motion i s approved, Gulf's revenue requirement 
f o r water will be greater than the revenue allowed for interim 
r ates. Gulf alleges that, under case law, "utility companies mus t 
be allowed to recoup through a surcharge revenue deficiencies 
c aused by interim rates set lower than final rates." In support of 
its argument, Gulf cites Southern States Utilities, Inc . v. florida 
Public Service Commission, 22 Fla . L. Weekly 01492 (Fla. 1st DCA 
June 17, 1997) citing GTE y. Clark, 668 So . 2d 971 (Fl a . 1996) . 

In its response to Gulf's Mot ion, OPC states that the 
utility's request should be denied. OPC states that Gu l f 
mi s construes the Court's finding in Southern States. Furthe r, OPC 
states that the Commission's rules and the Florida Statutes pro v i de 
a different method of calculating inte r i m and f i nal rates, suc h 
t hat Gulf's requested surcharge would nullify the requirements of 
Se c t ion 367.082, Florida Statutes. 

Staff believes that Gulf's reque st is inappropriate f o r 
reconsideration for several reasons. First, the utility r~ises new 
arguments regarding subject matter not previously contained in the 
rec ord of this procr eding. ~ Stewart Bonde d Warehouse 2 94 So . 2d 
at 317. Second, Gulf's request does not r e l ate t o whe the r the 
Commis s ion made a mistake of fa c t or l a w i n rna king its fi na l 
de c i s i o n o n r a tes. ~ Diamo nd Cab 146 So . 2d at 891 (Fla . 1962 ). 
Th e r P f o r e , Gul f 's request is outside the s c ope o f recon s ide r a tio n. 

Th i rd, Gulf's argument i s unsuppo rt ed by c a se l a w. The 
Southern States dec ision is not appli c able . As OPC asse rts, Gul f 
mis c o nst r ue s the Court's finding in So uthern States. In the 
Southe rn States c ase, the Commission dire cted So uthe r n Sta tes 
Uti 1 it ies, Inc . ( SSU) to make refunds t o c ustome rs who o ve r paid 
unde r e rroneously approved uniform f ina l r a tes , but de ni e d SSU a 
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surcharge for customers who underpaid under the uniform rate 
structure. The Court determined that SSU could collect the 
surcharge from customers who underpaid and, citing the ~ case, 
stated that "equity applies to both utilities and ratepayers when 
an erroneous rate order ia entered." Southern States, 22 Fla. L. 
We e kly at 01492. Because the Southern States and ~ cases only 
address surcharges involving erroneously approved final rates, 
neither case supports Gulf's position. In the present case, Gulf 
has never alleged that the Commission's determination of interim 
rates was in any way erroneous. 

Finally, the determination of the appropriate interim amount 
is one strictly made following the formula found in Section 
367 . 082, Florida Statutes. Interim rates "protect ut i lities from 
'regulatory lag' associated with full blown rate proceedings." 
Citizens of the State of Florida v. Public Service Commission, 425 
So. 2d 534, 540 (Fla. 1981). These rates provide the utility 
relief pending the Commission's final decision on rates, requiring 
o nly a prima facie showing of entitlement to relief. As such, 
inte rim rates are not intended to provide a utility with the same 
level of relief which may be established by a complete evidentiary 
hearing. Gulf's requested surcharge would undermine the purpose of 
interim rates. The interim statute does not contemplate a true-up 
or surcharge of any alleged deficiency later. Therefore, staff 
believes that a surcharge would defeat the purpose of interim 
rates. Based on the foregoing, staff recommends that the 
Commission deny Gulf's requested surcharge . 

10 
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ISSUE 4: Should the Commission reconsider its decision to exclude 
the one million gallon reject holding tank for the Corkscrew Water 
Treatment Plant from rate base ? 

RECaiMENDATION: No. (FUCHS, VACCARO) 

STAfF AHALXSIS: Gulf states on pages 6 and 7 of its Mot i o n f or 
Reconsideration that the Commission misapprehended Section 
367 . 08 1(2), Florida Statutes, in excluding the cost of construction 
of the one million gallon reject holding tank from rate base. That 
section states, in part: 

The Commission shall also consider the investment of the 
utility in land acquired or facilities constructed or to 
be constructed in the public interest within a reasonable 
time in the future, not t o exceed, unless extended by the 
Commission, 24 months from the end of the historical 
period used to set rates . 

According to Gulf, the language plainly states that the 
Commission shall consider the investment i n fa c i 1 it ies to be 
constructed "24 months from the end of the historic al test period." 
In its mot ion, Gulf references a statement from page 12 of the 
Final Order in this case which stated, "had there been at l eas t a 
signed contract to construct the reject holding tank, we could have 
considered its inclusion in some manner." Gulf maintains in its 
petition, that the Final Order o ver looked Gulf's legal argumen t 
that the holding tank should be in rate base because it is required 
by Gu lf' s Florida Department of Environmental Protection (DEP ) 
permit, and that the minimum filing requ irements (MFRs) contain all 
information required by Rule 25-30.4415, Florida Administrative 
Code (FAC), in order to include the cost of this tank in rate base. 
Furt hermore, Gulf requests the docket be kept open until the 
completior. of the million ga l lon holdi n 1 tank project for the 
purpose of including it in rate base. 

In regard to keeping the docket open , OPC points o ut, in its 
response to Gulf' s Motion, "Such a procedure might be a reasonable 
option if the Commission could satisfy itself that a mater ial 
savings could be realized for t he rat epa yers . Ho we ver , upon 
verification that the faci l ities have been completed, the 
Commission must also verify the proper amount of CIAC to offset the 
investment and the proper used and usef ·11 percentage of the 
facilities." 
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OPC , in its Response to Motion for Reconsiderati o n states, 
"The Company had the obligation to present the evidence, which is 
made a part of the record, to support the inclusion o f this 
facility in its rate base. At the hearing, the company c learly 
failed t o meet this burden.u OPC further states that, "It is not 
appropriate f o r Gulf to now utilize a motion for Reconside ration t o 
s upplement the record to bolster its case on this issue, after the 
hearing has been completed. That is not the purpose of a Motion 
for Reconsideration, per the Diamond Cab Co. case.u OPC further 
sta tes that the plain language of Secti o n 367.081(2), Fl or ida 
Statues , only requires the Commission to consider the investment of 
the utility in land acquired or facilities construc ted within a 
reasonable time in the future .... " 

The utility chose an histori c test year ending Dec e mbe r 31, 
1996. As of the end of the utility requested test year, t here was 
no construction initiated, nor firm contract signed, f o r 
c onstruction of the holding tank. Staff provided Gulf ample 
opportun ity to produce firm evidence of a signed contract or ot her 
proof o f construction up to and inc luding the c ustome r hearing 
dates o f March 5-6, 1997. Utility witness Moore was asked at the 
hearing regarding the disposition of plans for the tank. His 
responses indicated that the tank had not been c onstruc ted n o r wer e 
an y c o ntrac ts in hand to indicate construct i o n wo uld be i nitiated 
in the foreseeable future . (TR 128-129 ) Th e re is no evidence in 
the record to support the utility's positi o n for reconsideration. 
Staff agrees with OPC's position that language pro vided in Section 
367.081(2), Florida Statutes, only requires the Commission to give 
consideration to future investments in land o r fac ilities . At the 
hearing, several questions were asked of Mr. Mo ore to permit the 
uti 1 it y to show some proof of a firm contract or to provide 
posit ive , satisfactory evidence of an intent f or imminent 
initiation o f construction of the tank. No such evidence wa s 
pro v ided. 

The utility's argument, that the Final Order o ve rl oo ked the 
legal argument that the reject holding tank should be in c luded in 
rat e ba se because of DEP permit require ments and t hat t h e MfR s 
contain a ll information required by Rul e 2 5 -30 . 4415, FAC, t o 
include t he cost of the tank, is invalid. This rule only states 
the f i 1 ing requirements for requesting recovery of suc h plant 
costs ; it does not automatically authorize re c ov e ry wi t hout fur the r 
s t1ppo rt i ng e vide nce . Again , Gulf wa s give n o ppo rlunit IP~ ; tt llw 
lle dring ln Marc h t o produc e evidence o f constructio n o r tirm 
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contracts for construction of the ta nk. N"i t l1" ' w., ~ · ' " ' t ta , ·uml ng . 
The responses to staff que st i n n " I " ' " '"' .'" ' " " r 11111 111t o rmation that 
would s a ti s fy th"' ' '"" t"lr nltarnll <>t c ompl e ti on within the 24 mon t h 
1,., , ; ,, , 111 •ttr c::~ ll un . Gulf has the option of initiat ing a limited 
~• vcceding or another rate case i n o rder to plac e the ho lding tan k 
in rate base. 

With respect to keeping the doc ket open f o r possible inclus ion 
of the investment for the mil lion gallon reject holding tank, staff 
agrees with OPC. This is more involved than simply including new 
investment dollars in rate base. Wh i l e leaving this doc ket open 
might possibly result in l ower rates for c us tomers in this docket, 
it would set a precedent f or future dockets . The record in thi s 
docket has been c losed. Pa r ties and the Comm ission should note 
that another docket can be opened at a subsequent time to readdress 
Gulf 's rates. 

Based on the evidence in the record, the Commission did not 
rna ke a mistake of fact or law in its decis ion on t his issue . 
Therefore, staff recommends that the Commission deny t he Mot ion For 
Reconsideration to include the one mi 11 i on gallon ho ldir.g tank in 
rate base. Staff further recommends that the Commission deny the 
r e quest to leave this docket open t o inc lude t he mill ion ga l lon 
ho lding tank investment in rate base. 
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ISSUE 5 : Should the Commission reconsider it deci sion t o use 1 99~ 

flows in lieu of 1996 flows when calculating used and useful 
percentages for the water and wastewater treatment plants ? 

RECOMMENDATION: No. (FUCHS, VACCARO) 

STAFF ANALYSIS: Gulf states in its Motion for Reconsideration, that 
the Final Order in this docket is in error due to the use of 1995 
flows instead of test year 1996 flows in determining used and 
useful percentages for the water and wastewater plants. The mo ti on 
states that the Commission overlooked the inc lusion of flows for 
the Flor ida Gulf Coast University and overlooked inclusion of 
additional flows required by the 1996 growth of 4 30 equivalent 
resident ial connections (ERCs) in t he wat e r o perations and 49 5 ERCs 
in the wastewater operations. 

I n its response to Gulf's Motion for Reconsideratio n, OPC 
agrees that the calculations utili zing single family ERCs of 396 
gallons per day (GPO) for water and 250 GPO for wastewater 
presented by the Utility were high, as revealed at the hearing. 

Gulf chose a test year ending in Dece mber 19 96. The utility 
filed MFRs containing 1995 flows with no project i ons f o r 1996 . 
There is no precedent for the Commission utilizing growth figures 
by projecting future flows in lieu of the flows provided by a 
utility in its filing. The utility further argues that the 
Commission overlooked the flows of the Florida Gulf Coast 
Unive rsity in its calculations. Flow proj e c tions provided by t he 
utility for the university were based on single family ERC flows of 
3 96 GPO for water and 2 50 GPO for wast e wate r. This figure wa s 
found to be inaccurate during the hearing in Mar c h of 1997. 
Testimony at the service hearing revealed cur rent ERC flow to b e 
206 GPO for water and 158 GPO f or wastewater . (TR 17 6-17 7) Gulf 
calculated flows equal to 18 3 ERCs at 396 GPO per ERC totaling 
73,000 GPO. Actual University water flows utilizing the co r r ected 
ERC GPO s hould be 183 ERCs times 206 GPO or 37,698 GPO, a reducti on 
o f 35 , 302 GPO. The capacit y of t he wa ter plan t i s 4. 2 1 5 milli on 
gallons per day (MGD) and its current average of five d a y maximum 
flow is 2 .746 MGO. The 37,698 GPO for the university is 1.4 % of 
the average five day maximum flow, which staff believes i s an 
insignificant increase on the existing flows. Furthermo re, the 
university flows were not even scheduled to begin unt il opening day 
in August o f 1997, well past the end of the 1996 test year . 
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The utility argues the staff o verlookec inclusion of 
additional flows required by the 1996 growth of 430 ERCs in the 
water and 495 ERCs in the wastewater operations recognized by the 
Commission. Those flows were inc luded in the margin reserve 
all owa nce granted by the Commissi on. The margin rese rve a ll o wance 
inc ludes an 18-month growth period . Therefore, not only all of 
1 9 96 flows, but half of 1997 flows are included in the margin 
reserve allowance. To further include them as the utility requests 
in its Motion for Reconsideration, Appendix D, would amount to a 
double dipping of the flows in the used and useful ca lculations. 

Based on the evidence in the record, staff does no t believe 
that the Corruuission made a mistake of fa c t or law in its decision. 
Therefore, staff recommends that the Commission should not 
reconsider its decision to use 1995 flows in lieu of 1996 flows as 
argued by Gulf. 
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ISSUE 6: Should the Commission reconsider its calculation of non­
used and useful investment in wastewater plants? 

RECOMMENDATION: No. (FUCHS, VACCARO) 

STAFf ANALYSIS: Gulf argues, in its Motion for Reconsideration, 
that the Commission erred by applying the non-used and useful 
percentage to total investment in the wastewater treatment plants. 
Gulf further states that this is a c l ear inconsistenc y within the 
order and a mistake of fact, and that the non-used and useful 
inves tmen t should only apply to the chlorine contact chamber and 
Phase 3 of the Three Oaks Wastewater Treatment Plant (WWTP) . 

OPC argues, in its response to Gulf's moti on, that the 
Commission correctly applied its used and useful adjustment only to 
the Three Oaks WWTP . Further, OPC contends that the Commission 
found that the old plant is an integral part of th~ new plant and 
it is consistent with that determination to apply the used and 
useful percentages to the entire plant. 

Staff agrees with the utility that, in the interest of 
complete accuracy, the Commission should have removed the 
investment in the San Carlos and old portion of the Three Oaks 
WWTPs from the used and useful investment before calculating the 
p e r c entage. The Commission, however, is required to use only 
information contained in the record. Gu lf did not segregate the 
funds by individual plant in its filing. We believe it i s 
incumbent on a utility to state its case in its own best interest. 
To submit the segregated data in its Moti o n for Reconsidera tion , 
whi c h was not included in the record, and request tha t it now be 
inc luded as foundation to reconside r used and useful is 
inappropriate under the Stewart Bonded Warehouse case . 

OPC 's argument regard i ng the findings of the Commission with 
regard to the application of used and useful percentages is wi thout 
merit . The fact is this Commission did approve different l e vel s of 
used and useful for the various plants. It is also true tha t the 
Commission applied the used and useful percentage of o ne plant to 
the entire investment. The reason for the application in this c ase 
was not consistency but necessity. Based o n the record, there was 
no way to segregate the actual dollars invested in the vari o us 
plants. 
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Based on the record, staff recommends that the Commission 
should not reconsider its calculation of non-used and useful 
investment in the wastewater plants of Gulf. 
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ISSUE 7: Should the Commission reconsider its decision to impute 
CIAC on the margin reserve for the wastewater operations? 

RECOMMENDATION: No . The Commission did not make ·an error of fact 
or law on the imputation of CIAC on the margin reserve . However, 
the Final Order on page 33 should be corrected to state that the 
gross amount of CIAC collected or. the margin reserve should be 
$594,000, not $1,594,000. This typographical error does not change 
the end result of the imputation of CIAC on margin reserve. 
(MERCHANT) 

STAFF ANALXSIS: Gulf argued in its Motion For Reconsideration that 
the Final Order is in error in the wastewater operations on the 
imputation of CIAC on the margin reserve. This i~ related to 
Gulf's previous argument (addressed in Issue 5) that the San Carlos 
and Phases 1 and 2 of the Three Oaks wastewater treatment plants 
were found by the Commission to be 100\ used and useful without a 
margin reserve. Gulf contended that the only margin reserve 
available was in Phase 3 of the Three Oaks wastewater treatment 
plant . As such, In its Motion, Gulf argued that the Final Order 
overstated CIAC and understated rate base for wastewater . 

Gulf attached Appendix ~Fn to its Motion For Reconsideration 
to support its contention that the Commission improperly imputed 
CIAC . The appendix describes the adjustment that was made by tr.e 
Commission in the Final Order and compares it to what Gulf contends 
is the net plant and used and useful amounts for the Three Oaks 
Phase 3 treatment plant . While Gulf believes that this appendix 
supports its calculation, the dollar amount of the net plant for 
the Three Oaks Phase 3 treatment plant is not contained in the 
record . As such, staff cannot recommend that this appendix be 
considered by the Commission . ~ Stewart Bonded Warehouse, 294 
So . 2d 315 (Fla.1974). 

In its Response to the Motion For Reconsideration, OPC seated 
that the commission made no error with respect to the Three Oaks 
wastewater treatment plant. Therefore, OPC concluded that no 
adjustment to imputed CIAC is requi r ed and the Commission should 
reject Gulf's request for reconsideration . 

I n t he Final Order, the Commission fu lly analyzed the evidence 
in t he record regarding the issue of imputation of CIAC on the 
margin reserve, as well as the issue of prepaid CIAC and how those 
amounts should be considered in rate base . Based on the utility's 
arguments in its Motion For Reconsiderat ion, Gulf is not disputing 
the rationale used by the Commission to impute CIAC or reclassify 
prepaid CIAC to used and useful CIAC . The issue in dispute is 
what amount of net p l ant should have been i ncluded i n the margin 
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reserve. Staff believes that the Commission used the same 
methodology to impute CIAC that was used to calculate non-used and 
useful plant and the number or ERCs included in the wastewater 
margin reserve. 

As discussed in Issue 5, staff has recommended t hat the 
Commission did not make an error of fact or law in its 
determination of non - used and useful wastewater plant . 
Accordingly, staff believes that the Commission did not make a 
corresponding error in the imputation of CIAC on the margin 
reserve. However, in staff's review of the Final Order, staff 
found a typographical error on page 33 . In the first sentence of 
the last paragraph, the Final Order states that the gross amount of 
CIAC collected on the margin reserve would be $1, 594, 000. The 
correct amount is $594,000, which is calculated by multiplying 743 
ERCs times the $800 plant capacity charge, as detailed in the 
second sentence of that paragraph. Whil e this typograph i c al e rror 
does not change the end result of the imputation of CIAC on margin 
reserve, staff believes that the Final Order should be corrected. 
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ISSUE 8: Was there an issue that addressed the valuation date of 
CIAC, and if so, should the Commission reconsider its decision? 

BECOMMENDATIQN: No, there was no issue 
dealt with the valuation date of CIAC. 
should not reconsider its decision in 
VACCARO) 

identified in th~ case that 
Regardless, the Commission 

the Final Order. (MERCHANT, 

STAFF ANALYSIS: In its Motion For Reconsideration, the utility 
argued that the Commission used an unapproved test period to 
determine the amount of CIAC . The utility alleged that the 
Commission ignored the approved projected test year and used a test 
year ended September 30, 1996. The utility argued that the Final 
Order was in error when it increased CIAC by $115,371 for water and 
$98,456 for wastewater. It contended that the Commission compared 
the 13-month average balance of CIAC at September 30, 1996 to the 
13-month average at December 31, 1996. The utility argued that the 
Commission took the difference between these two amounts and added 
the di f terence to the December 31, 1996 balance of CIAC. It 
concluded that the amounts were already included in the 1996 test 
year and that there was a doubling of CIAC. As a result, rate base 
was understated. 

In support of its argument, Gulf attached Appendix G to its 
motion, which Gulf purported to be pages 5 and 6 of the Commission 
Staff Audit Report, identified and entered into the record as 
Exhibit 24. For clarification purposes, staff points out that 
Gulf's Appendix G is not pages 5 and 6 of Exhibit 24. It is are­
typed version of the last paragraph of page 5 and all of page 6 . 
The title, subject, statement of fact and the beginning of the 
auditor's opinion were omitted from this appendix . 

In its Response to the Motion For Reco nsideration, OPC stated 
that the utility made the same argument regarding the unapproved 
test period during the hearing and that the Commission rejected the 
argument. OPC agreed that the Commission used the 13-month average 
ended September 30, 1996 to test the reasonableness of the 
utility's projections, and that analysis proved that those 
projections were not reasonable. As such, the Commission did not 
use an unapproved test year as alleged by the utility . OPC stated 
that the utility is merely rearguing a position that was rejected 
by the Commission and the utility's suggestion of error should be 
dismissed. 

At first glance, staff was confused as to which issue Gulf's 
arguments related. No issue in the prehearing order, or 
subsequently identified at the hearing, addressed the issue of t he 
valuation date of CIAC. In the table of contents of the Final 
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Order, the only issues regarding CIAC were for the Caloosa Group 
lines, prepaid CIAC, imputation of CIAC on the margin reserve, and 
the grant received from the SFWMD . Upon further review, staff 
realized that the dollar amount of the adjustment that the utility 
quoted related to the issue on accumulated amortization of CIAC 
regarding the correct amortization rate to be used. That issue, 
however, had no relevance to the valuation date of CIAC. 

That issue arose because the utility was not amortizing its 
CIAC in compliance with Rule 25 - 30.140, Florida Administrative 
Code . The evidence in the case reflected that the staff auditor 
recalculated the 13 -month average balance of accumulated 
amortization of CIAC (AACIAC) for the historical year ended August, 
1996. This clearly was not the projected test year ended December 
31, 1996, approved for this case. However, the utility had ample 
opportunity by Late-filed Exhibit 50 to recalculate what the 
appropriate test year average would have been using the methodology 
according to the rule. For whatever reason, the utility did not 
make this calculation and simply reiterated its position that the 
rule allowed this ~alternative" methodology employed by Gulf. The 
Commission, in the Final Order, stated that Gulf had not used the 
appropriate methodology to amortize its CIAC and relied on the best 
information in the record to correct this error. The Commission 
also stated that if the utility wished to have AACIAC corre~ted to 
a fully-supported balance, it is not precluded from requesting that 
adjustment in its next filing. 

Based on the above, staff does not believe that the utility 
has shown that the Commission made an ~rror or mistake of fact or 
law in its Final Order. 

21 



DOCKETS NOS. 960234-WS & 960329-WS 
DATE: SEPTEMBER 25, 1997 

ISSQE 9: Should the Commission reconsider its decision to disallow 
an annual customer satisfaction survey? 

RE~ATIQN: No, the Commission should not reconsider its 
decision. The Commission did not make a mistake of fact or law 
when it determined that an annual survey is not necessary and the 
same results could be achieved by including a questionnaire in the 
monthly bill . (MERCHANT, VACCARO) 

STAFF ANALYSIS: By Order No. PSC-97-0847-FOF-WS, the Commission 
allowed the costs associated with the utility's customer 
satisfaction survey; however, the costs were amortized over five 
years. Thus, test year expenses were reduced by $5,145 for water 
and $2,650 for wastewater to reflect the amortization of the $9,744 
expense . The Commission found that it is important for a utility 
to be aware of its customers opinions regarding its quality of 
service and that a survey is a legitimate method for Gul: to 
determine those opinions. However, due to the utility's current 
and historical high quality of service, an annual survey was not 
necessary. Further, the utility could receive feedback from the 
customers by including a questionnaire in the monthly bill . The 
Commission commended the utility for the level of service that Gulf 
provides to ~ts customers . 

In its Motion For Reconsideration, the utility argued that the 
survey was necessary on an annual basis because ·' t would allow 
management to anticipate problems and solve them more quickly. An 
annual survey is a better method to anticipate problems and correct 
them early rather than waiting until problems develop . Gulf argued 
that the full cost should be allowed as an operating expense . 

In its response to the utility's motion, OPC agreed with the 
Commission's decision that a survey is not necessary every year and 
that the same results could be accomplished at essentially no cost 
by including a questionnaire with the customers' bills . 

Staff believes that the utility's motion with regard to the 
customer survey is a mere reargument of the position taken during 
hearing. The utility has not shown that the Commission has erred 
by failing to consider evidence in the record or made any mistake 
of fact or law according to the standard for reconsideration set 
forth in the Diamond Cab case. Accordingly, the utility ' s Mo tion 
Fo r Reconsideration of this issue should be denied. 
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ISSUE 10: Should the Commission consider inclusion of added labor 
and chemical costs for the water operations that were not included 
in the utility's minimum filing requirements (MFRs)? 

RECOMMENDATION: No, the Commission should not consider these costs, 
because the utility did not ask for recovery of such costs in the 
MFRs . (MERCHANT, VACCARO) 

STAFF ANALYSIS: In its Motion For Reconsideration, Gulf asked for 
the inclusion of added labor and chemical costs associated with the 
Corkscrew water treatment plant (WTP) . The utility has requested 
an additional $49,594 in chemical costs for stabilizing water in 
the distribution system, and $56,764 for the labor cost of two 
additional operators needed with the expansion of the Corkscrew 
WTP. The utility contended that, even though these costs were 
unknown at the time of filing this case, the staff auditors 
recognized such costs in the audit report. Therefore, the utility 
argued that the Commission overlooked case law which requires the 
Commission to recognize factors which affect future utility rates , 
and that test year data must be adjusted for known changes . The 
utility cited the following cases in its motion: Floridians United 
v. Public Service Commission, 475 So. 2d 241 (Fla. 1985) and Qyl1 
Power Company v . Bevis, 289 So. 2d 401 (Fla. 1974). 

The Final Order, according to Gulf, is contrary to Section 
367 . 081(3), Florida Statutes, which states that: 

The commission, in fixing rates, may determine the 
prudent cost of providing service during the period of 
time the rates will be in effect following the entry of 
a final order relating to the rate request of the utility 
and may use such costs to determine the revenue 
requirements that will allow the utility to earn a fair 
rate of return on its rat base . 

Gulf argued that these costs were a prudent cost of providing 
service in 1996, as well as when the new rates are in effect, and 
should have been included in the revenue requirement . 

In its response to the utility's motion, OPC stated ti.at it is 
not the Commission's duty to include expenses in the test year 
which were not requested by the utility. OPC further pointed out 
that these costs were not identified as an issue in the Prehearing 
Order. OPC argued that the utility was not in compliance with Rule 
25-22 . 056, (3) (a), Florida Administrative Code, whi c h states that : 
"In the event that a new issue is identified by a party in a post ­
hearing statement, that new issue shall be clearly identified as 
such, and a statement of position thereon shall be included . " 
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OPC added that Gulf's only mention of this issue in its post­
hearing brief was a note buried in an appendix which was referenced 
as additional documentation to Issue 51 . OPC concluded that the 
Commission should reject the utility's motion because it was Gulf 
who failed to include the allowance in the MFRs , it was Gulf who 
continued to fail to identify it as an issue (even after staff's 
audit report was released), and it was Gulf who failed to properly 
identify or discuss this allowance in its post-hearing brief . It 
is Gulf's responsibility to make its case, not staff's, and so the 
consequences should be borne by Gulf. 

Staff believes that it is the utility's burden to prove that 
its requested expenses are prudent. ~ Florida Power Corp . v . 
Crease, 413 So. 2d 1187, 1191 (Fla . 1982) . If the utility fails 
to ask for relief, staff agrees with OPC that it is not the 
Commission's responsibility to provide that relief. Regardless, 
this Motion for Reconsideration is the improper vehicle to request 
costs not requested , nor ever considered by the Commission in the 
rec ord of this docket. This request falls out of the parameters 
established by Diamond Cab for the Commission to address on 
reconsideration . Accordingly, staff recommends that the Co mmi ssion 
should not consider these costs , because the utility did not 
request recovery of such costs in this application and because the 
request is not appropriate during reconsideration . 
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ISSQE 11: Should the Commission reconsider its 
reallocate the salaries of Gulf's employees that 
services for the Caloosa Group? 

decision to 
also provide 

RECOMMENDATION: No. The Commission relied on competent substantial 
evidence in the record to reallocate these common salaries and the 
utility has not shown that the Commission made any errors of fact 
or law. (MERCHANT, VACCARO) 

STAfF ANALYSIS: In the Final Order, the Commission reallocated the 
salaries and benefits of five of Gulf's employees that also provide 
services to the Caloosa Group (Caloosa) . Caloosa is a land 
developer that has the same owners with the same proportionate 
ownership interests as Gulf. Utility witness Cardey testified that 
he performed a review of the services provided to Caloosa. Based 
on his review, no salary expense allocation to Caloosa was needed 
as his estimate was approximate to what was actually paid . Both 
OPC witness Dismukes and staff witness Welch testified that the 
hourly rate charged to Caloosa was less than the rate charged to 
Gulf. Both witnesses relied upon the utility's Earnings and 
Deductions reports (Exhibit 32), which detailed the earnings for 
each of the five employees, along with the hours worked during each 
period . Utility witness Cardey testified on rebut tal that the 
reports were based on information from 1988 and the hours were set 
for computer payroll purposes and his actual review of employees 
hours was necessary. The Commission found that Mr. Cardey did not 
provide a solid basis on which to determine the reasonableness of 
the Caloosa salaries and found his explanations and analysis 
insufficient regarding this issue. As such, the Commission relied 
upon the breakdown of hours as reflected on the Earnings and 
Deductions reports, as provided to the OPC and staff witnesses DY 
the utility. 

In its Motion For Reconsideration, Gulf argued that the Final 
Order misapplied the law by failing to take into account actual, 
updated information in allocating salaries and other expenses 
between Gulf and Caloosa . It again cited Sunshine Utilities y. 
Public Service commission, 624 So . 2d 306 (Fla . 1st DCA 1993), 
where the Court found that in a rate case, "the best war to 
allocate employee expenses was actual time." Gulf's Motion even 
included the statement (outside of the record) that the report 
called "Earnings and Deductions" has been updated, and today sho ws 
salary only, which conforms to the actual practice of the Company. 
In the Final Order, the Commission also reallocated some of the 
common administrative and general costs between Gulf and Caloosa 
based on payroll costs. As a result of this alleged incorrect 
salary reallocation to Caloosa, Gulf argued that the common 
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administrative and general costs were also incorrect in the Final 
Order. 

OPC, in its response, argued that Gulf's arguments are nothing 
more than a reargument of positions debated at tPe hearing. 
Further, Exhibit 32 was a document produced by the Company and was 
a September 1995 through August 1996 "Earnings and Deductions" 
Report. It reflected the time spent on Caloosa projects as well as 
the related salary. It was objective evidence provided by the 
utility and the Commission, as well as the staff and OPC witnesses, 
had good reasons to rely on this document to determine the amount 
of salaries that should be allocated or charged to Caloosa. Third, 
OPC argued that the newly updated "Earnings and Deductions" Report 
referred to by Gulf in its brief, was not in evidence and hence 
could not have been relied upon by the Commission. 

OPC also contested the utility's suggestion that Mr . Cardey's 
analysis was based upon "actual time" which would comport with th~ 
requirements of the Sunshine case . OPC continued that Mr . Cardey's 
analysis was not, as alleged, based upon actual time, as no ne of 
the employees that worked for both the utility and Culoosa kept 
time records of the amount of time they spent working for each 
company. Mr. Cardey's analysis, as the Commission agreed, was 
based upon subjective judgements, not objective r~cords. In 
Sunshine, the Court found that "actual time sheetsH were submitted 
to support the allocation advocated by the utility . No such time 
sheets were submitted in the instant docket. OPC concluded that 
the Commission should reject Gulf's request for reconsideration as 
it raises no matters of fact or law overlooked or error~ made by 
the Commission concerning the salary reallocation. 

Staff agrees with OPC that the utility's Motion For 
Reconsideration is merely a reargument of the issues of the case. 
Further, Gulf's attempt to persuade the Commission that what the 
Earnings and Deductions reports reflect today, is inappropriate. 
This new document is outside of the record in this case, as well as 
irrelevant, as it fails to provide sufficient proof of the actual 
number of hours that the employees spend on Gulf or Caloosa work . 
Staff believes that actual time sheets would have been the most 
conclusive support for how much time each employee spent performing 
their assigned duties. Absent this information in the recor d, t he 
Co mmission relied on the utility's own internal documents, the 
Earnings and Deduction reports (Exhibit 32). The Commission found 
that Mr . Cardey's review, without other substantive means of 
valida t ion o f how much time was spent on Caloosa work did no t 
sa tisfy the utility's burden of proof . Staff believes that the 
Commission fully considered the evidence in the record and made no 
errors of fact or law in considering that e vidence . As such, staff 
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believes that the Commission should not reconsider its adjustment 
to reallocate either the salaries and benefits . Correspondingly, 
the Commission should not reconsider its adjustment to the common 
administrative and general expenses . 
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ISSUI 12: Should the escrow funds or any port ion of the escrow 
funds be released as requested in the utility's Motion to Release 
Escrow Funds? 

RICQtliiNDATION: Yes. Escrow funds in the amount o f $104, 000 
should be released from the utility's escrow acc ount . (GALLOWAY, 
VACCARO) 

STAfF ANALYSIS: Pursuant to Order No. PSC-96-1310-FOF-WS, issued 
October 28, 1996, the total amou!"lt of potential refunds f o r the 
water and wastewater systems was c al c ulated a t $4 39 , 65 3. Thi s 
amount considered potential ove r e arnings addresse d in Order No. 
PSC-96-0501-FOF-WS, for the water sys tem, any additional potential 
overearnings, and the potential refund amount assoc iated with the 
interim wastewater revenue increase. 

An escrow account was established by the utility to comply 
with the security requirements se t forth in Order No . PSC-96-1310-
FOF-WS. As stated in the utility's Motion to Release Escrow Funds, 
which was filed on July 30, 1997, the esc row account balance a s o f 
June 30, 1997 was $555,332. The utility is r e que st i ng t hat a 
portion of this balance be released given that the c urre nt balance 
i s in excess of the sec urity requirement as referenced above . 

Staff believes that a portion of t he escrow funds may be 
released for several reasons. Whe n t he security amount was 
calculated initially, staff considered pote ntial overearnings as 
addressed in Order No. PSC-96-0501-FOF-WS along with any additional 
p o tential overearnings for the water system plus the interim 
wastewater revenue increase. Pursuant to Order No . PSC-97 - 08 47-
FOF-WS , issued July 15, 1997, final r ates were a pproved all o wing 
the utility the opportunity to earn a Commission appro ved r e ve nue 
requirement. While the Commission ordered a revenue dec r e a s e f o r 
the water system, a revenue increase was orde r e d f o r t he wastewater 
s y s tem. The result, in terms o f sec u ri t y , i s tr -'l t the e n U .re 
initial calculation of $439, 653 is no t necessary f o r r e fund 
purpos es . 

Considering the revenue require ment s and the r e fund s a pp r o ve d 
i n Orde r No . PSC-97-0847-FOF-WS, s t aff has r eca l c ul a t e d the 
a ppropriate s ecurity amo unt necessary f o r refunds. The updated 
secu ri ty a mou n t i s $255 , 77 8 . Staff be lieves that rel e as ing 
$ 10 4, 000 f r om t he escrow a c count, as requested by the ut i lity in 
its motion, wi l l no t harffi the c us tomers . Staff bel i e ve s tha t the 
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release of this portion of the escrow balance will not put any 
customer at risk of not receiving the appropriate refund. 
Therefore, staff is recommending the release of $104,000 from the 
utility's escrow account. 
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ISSUI 13: Should the docket be closed? 

RICOMHENDATIQH: Yes. This docket should be closed after the time 
for filing an appeal has run, upon staff's verifi cat ion that the 
utility has completed the required refunds with interest and the 
proper revised tariff sheets and customer notice have beeT! filed by 
the utility and approved by staff. Further, the utility's escrow 
account can be closed upon staff's verification that the refund has 
been completed. (MERCHANT, VACCARO) 

STAFF ANALXSIS: This docket should be closed after the time fur 
filing an appeal has run, upon staff's verification that the 
utility has completed the required refunds with interest and the 
proper revised tariff sheets and customer notice have been filed by 
the utility and approved by staff. Further, the utility's escrow 
account can be closed upon staff's verification that the refund has 
been completed. 
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