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CAllE DACKQRQUl:!D 

On July 9, 1997, MCI TeleCommunications Corporation (MCi l 
filed a Complaint Against GTE Florida Incorporated (GTEFLJ Cor 
Anti-Competitive Practices Related to Exce~sive Intrastate Switc hed 
Access PriciniJ (Complaint). In its Comoloint, MCI asserts that 
GTEFL is deliberately charginQ excessive irtrastate switched acc ess 
rates which constitutes an anticompetitive practice. Thus, MCI 
requests that the Commission exercise its jurisdictio n under 
Sections ~64.3381 (3) and 364.01 (4 ) (IJ) , Florida Statutea, t o 
investigate GTEFL' s intrastate switched access charges; hold a 
he aring on the matter; determine, atter hearing, that GTEFL' s 
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p r actice violates Sections 364. 3361131 and 364.01(4 )(q), Florida 
Statutes; o rder GTEF'L t o make reductions to its intr astate access 
cha rge ra tes as are necessa ry to eliminate such anti-compe• it ive 
effects; and grant such o ther rel ie f as the Commission 
may dee m appropriate. 

On July 29, 1997, GTEF'L f1led a Motion to Dismiss and 
Supporting Memorandum o f Law. On August 11, 1997, MCI filed its 
Response to [GTEFL's) Motion to Di smiss and Supporting Memorandum 
of Law. This recommendati~n addresses GTEF'L ' s motion. This Item 
was deterred from the October 7, 1997, agenda. Mi nor modifications 
have been made t o the analysis on pages lU - 13 . 

ISSUE 1: Should the 
Motion t o Dismiss 
Corporation? 

DISCUSSiot; OF ISSUES 

Commission grant GTE Flor da Incorporated' s 
tho complaint of MCI Telecommunications 

R£CQHMENQATIQN: Yes. HCI's complaint s eeks rel i eC that is beyond 
the Commission's jurisdiction to provide in this case , as set !o tlh 
in Section 364.163, Flor ida Statutes . Thus, HCI has fa1led to 
state a cause of action upon which relief can be granted . 

STNF ANALYSIS: 

Standard o! Reyiew 

The standard of review fo r a motion to dismiss is that it mus t 
show t hat the petition fa ils to state a cause ot action upon which 
the Commissi on may grant the requested relief. All a llega tions in 
t he petition must be taken as though t rue, and be considered in the 
light most favorable to the petitioner. ~. ~. Rol ph y. City o f 
paytona Beach, 471 So.2d 1, 2 (Fla. 1983); Orlando Sport s Stadium. 
Inc . y. State of Florida ex rel Powell , 2li2 So . 2d 891, 993 (Fla . 
1972) ; Kes t y. Nathanson, 216 So . 2d 233, 4!35 (Fla. 4th DCA, 19691 ; 
Ocala Loon Co . y. Smith, 155 So . 2d 711, '115 (Fla. 1st DCA, 1963) . 

The Comploint 

In its Complaint, HCI alleoee that GT£FL char903 e xcoaa! vc 
intrestate s witched eccees rates and uses the profits derived from 
access charges to subsidize GTE- LD's entry into the competitive 
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interi.ATA inLerexchanqe toll market . 1 (Complaint at p. 9, , 251 . 
MCI asserts that this practice is intentional and, as such, 
constitutes anticompetitivc behavio r that is proscr ibed by Secti ons 
364 . 3381 (31 and 364. 01 (41 (q l , Florida Statutes: MCT also asserts 
that Section 364.163, Florida Statutes. regard ing network access 
services, does not preclude the Commission from exercising its 
j urisdiction to investiqate and take any necessary action to 
prevent detected anticompetitive actions and practices . 

GTEfL's Motion to Dio~ 

GTEFL argues that the commission does no t have jurisdiction to 
grant the relief MCI requests . Further, GTEFL arques that MCI has 
not properly al l eged ony violation ot a Commission rul -. or of 
Florida Statutes. 

1MCI states that GT£FL charqes IXCs $ . 0539 per minute to 
originate, and $.0670 to tenninate a Feature Group D intrastale 
toll call . MCI furthe r notes that in Order No. PSC-91-0064-FOF
TP, this Commission found that the incremental cost t o t erminate 
a call on GTEFL' s local network was $ . 00375 per minute . In 
addition, HCI states that, in Order No . PSC-97- 0128-FOF- TL, the 
Commission noted that the network over which local and toll calls 
are terminated is the same. HCI argues that GTEFL's switched 
access prices are excessive and thal the 1500% mark-up yields 
supracompetitive benefits relative lo the cost-based price !or 
locel termination. MCI alleges thal GTEFL therefore receives 
approximately $130 million i n oxcoss profits, based on 1996 
demand data. MCI also arques that GTEFL has nearly 100% o f the 
market share for access s ervices in its territory and thus enjoys 
a de facto monopol y i n the provision of access ~ervices . 

Fi nally, HCI alleges that GTEFL uses the additional $130 million 
in annual profits to subsidize steep discounts for its inlrai.ATA 
toll and vertical services; to waive nonrecurring charges on 
vertical services and second residential access lines ; to 
initiate subst antial t oll reductions uy convertinq co"pet iti ve 1+ 
toll routes to "local calling plansH fo r its residential 
cust omers, and t o subsidize the GT£-LO's entry inlo the 
competltive interi.ATA interexchanqe toll market . HCI states that 
because GTEFL funds these price breaks with excess profits 
derived from the access market, the practice constitutes 
anticompetitive behavior proscribed by Section 364.01(41 (QI and 
Section 364.3381(3), Florida Statutes. 
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First, GTEFL asserts that HCI 'R interpretation ct the 
Commission's authority, as set fo r th in Section 364.163, Florida 
Statutes, is incorrect. GTEFL contend5 that Sect ion 364. 163, 
Florida Statutes, is a complete prescription ot intrastate switched 
access rates. As such, GTEFL asserts that the Commission's 
authority is limited, as stated in Section 364. 163 (51, Florida 
Statutes, to ~determining the correctness of any price increases 
resulting from appli cation o! the inflation index (!ollowing 
parity] and making any necessary adjustments . H GTEFL also asserts 
that the Commission is specifically charged w1th "determining the 
correctness of any rate decrease ... resulting !rom the application 
of this section and makinq any necessary adjustments to those 
rates" as set forth ir. Section 364.163 (9), rlorida Stlltutes. 

GTEFL argues that the Legislature's consideration of access 
charge issues in the 1995 session, which resulted in the enactment 
o f Section 364.163, Florida Statutes, was both comprehensive and 
careful. It was based, GTEFL maintains, on a •roper understanding 
of the link between access charges and the pxovision of universal 
service. GTEFL points out that in capping intrastate access rates 
a t July 1, 1995, levels and mandating that local exchange carriers 
make 5\ annual ~:eductiona in tho:~e rote:~ until parity wi th Docembor 
31 , 1994, interstate switched access rates is achieved, the 
Legislature expressly rejected numerous other proposals, including 
proposals that would have authorized the Commission to order access 
rate decreases and to establish cost-based access charges. GTEFL 
concludes that the Commission is without authority to override the 
Legislature's policy decisions regarding access charges . Thus, 
GTEFL argues that any Commission decision finding that statutorily 
compliant access rates must be reduced because they are 
anticompet itive would be "ultra vires" and without legal effect. 
Citation to Burris, Admln&stratiye Law. 1987 Syryey of florida Law, 
12 Nova L. Rev. 299, 316 (1988) and State Dept. Ot Insyronce y, 
Ins . Sycs , Ottlce, 434 So. 2d 908 (Fla . 1st DCA 1983). 

In addition, GTEFL observes that. Sections 364.01 (4) (Q) and 
364.3381 (3), florida Statutes, vest. t.he r.ommission with a general 
authority to curtail antlcompetitivo behavior . In contrast, it 
states that Section 364 .163, Flotida Stotutes, prescr ibea 
completely the Commission's authority to attect access rates. As 
such, GTEFL arques that the Commission would have to iqnore tho 
statutory const raints on its jurisdiction over occoss charqes and 
rely instead on a gonoral grant oC authority in ordur to sust:~in 
HCI's complaint. GTEFL asserts that such a reading o! the statutes 
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would be absurd. GTEFL further states that if the Commission had 
complet e jurisdiction over access charges, there would be no need 
for the speci!ic qrants ot ministerial discretion set forth in 
Section 364.163, Florida Statutes. Applying a rule of statutory 
construction, GTEFL concludes that Section 364.163, rlor1da 
Statutes, a specific provision, must prevail over Sections 
364 . 01(4)(9) and 364.3381(3), florida Statutes, both o f which 
confer general authority. 

GTEFL further observes that HCI does not ground its complaint 
in subpart s (1) and C'l of Section 364. 3381, f'lorida Statutes , 
which prohibit anticompetitive cross-aubsiditation . Inatead, GTEF'L 
states that MCI haa chosen to base its complaint on subpart (3) , 
which confers the Coc:aission with only general regulatory over:sight 
"over cross-subsidization, predatory pricing, or other :similar 
anticompetiti ve bahavior." GTEF'L contends that the 
"anticompetitive evilH associated with ere s-subsldization is 
below-cost pricinq, and it asserts that MCI dJes not , and cannot, 
claim that it prices any ot it:s :services bvlow cost . GTEFL also 
states that it has fully complied with section 364 .1 63 , Florida 
Statutes, as de~onstrated by tariff filing T-96-740. 

finally, GTEFL observes that it is widely rccognited that 
access charqes are high relative to costa because of longstanding 
social policies ot aubaidizing basic local service rates. Thus, 
GTEfL maintains that MCI cannot sustain ita allegations of 

anticompetitive subsidization. In addition, GTEF'L argues that 
wh4>ther the rates are anticompetitive or excessive is a purely 
legal issue. Thus, GTEFL asserts that there is nothinq to 
investigate; this is a purely jurisdictional matter. GTEfL 
theretore asserts that the Commission need not conduct a hearing on 
thi:s matter. 

MCI's Re3ponsc to the Motion to Qiomis3 

In ita response, MCI arquea tha~ SectJ.on 364.163, Florida 
Statutes, must be read in conjunction with Sections 364.01(4) (q) 
and 364.3381(3), florida Statutes. MCI contends that the 
Legislature, in restructurlng the rcqulation of the 
tele-ommunications industry in f'lorida to foster tho development ot 
competition, intended that the Commission prcvcnL anticompctitivc 
behavior. MCI maintains that Section 364.163, florida Statutes, 
must be read within the context or the Legislature• s ultimate 
charge to tho Commission to encourage competition. It argues that 
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GTEFL's access rates represent a pricinq practice that threatens 
that underlyino ooal; thus, the Commission must prevent GTEFL' 11 

anticompetitive conduct. 

MCI also arques that GTEFL incorrectly applies the rules oC 
statutory construction. MCI asserts that there is no need to 
determine whether Section 364.1 63, Florida Statutes, or Section 
364.3381 (3), Florida Statutes, controls because the Commission's 
authority over anticompetitive behavior may be construed consistent 
with Section 364.163, Florida Statutes. MCI arques t hat because 
nothinq in Section 364.163, Florida Statutes, states that the 
Commission may not reduce access charqes, it could do so under the 
authority qranted to the Commission by Section 364.3381 (3) , Florida 
Statutes. HCI acknowledqes that the Commission does not have broad 
authority over access rate levels, but it asserts that the 
Commission's jurisdiction over anticompetitive conduct does provide 
the Commission with an avenue to address thi issue. 

Sta ff's Recommendotion 

Havinq reviewed the statutory provisions in question, staff 
does not believe that t he Commission can qrant the ultimate rel ief 
requested by MCI in this particular situation. · Tho spec! ti c 
provisions ot Section 364.163, Flor ida Statutes, c learly limlt the 
Commission's authority to act with reqard to switched access rates. 

Section 364.163, Florida Statutes, provides, tn part: 

1 Technical stot f notes that reoulatory bodies are very 
aware of the competitive problems that exist with the dichotomy 
between local interconnection and switched access prices, 
particularly in lioht of the local competition requirements of 
the Telecommunications Act ot 1996. Where this Commission has 
had authority to do so, it has acted to reduce switched access 
rates . (See ON 920260-TL) In addi t ' on, the appllcabi lity ot 
Sections 251 and 252 costinq and pridnq requirements of the 
Telecommunications Act ot 1996 to SWLtched access was raised in 
sever~l interconnection proceedinos in Florida. In addition, the 
FCC, in cc Docket No. 96-262, is aooressively pursuinq access 
charoe reform for interstate switched access. Our conclusions in 
this recommendation should in no way be construed aa a lack ot 
awareness of the seriousness o! the issues raised. 
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Ill Effective January 1, 1996, the rates 
lor network access services o ! each 
company subject to this section 
shall be capped at the rates i n 
effect on July 1, 1995, and shall 
remain capped until January 1, 1999. 
Upon the date of filing its election 
with the commission, the network 
access service rates of a company 
that elec t s t o become subject t o 
this section shall be capped at the 
ra tes in effect on that date and 
shall remain capped !or 3 years. 

121 After the termination of t he caps 
imposed on rates by subsection (I) 
and after a local exciJnqe 
telecommuni c ations company's 
intrastate switched access rates 
reach parity with its interstate 
switched access rates , a company 
subject t~ this section may, on 30 
days' notice, annually adjust any 
speci!ic network access service rate 
in an amount not t o exceed the 
cumulative change in inflation 
experienced after the date of the 
last adjustment, provided, however, 
tha t no such adjustmenL shall eve r 
exceed 3 per cent annually o f the 
then-current pr1ces. Inflation 
shall be measured by the changes in 
Gross Domestic Product Fi xed 1987 
Weights Price Index, or successor 
fixed weiqht price index, published 
in tho Survey of Current Business, 
o r successor publ icat i on, by the 
United States DepA:tment ot 
Commerce . 

(3) After the termination of the caps 
imposed on rates by subsection 11), 
a co~~~pany subject t o thls section 
may, at any time, petit i on th~ 
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commission !or a network access 
service rate chanqe to recover the 
cost o! qovernmentally mandated 
projects or proqrams or an increase 
in federal or state income tax 
incurred after that date .... 

('!) • Notwithstandino subs.;;::tions 
(1), (2), and (3), a company subject 
to this section may choose to 
decrease network service rates at 
any tLne, and decreased rates shall 
become effective uoon 7 days ' 
notice. 

(5) Company proposed chanqes to the 
terms and conditions for ex st 1 no 
network access services in 
accordance with subsection (.), (2) 1 

(3), and (4) shall be presumed valid 
and become effective upon 15 days' 
notice . Company-proposed rate 
reducti~ns shall become effective 
upon 7 days• notice. Rate increases 
made by the local exchanqe 
t elecommunications company shall be 
presumed valid and become effective 
on the date specified in the tariff, 
but in no event earlier than 30 days 
after the !1linq o r such tari!!. 
The commission shall have continuinq 
requlatory oversiqht of local 
exchanqe telecommunications company
provided network access services for 
purposes of determininq the 
correctness o f any price increase 
resultinq !rom the application ~( 
the inflation index and makinq any 
necessary adjustments, establishinq 
reasonable service qual1ty critor1a , 
and assurinq resolution o! servi ce 
complaints. . . . 

(6) An y l 0 c a l exchanqe 
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telecol!llllunicat ions company whose 
current intrastate switched access 
rates are hiqher than its interstate 
switche~ access rates in effect on 
December 31, 1994, shall reduce its 
intrastate switched access rates by 
~ percent annually beqinninq October 
1, 1996. Any such company shall be 
relieved o f this requirement if i t 
reduces such rates by a qreater 
percet. taqe by the relevant date or 
earlier, takinq int~ account any 
reduction made pursuant to Florida 
Pubic Service Commission Order No. 
PSC-94 - 0172-FOF-TL . Upon re :::hinq 
parity between intrastate an~ 1994 
i nterstate switched access r •• tes, no 
fur ther reductions shall be 
required. Any telecomMun icati ons 
company whose intrastate switched 
access rate is reduced by this 
subsecti~n shall decr ease its 
customer lonq distance rates by the 
amount necessary to return the 
benefits of such reduction to Its 
customers . 

• • • 

(9) The commi ssion shall have continuinq 
requlatory oversiqht of intr astat e 
s witched access and customer lonq 
distance rates for purpose of 
determininq the correctness of any 
rate decrease by a 
t elecommunications company resultinq 
trom the application ot this section 
and makinq any necessary ~djustment s 

to those rates, establishinq 
reasonable service quali t y c riter ia , 
and assurinq r esolution of service 
complaints . 

Sect ion 364.01 (41 l q ), florida Statutes, provides l hal: 
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(4 ) The Commission shall exorcise Its 
exclusive jurisdi ction in orde r t o: 

• • • 

(g) Ensure that all providers or 
t e l ecommunications services oro treated 
fairly, by preventinq anticompetitivc 
behavior . 

Section 364.3391(3), Florida Statutes, provides that: 

The Commission shall have continuinq oversiQht 
jurisdiction over croas-subaidi~ation, 

predator y pricing or similar antic< .. ..,etitivc 
behavior and may investiqate, upon complaint 
or on its own motion, alleqatit·ns of such 
practices. 

First, Section 364 . 163, Florida Statutes, present~ a specific 
and detailed process 1or the capping and reduction of access 
charges. The Commission is given regulat o r y oversight over this 
process. The maxim exprtttllsio unius esc exclusio ttlcerius is 
applicable in thls case. Under this principle, the mention of one 
thinq implies the exclusion o! another. ~ It also follows !rom 
this principle that when a statute specifies a certain process by 
which something must be done, it implies t hat it shall not be done 
in any other manner. ~ aotany Wor3ted Mill3 y . us, 278 us 292; 73 

L. ED. 179, 385 (1929) (•When a statute limits a thing to be done 1n 
a particular mode, it 1ncludes the negative o( any other mode.w) 
See also In re Inyestigijtion of a Circuit Judge of the Elevgnth 
Judicial Circuit of Florida, 93 So . 2d 601, 606 (Fla. 1957) (" ... 
where the Constitution expressly provides the manner or doing a 
thing, it impliedly forbids its boinq done In a substantially 
dl! terent nanner.") Applyino this principle, starr belleves that 
the express enumeration of the process for roducinq access rates 
set forth in Section 364 . 163, Florida :tatutes , precludes reduction 
ot access rates in any other manner. 

Rules ot statutory construction also require that specific 
statutory proviaiona be given greater weight than general 
provisions when the provisions in question cannot be harmonized. 
~ Sutherland, Statut ory Con:~truction, 5th Ed., Volume 2.A, S4 6. 05; 
49 Fla. Jur. 2d S 182; eoguc y . fennolly, 1997 WL 276269 (Fla. 4th 
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DCA 1997); a.nd su~uust Bonks of flo . y . Wood, 6!13 So. 2d 99 {Fla. 
5th DCA 1997). rn Adom3 y . Culver, the Court stated that 

rt is a wel l set tled rule of statutory 
const ruction, however, that a special statute 
coverinq a part icular subject matter is 
controllinq over a qeneral statutor y provision 
coverinq the s ame and other subjects in 
qenera l terms . In this situation 'the statute 
rela tinq to the particular part of the qeneral 
subject will uperate as an exception to or 
quali f ication of the qeneral terms of the more 
comprehensive statute to the extent only of 
the repugnoncy, 1! ony . ' 

111 So. 2d 665 at 667 !Fla. 1959) , citing Stewa1 y . DeLand -Lake 
Helen etc . , 71 So. 42, 47 (1916), quotinq State ex rel. Lof tin y . 
MCMillan, 45 So . 882. Therefore, the specific limiting provision~ 
of Section 364.163, Florida Statutes, should prevail over the 
gene r al qrants of authority in Sections 364.01 (4) (g) and 
364. 3381 (3) , fl o r ida Statutes , or act as an exception to the 
Commission's ability to investiqate anticompctitive acts and 
complaints of cross- subsidization. 

Finally, it is well esta.blished thot administrotlve aqenc ies 
only have the power conferred upon them by stotute and must 
exercise their author ity in occordonce wi th the controlling law. 
1 Fl a. Jur. § 71 , p. 289. As such, grants or outhorlty lo an 
administr otive body ore qenerally limited to those powers either 
expressly enumerated or clearly implied by necessity. ~ 

Sutherland, Statutory Co03t ruction, 5th Ed., Volume 3, §65.02; and 
Keating y . stat e ex rel. Aysebel, 167 So . 2d 46 (Fla . 1st DCA 
19641. If there is reasonable doubt os to the scope of a power, it 
should be resolved oqoinst the exercise of that power . St~tc ex 
rel. Burr et al .. StAte Railroad Commi3sioner 3 y . Jack3onyille 
Terminal Co . , 71 So.474 (1916). As stoted in Edgerton y, 

International CompAny, 89 So. 2d 488, 4!10 (19!.51, 

A commission may not assert the general power 
given it and at the some time disreqord the 
essential conditions imposed upon its 
exercise. Officers must obey o law round upon 
the stotute books until in o proper proceedinq 
its constitutionality is judicially passed 
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upon. 

Section 364.163(9), rlo r1da Statutes, states that the Commission 
h&s "continuing regullltory over siqh t o r intrastate switched access 
... for the purposes of determininq the correc tness of any rate 
decrease ... resulting from appl ication of th is section [36 4.163, 
Florida Statutes, )H and the ability to make any adjustments 
necessary to ensure compliance with this section . There is , 
however, no clear expression in either Section 364. 01141 (Ql o r 
364. 3381 (3), Florida S~atutes , that the Commission's authority to 
investigate anticompetitive practic-.s and claims of c ross
subsidization does apply or must be applieo i n the area of access 
charges, nor must such a grant of authority be implied in order tor 
either set of provisions to operate effectivel y. Staff believes 
that Section 364.163, Florida Statutes, is a t.ear delineat ion of 
the process for reducing access charges and ot the Commission' s 
authority in that area. Staff does not believe that Sections 
364. 01141 (g) and 364. 3381(3), Florida Statutes, authori ze the 
Commission to reduce access char ges in any other manner t o r any 
other reason. 

Furt hermore, staff believes that there is r eason t o conclude 
t hat the Legislature in 1995 was ful l y apprised o f the l evel of 
access rates in relation t o cost s and the significance of access 
rates for the development o f competitive markets at the lime. 
Thus, it appears fair to conclude that had the Legislature seen the 
level of intrastate switched access rates as a potentially material 
impediment to the development o f competitive telecommunications 
ma rkets , it would have expressly authorized the Conunission to 
reduce access rates, beyond the statutorily-mandated reductions , 
upon a f inding of anticomp~titive behavior. lt did not. 

MCI arques t hat the 1995 Legislature could not have foreseen 
the tac t that the Telecommunications Act of 1996 would free GTEFL 
from the consent decree prohibiting GTEFL from o Cterinq i nteg rated 
local and lonq distance aervice and that, thereafter, GTEFL wou ld 
use its access charges to subsidize its entry into the competitive 
interLATA interexc.hange toll market. Staff agrees that the 1995 
Legislature could not have foreseen th& et!ects oC tho 1996 Act . 
Neverthol~ss, while staCt notes that the access charge issue was a 
topic o t some interest during both the 1996 and 1997 Legislative 
sessions , the Legislature did not make eny statutory changes 1n 
t his area. 
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In view of the rootrainta placed on the Comml ssion's authority 
with reqatu to access charqes, staff bel i eves that a hearinq should 
not be held on this matter. Not only would the CoMmission not be 
able t o qrant the ultimate relief sought, but staff is concerned 
that a hearinq on HCI ' a complaint could be perceived as imprope r ly 
circumventinq the restraints on Commission authority. 

For all o! the !oreqoing reasons, sta ff recommend~ that the 
Commission qrant GTEFL's mot ion to dismiss MCI's compl a int. 
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ISSUJ 2; Should this docket be closed? 

BECQtNNDATICif; Yes. It the Commission accepts staf!' s 
recommendation in Issue 1 to qrant GTEFL's motion to dismiss MCJ ' s 
complaint, this doc ket should be c l osed. 

STAFF AHAI,XIII; Yea. It the Commiasion 
recummendation in Issue 1 to qrant GTEFL'a motion 
compla int, this docket snould be closed. 
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