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(lllllnlaaii'ICB"'~~ OF 111B PUBLIC COUNSEL 

clo '1111 FIDridl Leai'' e 
........... St . 
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TIt I ...... ]2]99.1400 

Blanca S. Beyo, Direclor 
Division of Recorda Md Reporting 
Florida Public Service Commillion 
2540 Shumard o• Blvd. 
Tallahassee, FL 32398 0850 

Re: Docket No. 5! &&&If~ 

Dear MI. a.yo: 

I!0-4D-t]JO 

October 10, 1997 

Enclosed fOr filing in the 8bove-r.ferenced docket .. the original anc:t 15 copies 
of the First Motion to Compel Against BOP by the Attorney General 8nd the Citizens of 
Florida. A dilkeae in WordPerfect 8.1 is also submitted. 

Please ~the time end dete of receipt on the enclosed duplicate of this letter 
and return it to our orrtee. 
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..... 

Sincerely, 

~~~ 
Charles J. Back 
Deputy Public Counsel 

DOCUI'1E'H ~H'H9ER -DATE 
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fPSC-R£COROS/R~PORTING 



• 

..... ~· -"".';_:~ 

BEFORE THI FLORIDA PUIIUC IERVICES COMMIIIION 

In re: Propa1ed Rule 25-24.145, ) 
F.A.C., CUitoiMr Relllliona; ) 
Rules lncorpcn&ed. end Propo11d ) 
AmendrMra to Rulei25-4.00S, ) 
F.A.C., Defii1illcN; ~.110, ) 
F.A.C., Cuatomw Billing; 25- ) 
4.118,F.A.C .• ~ ) 
cam. Sel•ction; 25-24.410, ) 
F.A.C., Customer Rellltianl; _, ) 
Rules lncr.wpalall d. ) 

Docket No. 970882· Tl 

Filed: October 10, 1997 

FIUT IIOTION TO COMPEL AGAINST BDP 
ay JHI AIIQIINEX GENERAl. AND THE CllR'"I OF FLORIQA 

Robert A. Butte~ worth, Altomey Generlll ("Attorney General" } -.nd the Citizens at 

Florida f'CitiDnl1, by .net thr'ol.VI J8Ck Shreve, Public Couneel, move the F~ Public 

Service Commillion to iiiUI., Older r.quiring Buaineaa Discount Plan, Inc. ("BOP'') to 

produce each d the docunlfU ~ in the First Set d Requeata for Production of 

Documents to BDP by the Attorney ~ and the Citizens. In support of this motion, 

the Attorney General end the Citizens lubmit the following: 

1. On September 11, 1997, the Attorney Gener•l and the Citizens served our 

first set of requests for production of documentl to BOP. These requests for document• 

seek documenta nec:eaa.y for ttw Attorney General •nd the Citizens to preP8re our CIIH. 

On October 1, 1 Wd7, BOP llrved it1 objlctlonl to thil request fot ~ of doeurnentl. 

These objertiona v.we reolived by the Cltizenl on October 6. 1997. 

OOCUMDH NCMBER -DATE 

I 0 it 3 0 OCT 10 S. 
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2. BOP'I objeclkll• blgln by ... ling IN! H ....VII the right 10 iUpplement, 

reviM, or modify the objecllonl II MMid on October 1, 1997. By IMking lhil claim, BOP 

11811k110 un11 ' .uy c:taiij8 Ccmillllon Ordlr PSC-87-1071-PCO-TI isiiUIId Slpt~mber 

12, 1997, wl*:h ~ "jP"Ii"'lll to be made within 10 dllya of ..ViCI of the dlacxw.y 

reqUIIIl The ordlr IPICifiCiiiiY ...... lhll objecllonl "lhllr' be made within lhil lime 

frame. BOP 1w1 no~ to linllalarally changa the ~WqUitaments of the ordlr. Tha 

Commilllon lhould rajacl BDP'I clllm IMt II can aupplamant, raviM, or modify its 

objecllonlln OOilt:&i•lllon of the Commilllon'l ordllr. 

3. BOP a bjecll to the dalinHion of the word "document" in the requell for 

production of c:tooumenll, claiming IN! the definition II ~Y broad, burdenaorne and 

hara11lng. ~. BOP doel not explain how the definition is overly broad, 

burdenaome, and har&lllng, nor doel BOP provide a lingle example of the dll1!nilion 

being ~ broad, burdenlome, and haralling. Sinca BOP provided no analylil or 

exampln giving the ~ing or bail for He objection, the objaction should be dl!nied. 

4. Slmilll1y, BOP ..._thai the delinillon of the word "document'' in the naquest 

for production of docunlnlllllkl to illp018 requilemerO oo lllide the 1CDP8 of the Florida 

Rules of Civil Procedl.n, Florida Admlnilllr&tive Code, and applicaole 1-. Again, BOP 

does not explain why lhiiiiiO, nor doel BOP povtde any 8X8111118. This objaction lhould 

be denied. 
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5. BOP claims that the definition of the word "document" Mek1 to include 

documenta beyond .. ICQPe d .. rulamaklng procecln Md not relevant to the IUbject 

matter of thi1 proceeding. BOP doea not explain why thia is 10, nor don it provide .,y 

example. 1t1 atJjectiOn, which amcuu to nothing more than • concluaion and ia provided 

without analyaia or~. lhould be denied. 

6. BOP objects to the definltiona of "you," "your," "company," end "Buainess 

Discount Plan" in the requelt for documentl. Defmltiorl number 2 of the requeat for 

documents atated hit the ...,. "yo4f' 8nd "your" meant BOP together with it1 officer8, 

employees, conaultanla, ..-.,....,..iva, attorney• (I.M'1Iet1 privileged), 8nd .,Y 

other peraon or entity IICting on t.helf of BDP. The document ~~ don not seek to 

have BOP proan documenta flam ev.y lffilillted ~ d BOP. Rather, it Heks only 

those documenta from.,.,.,.,. or entitiel ecting on behalf of BOP. This ia a proper 

request for document~. Rule 1.350, Florida Rules of Civil ProcedUre (adopted by 

CommissiOn rule) .now. f1IQU8Ita for doa.menta in the poueslion, custody, or control of 

the party to whom the r-.• il dRead. Peraonl or entities acting on behalf of BOP •e 

within the "cont.ror of the company. In addition, when two comp8flies "act aa ooe." 

discovery is permillible. ~ of East Brow•rcJ County, Inc. vs. De{Mrtment of 

Health and Rehabillatitle s.Mc»s, 8 So.2d 886 (Fie. 11t DCA 1986). See 11/10 Michelin 

Ttre Corporation va. Suun Ann Rooee, 531 So.2d 381 (Fla. 4th DCA 1988). BOP mull 

therefor produce docunents by per.ona and entitiel acting on tta behetf, not ju1t those 

stridly withir •he poll-ion d BOP. BOP' a objection lhoUid be denied. 

3 

' . 
~~~ :.~- ~.:.~ :!~~~_J~~-. 



7. BOP nut objeclec:l to .v«y reqo lilt ..:1 i1181Ndion to the extent 1M! the 

instruction or reqo 11 c.lled for lnfonnalion which II -1ipl from d;11:0'18r)' by virtue of 

various privilegM. BOP Identified no IUCh documents ..:1 ~· no specific • .....,, .. of 

whenl 1M! privilege milltlt IPPIY· Thll objection lhould be denied "'leu ..:1 until BOP 

C111 idlll ill)' IPICiftc dacunniiD wtic:h It IlPPI in. Onc:e BOP apecificelly ldlnlifiet IUCh 

docurnenl8, llw Attorney Gel• at ..:1 llw Cltlzena will then decide whelhet to IMk en in 

CMIMI io 1111«ll'l 1 de- docurnenl8 to dlla mine the extent end validity of eny claimed 

privilege. The «*1m d a "MifoailkAI enalyaia privllege"lhould be rejected In total, since 

no IUCh privilege exllll IRier Florida law. 

8. BOP 'lltNII ~ 10 .-y req II on the~ that BOP II not a party !o this 

pre ending. This matter- tpeCIIIcally diiCUised at the agenda conf-nce when the 

COiiililllion taak up fie ic*1l pali'llll 1 by the /illtJtney Gel •Ill ..:1 the Citizen• for initiation 

of formal PI a endings pur.uent to aection 120.57, Florida Statutes. The 1talf 

recomrne1 ided lhalllw Comrnilllon'l undocketed rule pre ending dealing with slamming 

ba joined with the patlti111 1 by the Attorney General and the C~izens of Florida. Since this 

dock8t is now a Mil pocuding, ~-no "partial" to the PIC eseding. AI the agenda 

conference dealing with the joint petition, the Attorney General and the Citizens 

specilically requnll d conlirmlllion lhalllll•ll conmunicationa cornpenin with a certificate 

from the Con II inion could ba-ved with OlllCN8r)' req Bill in this proc II ding. AIIIUCh 

companies - ~ly iill'wttild by a ct. ijjii in rulel. The 11181'1 confirmed that it agreed 

with this inleiptlllallon, nllw Cornmluion quntioned 11181'1 about this Interpretation. No 
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diug~eement- eapnnll by the Commiaion, air, or any other party at egendll 

concerning lhia ,.....,, Tl\eiillfuie, the Commlaion hu eii'Mdy conlil'llllld lhat any 

company with a ~ from the CommiAion ia 111bjec:t to diacovwy requeata in this 

docket. H~ thia not ~ .a, the ~ Glnlral end the Citizens would not hllve 

agrB to joining .. rw. p1 a c 1111ing with cu petition for en inveltigation into al.mming. 

BOP'a ob,IKiion lhDuld '-den*!. 

9. BOP ob,IIMMd to uch Rlqllllt '*-1111 it clalma the requeata -

burden- end Mil Iaino. y.a -aMI BOP prov~ no -lyais or .xarnpla showing a 

baais for lhil claim. Thil ob,IKiion lhould '- daniad. 

10. BOP cbjacliall to aac11 end every requnt iNDfar a1 the reque~t wa1 vagua, 

ambiguoua, illlplacilll, or utilizad lamia lhat ara lubjad to multiple interpratations. 

Howaver, BOP prov~ no 8XM1ple ~of any caM where such a request for 

documentl tell within that ct7jection. Thi1 type of boilerplate objKiion is improper because 

BOP dc.s not ldarUy any requall to which the alljllction relate1. Tha objKiion should be 

deni~. 

11. Simi'-ly, BOP o--..cted to .-y request illiOfar the 181JJ a II - not relevant 

to its provision olio .. 8illlllalalecxlmmunlcat IBrVicel in Florida. The Attorney G-al 

and the Citizena do not objKI to BDP'a limitation 81 it ratataa to specifiC cuatomer 

complaim. about slamming from customera outllde of Florida. However, to the extant 
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other doa.ment ,.. .... ,.... men genenllly to~ or rMttera relllted to .a.mming, 

the c:toc:unent req~_..lhould not be limited only to BDP'a Florida intraltllte operations. 

Mlltt.-a F'elalediO al~ ellhlr in olher lt8tel in gerww~ .. relevant to thia procaeding 

hecaM they.., wMh the .... gener8l problema experienced in Florida. Slamming is 

not a phenomena known only to Florida intreet.te operations. Instead, it is a netionwide 

problem, Md documenla ...... d to this n8tionwide problem are relevant to Florida 

operations. n.r.tore, to tw extent thM BOP's objection relatn to enything other than 

denied. 

12. BOP objected to each requett to the extent that it was not reaiONibly 

calaJialad to leed to the dllocrvt~Y t:l edmillible ~ and not relevant. However, like 

most d its objectiona, BOP provides no aNdylis or examples of instances where ita 

objecJion might rea.te. The objec:tian should be denied. 

13. BOP objected to the instructions in the document request. insof• as they 

seek to impose obllg8tionl on BOP which exceed the requirements of the Florida Rules 

of Civil ProaKl.n or FloricM IN. LM OCher objections, this boilerplate objection provided 

no specific eample or .ny tnatence where this objection might apply. Since BOP waa 

unable to provide eny apecific example or deac:rlbe where it might apply, the objection 

should be denied. 
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14. BOP furthlr objected to povidlng irtormatlon to the extent the! IUCh 

infomlllion 18 IIi lily In the pW!Ic reoo~d befolethe Floridll Public Service Commillion. 

The Nlee of diiiCGwery do IIIII povlde IUCh.,.. uemption from di1C0'181')'. This invalid 

15. BOP olljected to eec:h 8l'ld every request to the extent that it sought 

infol'llllllion lhat BOP 18 prohibited from dildoslng pursuant to Section 364.24, Florida 

Statutes, tu BOP ldeulllled no IUCh lubnlltion. Thilllelute, which deele with dildoaing 

CUIIoo•• _.,. ~lcimellou, hee • epeclllc-tjpllon ror rnett .. required by aubpoena, 

court order, Olher PI'D C IIIII of court, or ee oiiWr'Wile ai::Med by lew. FOI'IIIIII requests 

for pnxU:Iion of doo.-* In II PI c c II *Ill befoo lithe Florida f'lj)fic; Service Commiuion 

qualtryee "oll•wllulk 11d bytew.• Theiebe, in eny ~.even if BOP had idenlifiecl 

eny IUChdoo.-*, thedoo.-*'IIIIUd be_,.,. from Section 364.24, bec:auae they 

- required a Olherwlle ellowed by 1-. BOP'a objec:lion lhould be denied. 

16. BOP llllllel thel eec:h or ita objec:lions .. "continuing'' objec:liona, bul Florida 

•- does not allow "continuing" objec:liont. Thia objedion mull be denied. 
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17. BOP II u to praducelhl requ111ed dccunlnll en 01 blfole Oct abel 16, 

1997. Ao::widloiQif,lhiY' net 011•111 n lhl c~ requnt thl ConvniAien tc rule 

en lhi8 iiiUiioil •10cn• ~ He in adlr IC mltigllllhl dilllt ceuMCI b)' BDPI untimely 

filing ol alljectioi•. 

Reapectfulty llblllbcl, 

ROBERT A. BUTTERWORTH 
Attorney Gil Mill 

MICHAEL A. GROSS 
ANiiiMI Attorney Gil Mil 
Fie. Ber No. 0188481 

Olf"IC8 of lhl /lltorrtey Gil Mill 
PL..01 Thl Cepltcl 
TelllhiiiBB, Fl 32399-1050 

(850) 488 5888 
FAX (850) 488 6589 

JACK SHREVE 
Public Counl81 

~r~l'k. 
Deputy PubliC Coun181 
Fill. S. No. 217261 

Ollice of Public Cou11181 
c/o Thl Florlcle Legialature 
1 1 1 W. Medlacn Street 
R~812 
Telllhellle, FL 32399-1400 

(904) 488-9330 



CERTIFICATE OF SERVICE 
Doc:kel No. 970882-TL 

I HEREBY CERIIFl'INta copy aflhe f01egoing hila been fumilhed by U.S. Mail 

or hand-clelivwy to lhe folkMing 1*1Ja on 11111 30ih dey a1 Seplembet, 1997. 

MichMIAG!wa 
Alllillenl Allalt18J Get•• 
Oeper1rtln afiAgel Affelrl 
PL.()1, The Ci¢1kl 
Tal..._, FL 32389 10110 

Mia.. Rule, Elq. 
Tracy Heidi, Elq. 
AT&T Cornmunlcetionl aflhe 

Soulhem s• '"· 1nc. 
101 N. Mcnw 
Suite 700 
Tel..._, FL 32301 

C. E-.11 Bc¥1. Jr. 
Ervin, Vern, ._,.. & EMn 
Poll Ollice Olawer 1170 
Tal..._, FL 32302 

Patrick K Wlggll• 
W~gginl & Vll'-ta, P .A 
501 Elllt Ten 111" S1real 
Suite B 
Poll Ollice Olawer 1657 
Tallahall&a, FL 32302 

Robelt G. B I "y 
Nancy B. White 
r:/0 Nancy Simi 
150 South MOiorw S1real. 1400 
Tai . .Wall .. , FL 32301 

Dienll C.ldwell, Etq. 
DMIIon al All~ .... 
Florldll P_.,.ic Service Convnialion 
2540 Shumard Oak Blvd. 
Tallehll-. FL 32399-0850 

WallarO'H-Iaar 
Dnclor al ~ommunicalionl 
Florida ~ Service 
Comrnlllion 

2540 Slunard Oak Blvd. 
Tallehll-. FL 32399-0850 

Bar1amin Fincher 
Sprint Communication• Company 
3100 Cumbartand Circta 
Allanta, GA 30339 

Ky E.B. Kirby 
Warren A. F~ch 
Don W. Blavlnt 
SWIDLER & BERLIN, CHTD. 
3000 K Straat, N.W. 
Wallhlngton, D.C. 20007 

Richard D. Melaon 
P.O. Box6526 
Tallaharl .. , FL 32314 
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~K.Iond 

.,. ..., '. 

MCI Teleoommunlclllma Corp. 
780 Jotillon Ferry RoM 
Suite 700 
Atlantll, GA 30342 

~·aanne F..-..on Summlrtln 
1311-B Peul Rulllll Roed 
Suite 201 
Talleh811M, Florida 32301 

GNg L. E'*-'t 
Levine & Erilc8M 
2580 North 8entillgo Blvd. 
Olwlge, Cellfamle ~ 

Pernell Menan 
Rlguletory ecu-1 
LCIIrUmiiiiDIIel Till com Corp. 
8180 GrMnlbDio Drive, SuiteiOO 
Mel .... ViVInie 22101 

Ctwtea Rehwinkel 
Sprint/United Florida 
Sprint/Centll Florida 
P.O. Box 2214 
Tell ....... FL 32316 

Michell L. GleMr 
Cencn T. Podd 
Heligmen ~ Lattner, P.C. 
Firat lnaem.l81 Tower North 
833 Sevenleenlh Street, Suite 2700 
Denver, co 80202 

Jollph A. McGlothlin 
Mc\•JhWter, RMVn, McGlothlin, 

Devidlon, Rief & Bilka, P.A. 
117 8oulh G8dlden Street 
Til..,__, FL 32301 

An«ft0.1 ... 
Director, lnduatry Reletiona 
Telecammunic*ionl ReMIIer Asloc. 
4312 92nd Avenue. N.W. 
Gig Herbor, WA 983~1 
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