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MACFARLANE FERGUSON & McMuLLE1,N 

ATTORNEYS AND COUNSELORS AT LAW 

400 NORTH TAMPA STREET, SUITE 2300 

po. BOX 1531 (ZIP 33601) 

TAMPA , FI..ORIDA 33602 

(BI31273-4200 FAX (813) 273-4313'6 

November 4, 1997 

VIA FEDERAL EXPRESS 

Public Service Commission 
Records and Reportings 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

400 CLEVELAND STREE:T 

P. O. BOX 1669 (ZIP 346(7) 

CLEARWATER, FLORIDA 34615 

(813) 441-8966 FAX (813) 442-8470 

IN R]F='LY REFER TO: 

Tampa Office 

Re: Application of Southern States Utilities, Inc., et al. 
Docket No. 920199-WS 

Gentlemen: 

Enclosed please find the following for proper filing in the 
above-captioned case: 

BRIEF OF SUGARMILL WOODS CIVIC ASSOCIATION, INC. 
AS TO ORDER ON REMAND 
(Original plus 15 copies, plus diskette) 

Would you please be so kind as to stamp the enclosed copy of 
this transmittal letter when received and return same to this 
office in the enclosed stamped self-addressed envelope. Thank you. 

Very truly yours, 

5f� iU 1&-f 
Susan W. Fox $ 

(Signed for attorney to avoid delay) 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Application of 1 
Southern States U t i l i t i e s ,  Inc. 1 
and Deltona Utilities, Inc. 1 
for Increased Water and 1 
Wastewater Rates in Citrus, 1 

Putnam, Charlotte, L e e ,  Lake, 1 

Clay, Brevard, Highlands, 1 
Collier, Pasco, Hernando, and I 
Washington Counties. 1 

Nassau, Seminole, Osceola, Duval, ) 

Orange, Marion, Volusia, Martin, ) 

Docket NO. 920199-WS 

BRIEF OF 
SUGARMILL WOODS CIVIC ASSOCIATION, INC. 

AS TO ORDER ON REMAND 

As a result of the recent notice to customera of the already 

incurred impact of uniform rates, t h i s  Commission will receive, 

without doubt, a variety of comments concerning the wisdom and 

fairness of t he  refunds it has already ordered. Moreover, by the  

wording of the notice to customers and t h e  five ' loptionsll listed, 

the  Commission has, as will be demonstrated below, incorrectly 

implied that  refunds might not be required and that t h e  surcharges 

would not be necessary if refunds w e r e  not made. 

This memorandum will demonstrate that t h e  Commission has no 

alternative but to implement t h e  refunds already ordered and make 

the necessary surcharges to pay for them. 



-----------------------

I. 

THE APPELLATE COURT AFFIRMED THE COMMISSION'S 
PRIOR ORDER REQUIRING REFUNDS WITH INTEREST; 
THIS IS THE LAW OF THE CASE. 

The First District, in its Opinion reversing the prior Order 

on Remand states: 

"Because the PSC erred, however, in its 
consideration of GTE Florida, Inc. v. Clark, 
668 So.2d 971 (Fla. 1996), with regard to the 
issue of whether ssu may surcharge the 
customers who underpaid under the erroneously 
approved uniform rate, we reverse and remand 
this case for further proceedings. 

* * * 
... [T]he PSC in this case has allowed those 
customers who underpaid for services they 
received under the uniform rates to benefit 
from its erroneous order adopting uniform 
rates. As a legal position, this will not 
hold water." Southern States Utilities, Inc. 
v. Florida Public Service Commission, 22 Fla. 
L. Weekly D1492 (Fla. 1st DCA., June 17, 

1997). (emphasis added) 


The First District found error only "with regard to ... 

surcharge [of] the customers who underpaid under the erroneously 

approved uniform rate." Id. 

The First District in no way criticized or even inferred that 

the portion of the Order requiring refunds was in any way 

incorrect. 1 

The right to refunds cannot be rationally contested. The 

residents of Sugarmill Woods were people who were forced to pay 

1 Ssu as much as conceded the correctness of the refund order 
at Oral Argument. Counsel for the Commission was present and can 
attest to this concession, or a tape of the argument can be 
obtained from the Court of Appeal. 
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money under the terms of an erroneous order of the Commission. 

Just as the customers who underDaid could not benefit from t h e  

erroneous order, the ones who overpaid pending their appeal cannot 

be penalized by it. They are now entitled to get it back as a 

matter of due process. 

"The general rule is t ha t  one who surrenders 
property under an erroneous judgment is 
entitled to be restored to all t h a t  he has 
l o s t  in the event of a reversal of the 
judgment." Baum v. Heiman, 528 So.2d 63 (Fla. 
3d DCA 1988). 

See also, Sheriff of Alachua County v. Hardee, 433 So.2d 15 (Fla. 

1st DCA 1983) (restitution may be neceEisary to restore parties to 

positions before erroneous judgment); Mann v. Thommon, 118 So.2d 

112 (Fla. 1st DCA 1960) (money paid under erroneous judgment is 

subject to restitution with i n t e r e a t ) ;  Silverman v. Lichtman, 296 

So.2d 495  (Fla. 1974) (following reversal and remand of judgment in 

which garnishee paid sums into court and cour t  paid counter- 

claimant, successfu l  party was entitled to restitution; trial court 

acted unreasonably in allowing 180 days for restitution, funds 

should have been restored within 10 days). 

any authority to retract  the  refund order or t o  require the 

success fu l  opponents of uniform rates to bear the full brunt  of the 

Commission's error. Such would simultaneously give the customers 

illegally subsidized pending the appeal a windfall whi le  pena l i z ing  

those overcharged. 

"The doctrine of the law of the  case.. . 
requires adherence to the p r inc ip l e  that 
questions of law decided on an appeal to a 
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court of ultimate resort must govern the case 
in the same cour t  and the trial cour t  
throughout a l l  subsequent stages of the 
proceeding.. . so long as the  facta  in which 
the decision was predicated continue to be the  
facts  in t h e  case.” Barrett Hinnant, Inc. v .  
Spottswood, 481 So.2d 80, 8 2  (Fla. 1st DCA 
1986). 

Accordingly, the CommisEi ion  must leave the un-reversed refund 

order in place on this remand. 

A refusal to award refunds would still allow the customers w h o  

underpaid to benefit at someone else’s expense; a proposition which 

the F i r s t  District says “will not hold water”. Southern States, 22 

F. Law Weekly D1492. 

11. 

THE NOTICE ISSUE 13 A RED-HERRING. 

Sugarmill  Woods anticipates that t he  customers paying 

surcharges will n o w  contend t h a t  they are not bound by t h e  prior 

proceedings in t h i s  docket because they  were not specifically named 

parties to them. However, they had j u s t  as much notice as t he  

customers who w e r e  required to pay t h e  erroneous uniform rate while 

these were in effect during the pendency of the appeal - -  t h e  

general notice of the proposed rate increase sent out in Docket 

No. 920199, which t h i s  Commission ruled in i t a  order denying 

reconsideration of the adoption of uniform rates was sufficient. 

“We find that adequate notice was provided to 
all parties. The MFRs and the notice t o  
customers contained schedules which indicated 
that t h e  utility was requesting a change in 
rate design . . .  

* * *  
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In the Citv of Plant Citv v. Mavo, 337 So.2d 
966 (Fla. 1976)' the Florida Supreme Court 
addressed the issue of adequate notice and 
found as follows: 

While we are inclined to view the 
notice given to customers in this 
case as inadequate for actual notice 
of the  precise adjustment made, we 
must agree w i t h  the Commission t ha t  
more precision is probably not 
possible and in any event not 
required. To do so would either 
confine t he  Commission unreasonably 
in approving rate changes, or 
require a pre-hearing proceeding to 
tailor t h e  notice to t he  matters 
which would l a te r  be developed. We 
conclude, therefore, that the 
Commission's standard form of notice 
for  rate hearings imparts sufficient 
information for interested persons 
to ava i 1 themselves of 
participation. Id, at 971 

We find t h a t  in t he  i n s t a n t  case, as in all 
rate case proceedings, rate structure or rate 
design is and always has been an open issue. 
In addition, w e  find t h a t  the customer notices 
were sufficient for interested parties to 
avail themselves of participation." O r d e r  
No. PSC 93-1598-FOF-WS (copy attached at 
Tab 1). 

Sugarmill Woods disagreed and appealed t h a t  ruling to the First 

District which found it unnecessary to deal w i t h  it and reversed 

t he  uniform rates based on the Commission's lack of statutory 

authority to adopt them, which according to t h e  court's opinion, 

rendered the notice issue irrelevant. See Citrus Countv v. 

Southern Statee Utilities, Inc. ,  656  So.2d 1307 (Fla. 1st DCA 

1995). 

To be consistent, t h e  Commission will have to find that the  

notice t h a t  was sufficient to force Sugarmill Woods and other  
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subsidy-paying customers t o  pay a surcharge under uniform rates 

during t h e  appeal w a s  also sufficient t o  allow reversal of the 

erroneous payments once t h e  order has been set aside.  

111. 

BASIC FAIRNESS REQUIRES REFUNDS AND SURCHARGES 
TO RESTORE THE STATUS QUO. 

Every customer has the r igh t  to be charged final legal rates 

tha t  are f a i r ,  j u s t ,  and reasonable. Here, i n  the Citrus County 

decision, the court held t h a t  uniform rates were illegal, and thus  

that Sugarmill Wooda had been wrongfully charged them. To argue 

that one group of customers can be l e f t  with known overcharges, 

while t h e  other receives a known windfall, is not only absurd, but 

contrary to GTE Florida, Inc. v.  Clark, 6 6 8  So.2d 971 (Fla. 1996) 

and the First District's opinion i n  Southern States.  I f  

"ratemaking is a matter of fairnesst' between the utility and the  

customers, requiring that they be t reated in a "similar manner", 

then t h i s  Commission has no choice but t o  balance t h e  scales 

between customer groups. The refunds and surcharges would only 

result i n  each group of customers paying their proper level of 

rates in the end. 

Although Sugarmill Woods has consistently maintained that SSW 

should bear the brunt of these refunds, the fairness of requiring 

refunds at t he  expense of those who underpaid is equal ly  

compelling. To refuse recourse t o  the customers who overpaid would 

be a denial of due process, in effect, giving t h e m  no recourse for 

the funds they w e r e  required wrongfully t o  pay during the pendency 

of t h e  appeal. 

- 6 -  
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Moreover, t o  refuse refunds would be inconsistent w i t h  t h e  

positions taken by SSU and t h i s  Commission in (1) allowing 

implementation of uniform rates pending the appeal, and ( 2 )  

refusing a stay pending appeal, on the promise t h a t  the customers 

would be protected. Denial of refunds would be a breach of good 

f a i t h ,  a betrayal of the  assurances made to the customers who were 

wronged. 

This Commission recognized its commitment to refund any 

overcharges in its "F ina l  Order on Remand and Requiring Refund" 

issued August 1 4 ,  1 9 9 6 ,  Order No. PSC 96-1046-FOF-WS at p.11, "We 

c lea r ly  expressed our concern... that the customers be adequately 

protected. . . " .  
Refusal t o  refund would also appear punitive against Sugarmill 

Woods and others who have agressively protested uniform rates. 

While t h e  legal contest was unpopular and contrary to the stated 

positions of Commissioners, s t a f f ,  and the utility, t h e  battle was 

hard fought and sentiment ran high on all sides, but ultimately, 

the illegality and unfairness of uniform rates was demonstrated 

through Sugarmill's advocacy. It: is a ra re  customer civic 

association who canmount such a challenge. A successful challenge 

should never be punished. 

I V ,  

PRENTICE PRUITT WAS RIGHT. 

The simple wisdom of M r .  P r u i t t ' s  advice as counsel to the 

Commissioners after the Citrus County decision now seems prophetic: 

"It is my judgment t h a t  Southern States 
Utilities (SSU) should be required to make a 
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full refund to customers who paid m o r e  than 
the amount they would have paid on stand alone 
rates. The utility can have absolutely no 
valid argument against t h i s .  This action has 
been anticipated by the Commission because a 
bond was requi red  of SSU t o  ensure the  payment 
of such refunds. 

As to those customers who have paid less than 
stand alone rates as well as to those w h o  have 
paid more under stand alone, it is my judgment 
that a utility can only charge under valid 
t a r i f f s .  Since the Court has rendered the 
uniform rates null and void, t he  only valid 
rates i n  existence has been the stand alone 
tariffs. This has to be true since a u t i l i t y  
cannot charge any rates except those approved 
by the Commission, and the only approved rates 
are t h e  previously approved stand alone tariff 
rates. 

* * *  

I t  is my opinion that SSU should be allowed to 
recover from customers who paid  less under the 
uniform rates than they would have paid on the 
old stand alone rate s t r u c t u r e . "  See 
Memorandum dated September 1, 1995 attached as 
Tab 2 .  

CONCLUSION 

As to the options listed by the Commission in its order 

requiring briefs and in the customer notice, t h e  only remaining 

choice is Option 1: "require refunds with interest and allow 

surcharges w i t h  interest". Refunds should be made within 90 days 

consistent with Commission rules. SSU has the  ability to obtain 
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financing to manage this while collecting the surchargea over a 

more extended period. 

Respectfully submitted, 

SUSAN W. FOX i / 
Florida B a r  -241547 
MACFARLANE FERGUSON & McMULLEN 
P. 0. Box 1531 
Tampa, Florida 33601 

Attorneys for Sugarmill Woods 
Civic Association, Inc . ,  f/k/a 
Cypress and Oaks Villages 
Association, Inc. 

(ai31 273-4200 

CERTIFICATE 0 F SERVICE 

I HEREBY CERTIF? t h a t  a copy of t h e  above and foregoing 

been furnished via U.S. Mail, postage prepaid, t h i s  s & a y  

November, 1997 to the following persons: 

Brian P. Armstrong, Esquire 
Southern States Utilities, Inc. 
1000 Color Place 
Apopka, Florida 32703 

Arthur  J. England, Jr., E s q .  
Greenberg, Traur ig ,  Hoffman, 

1221 Brickell Avenue 
Miami, Florida 33131 

Lipoff, Rosen & Quentel, P.A. 

ias 

of 

Kenneth A .  Hoffman, Esquire 
William B, Willingham, E s q .  
Rutledge, Ecenia, Underwood, 

Purnell & Hoffman, P.A. 
Post Office B o x  551 
Tallahassee, Florida 32302 
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Robert A. Butterworth, Esquire 
Attorney General 
Michael A. Gross, Esquire 
Assistant Attorney General 
Office of t h e  Attorney General 
PL-01, The Capitol 
Tallahassee, Florida 32399 

Michael B. Twomey, Esquire 
Route 28, Box 1264 
Tallahassee, Florida 32310 

Larry M. Haag, Esquire 
County Attorney 
2nd Floor, Sui te  B 
111 West Main Street 
Inverness, Florida 34450 

Jack Shreve, Esquire 
Public Counsel 
H a r o l d  McLean, Esquire 
Office of t h e  Public Counsel 
c/o The Florida Legislature 
111 West Madison Street - Room 812 
Tallahassee, Florida 32399 

Robert D. Vandiver, Esquire 
General Counsel 
Christina T. Moore, E s q .  
Associate  General Counsel 
Lila Jaber, E s q .  
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard - Room 370 
Tallahassee, Florida 32399-0862 

Michael S. Millin, Esq. 
P. 0. Box 1563 
Fernandina Beach, Florida 32034 

Joseph A.  McGlothlin 
Vicki Gordon Kaufman 
McWhirter, Reeves, McGXothlin 

Davidson, Rief & Bakas 
117 South Gadsden Street 
Tallahassee, Florida 32301 
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D a m 1  H. M. Carr 
Farr, Farr, Emerich, Sifrit 

P. 0. B o x  2159 
P o r t  Charlotte, Florida 33949 

Hackett and Carr, P.A. 

Charles R. Forman 
Forman, Krehl & Montgomery 
320 Northwest 3rd Avenue 
Ocala, Florida 34475  

Arthur Jacobs, Esq. 
P, 0. Box 1110 
Fernandina Beach, FL 32035-1110 
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BEFORE THE m R I D A  PUBLIC SERVICE COmNISSION 

In Re: A plication for rate 
increase fa Brevard, 
Cbarlotte/LPo, Citrua,  Clay, 
Duval, Highlamlo, Lake, Marion, 
Martin, Nassau, Orange, 08Ceola, 
Pasco, mtnaa, Seminole, 
volusia, and Washington Counties 
by Southern Statee U t i l i t h s ,  
Ina.; Colliar County by march 
-Shores Utflitiee (Deltona) ; 

[ernarido county by Spring Hill 
Jt i l i t ias  (Deltona); and Voluaia 
county by mltona Lakea 

I Utllltlea (Deltona) . 

) DocI(m HO. 420199-WS 
) ORDER HO. PSC-93-1598-FOF-WS 
1 ISSUEDt Novembar 2 ,  1993 
1 
1 
1 
) 
1 
1 
1 
1 

1 
I 

-1 

The fol lwlng Commissioners participated in the disposition of 
this matter: 

BY THE COMMISSION: 

€!tazUm 
southern States utilities, Inc., and ~eltona ~tilitiea, Inc. 

(hereinaftor referred t o  a s  t h m  utility of W W )  are collectively a 
class A n a t u  and wastewater utility w a t l n g  in variwo counties 
in the Stat0 o f  Plmida. By Order Ho, PSC-93-0423-WF-WS (also 
rrf%rrsd t o  em the Final Order), issued on March 22, 1993, the 
somiamion approvd an inmane in the utilitylo rates and charges 
which met rate8 baaed on a unifoxm statewide xate mtruoture. On 
Aprll  6 ,  1993, BSU, tha Office of Pubria Coma01 (OPC), citrue 
County, and Cyprus and Oak Villages irn8cqiatian ( W A )  timely tiled 
Motions for Reconsideration of 0- Mom PSC-93-0423-FOP-WS. Alao 
on that day, Sugamill Manor filed a Petition for Intsrvention and 
Reconsfdormtion of the Final Order. on llpril 13, 1993, QPC riled 
a Reaponma to S8U1s motion for raconeideratlon and 88U filed a 
Reeponso t o  Sugarnil1 Wanor'a errtition for I t w e n t i o n  and 
Reconsidoration. On April 1 4 ,  1933, gsU f l l d  a Response to OPCIe, 
COVA's, and Citrus County's Motions for Reconmideration. On June 
28, 1993, COVA filed u notion for Corr%etion of Property Taxes 8nd 

on July 6, 1993, S W  f i h d  a MOtiOm tv S k h e  that motion as 
u n t h l y .  Also, on July 8 ,  1993 f i led a Supplemantel Hotton 
for Reconsideration which SSU Mvod to .trike by motion filed on 
July 1 4 ,  1993. All of  the abv8IhnOribd metion8 fox 
ruconsideratton and int.rvmntion .nd a l l  other request. for r w + w  
by non-partles are the subjeot of this Order. 

This Order also addrasmee Comiasionar Clark's August 17, 
1993, wtion for rleonsiduation of  tha calculation of  the lnteriu 
refund in tbe Fina l  Order. cormiaaiunar Clark's motion uao heard 
at tha #apt- 28, 1993 Wanda Confe*'onoe. 

Mter hearing and the tima for f i lhg for racomideratlan had 
passed, the following entities or individuals requested either 
in tervat ion  i n  Dwbt Wo. 920139-W5, rscrmaibration of  Order No, 
PSC-~~-O~~~-WF-WS, or h t h r  

1. 

2 ,  

3.  

4.  

5 .  

supamill  Manor,  nu. f i ld  a petition far intervention 
in Docket Ilo. 920199-lP8 and rmconsidsratlon of  oMer NO. 

BY lettar recmivea April I ,  1993, volunia county council 
nubsr fichard W o y  rmquasted r.cwuidaratian o f  order 

BY lettar dated I ril 16, 1993, Volueia county council 
H&mr at-Largm Ph!1 Giorno reiterakd the podtion taken 

By letter raaeived M y  21, 1993, Volusia County Counoil 
 anb bar patriala lterrthey urpreamad her urpport o t  fellow 
Council )t.rber R i c h a r d  HcCoy'. pat i t ion for 
toaondduation of #a rat. iaorrprss wanted t o  mu. 

Bornando bounty Board  of Comni~i~nors~  Rasolution No. 

r e q u O S t 8  th& the PSC roaonalder it8 Q Q d t i O n  i n  Ordm 

PSC-93-0423-BOP-WS On April 1 4 ,  1993. 

NO. PSC-93-0423-PQP-WS. 

by IdcCQY. 

93-62, atd Hay 17, 1993, and IXCdVod m y  20, 1993, 

1l0.-p8c-o~-o~a~-~o~-ws. 
Florida S.tate Senator G i n n y  Brown-Waiters pet i t ion  for 
intmrvantion hi Doekst Ha. 920199-138. and for 
reconsiderationof 0rderHo. PBC-93-0423-POP-WSvae fflad 
on Hay 26, 1993. In her petition, Senator Broun-Waite 
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states that she reprssants hereelf togsther with her 
fellow SSU customers. 

7, On May 2B, 1993, spring H i l l  Civic Asssociation, Inc., 
filed a petition for  intervention in Docket Uo. 920199-WS 
and for reconlrideration of Order No, PSC-93-0123-WP-WS. 

On June 10, 1993, Cyprosa Village Property Owner5 
A S S O C b t i O n  (cuproes village) f i h d  a pet i t ion  tor 
intervention in Dockat No. 920199-WS and rsconrfderation 
of Order WO. PSC-93-0425-FOF-W8, 

i n  reaponsu to these petitions, SSU mtates that, pursuant t o  
R U L ~ S  as-22.037, 25-22.039 and 25-21.056,  rlorfda Administrative 
code, the pet i t ions  are untimely and should be denied. We agree. 
First, i n  regard t o  intervention, Rule 25-22.039, Florida 
Administrative Code, providem that a petition to intervena muat be 
i i l % d  at l eas t  five dayrr before f i n a l  hearing. Sugatmlll Manor, 
rnc., Senator Brown-Waite, Spring H i l l  civla hsaociation, I n c . ,  
Cypress Village Property OYnerf4 hasociation, Hernandr, County Board 
of County Cwlllfauionern, and Voluaib County Council Members Phil 
Gioxno, Richard McCoy and Patricia Northey f i l e d  their petitions 
for intervention five mnma or uore after tho final hearing. 
pursuant t o  mle 25-23.039, tho pettition6 were not timely. 
T h e F d O T B ,  we find the petitioners' roquasta f o r  intervention to h 
untimely. Accordingly, the requests for intarvention are hereby 
denied. 

AS to the petitions for reconeideration, we f i n d  that the  
applicable rulae do not atford non-partie. leayo t o  f i l e  goat- 
hearing pleadings. Further, even f f  the  petitions had been filed 
' y  partiem, they were not f i l e d  vithin the 15 day period required 

* Rule 25-aa.O60(3)(a), Florida hdministratlvo code. Theretore, 
a pstitionr Zor r*consid%ration tilsd by the aMve-roferencod 

. lividuals are hereby denied as untfmaly. We note, hovever, that 
-il of tha ianu#s raised by the patitloners have bean addreasad in 
tho M y  of thh Order, aa may uare raised by parties in timely 
f i l ed  potitiono for raconsidoratlon. 

on April 2 ,  1993, OPc f i l e d  a Hotion for Waiver o f  Rule 25- 
22.060(3) (a) ,  Florida Administrative code, requesting additional 
t i m e  to file i t s  mot ion for rseonaidotation. On hpril 5 ,  1993, SSU 
f i l e d  a reaponme in opposition to OPC's motion. However, OPC 
subsequently timaly fild i t a  motion for reconsideration an Apri l  ' 

6, 1993. Therefore, we f ind OPC'B motion for waiver or Rule as- 
22.060 (3)Ia) t o  be mot. - 

COVA and Citrus county Filed timely motfone for 
reconsidaratiQn repwmting ruconsidoration of  , tko unifwn, 
statewide rates established fn Order No. PSC-93-0423-FoOF-WS, and 
raining rany of the mama points i n  their motioni. Therefore, for 
puxponms of this Ordor the  argumnts of the two motionm have been 
combinad. 

Thm standard for determining whethor reconsidoration is 
appropriate LE sat forth i n  

purpome for a pet i t ion  rm roconnitbration ir to bring to an 
Agency's attantion a polnt which was ovwlooked or which the agency 
failed to Oondder vhen it rendered i t n  d e r .  

Bevia, 294 -.ad 315 (Fla.  1974), tha Court held that 
a petition for roconeideration should ka has& upon specific , 
factual matters rot forth 4 the record and suuceptible to review. ' 

We haw relied on the ntandard pot forth in  the above-rofsruncad 
cases i n  roaching our docis'ionsi herein, 

H&i!a 
hp We f i r a t  point on rscohsidsration of uniform atatowide 

rates, and C i t r u s  County argue that the e u s t w s  of  SSU m a  
deprived of  dw prms8 in this p r o c o d i n g  because they did not 
rucaiw fair QX ad ato notice that uniform stntewiam rate8 would 
bo consfdared, %m County aquas that faflure to provide 
adequate notice violates tbe prwiaiona o f  chapter 120, Florida 
Statutes, uhicb contmplate reasonabli notice and an opportunity t o  
bm hair& A0 f e r n  b m l m  for roconsideration, &th COVA ana 
C i t t u 6  County allege t h a t  tbe u t i l i t y  dia not requeat uniform 
rat-, tberofore the customera were not given notice of uniform 
rat- from tha utility's filing for rata rmlief. addition, 
citrua County alleges that the publio sarvlcm commlnsion (PSC) 
cumtomet rervica hmarings did not alert a w r s  of the 
poesiblllty oZ ,uniform rat-. Both part108 allege that intomtion 
in thm PSC proam releaso was misleading. They further argue that 
no party to t h i ~  casm, other than PSC mtafi, advocated uniform 
rates and that s t a f f  did not give notic. t h a t  it would advocate 

m 



'. , ..-- 

uniform rates at the hearing. In addition, COVA argues t b a t  it 
received the recomundation with rate schedules showing the impact 
of uniform rates Only a f t 8 r  the hearing vas complets and briefs had 
bean f i l e d .  

es that Iesue 92 
- e  the Prahearing Order puts the parties on no& that  statevide 

tea vould be ~Onsidersd; t h a t  COVA took n position in favor of 
and-alone rates in the Prehearing order; that  citrus county 
iflad to parthipa-  in the Prshaarhg coniarsnco: that COVA 

.resented direct tsertiaony in opgoritlon t o  unifom ratee; that 
bath parties ameklsinq reconsideration eross-exatlin4d wltneseres on 
W e  iaeue of statewide rates1 that during the hearing, Citrus 
County raised tor tho f i ra t  t i m e ,  the issue OS the Carmisaion'e 
authority to implement uniform rateo; and that the issue of 
statewide rateu uau addreeued in both partian' pomthearing briefs. 
SsU further argue8 that it is irrelevant that the utility did not 
requast uniform ratan in the becauuo rata dealgn is a t  issue 
in a rate proceeding, just aa rate h u e  or expens- ate. I n  
addition, SSU atates that the custoasr notices complied w i t h  
CommiBaion rules and w r a  not raised 4s an issue e t  tho hearing or 

We find that adequate notice was provided to a l l  parties. The 
n m  and Uro notice t o  customers aontafnd Echadulee whvhiah . 

rate de8ign 
by requenthq a rata structure with a raxhum b i l l  for customers at 
a 10,000 gallon level of COhSUptiOn. This request waap a departure 
from the previously approved rnte structure. This request ale0 
contained th. e l w n t  of sharing coats bemen syetems. 

In response t o  Citma County'a allegation that the  customer 
aringa failed to alert the customera to the p o s s i b i l i t y  o f  
iform statevide ratee, it ia important to note that the prinary 

xpose o t  the crutomar hearings i s  t o  determine the quaiity o f  
ervice provided by a utility and to hear othar te8tlmony of  
customers. The rocord of the ten rmr tomar  bra+Ingm held in this 
docket contains testioony of numerous cuitomera concerned #at  tbs 
rate increasu request& by the utility was too high. This 
compelling concerh of the oustomers uaa reflected on page 95 o f  the 
Order Where we weighed the impact oi stand-alone rates against  
uniform, atatewid- rates and datemined that, "tha wide disparity 
of rates calculated on a etand alone basis, ca~pled  with the *.. 
benefits of uniform, statewide rates, outweighs Ule bonefits of the 
traditional approach of setting rates on a stand-alone basis." 

In its response t o  these argumehts, SSU ar 

in the partloo' briefs. - _  

.indicated that the utility was rqueating a change 

+ *% 

, 
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Thw it was the concerns r a b d  by customers at  the c u e t a w  
hearing@ that vas part of the driving force behind OUT decision t o  
approve uniform, stetavide ratee. 

tha Plorida suprere Court addraamed the iasua o f  ad89uate notice 
and found as iollowst 

.. . ..- . 
In the o t  P l u  citv V. M a  , 397 80 .2d  968 (Fla. 1976),  

wbila vm are inclined to vfev the notice given 
t o  eustoluro i n  this caza as inadequate for 
aatual notiua of the prwisu adjuotmant made, 
wm a u t  agree w i t h  tho &miasion that m e  
pracidon h probably not passiblo and any 
went not rfquird. TO do so m l d  either 
coniine ths carmission unxmaonably in 
approving rata changes, or require m pxe- 
hearing proceeding to tailor the notice tp tha 
mattas which would later b. -loped. Wm 
aonclude, theraform, that tho c d s s i o n ' m  
standard fora of  noti- fw rate hearings 
bparts sufficient .information far interested 
p m o n e  to avail  thamselvee of parfloipatlon. 

We find that in the instant came, am i n  a l l  =ate cast 
procaudhgu, rats atmmture or rate doeign l a  and always has been 
an open imue. In addition, we fhd that #a mutomor notices w%r* 
muiiiafmt 3or interested partlea to avail themselvm of 
participation. 

res8 releaasea a m  n o t  dwignud to intorn the 
public of a11 p o J k  outeopoll of a p r o u d i n g .  prmoa r m l m a r m a  
are not part OF the Chapter 120, Florida StatUtoP, procreo and do 
not m o m m  as formal notiae of agoncy procaodinpr. A l t h o u g h  CWA'w 
w i t m u .  testiiiul that cOVi+ lrrtudea to mhow tbat the newspaparm 
were provided inaccurate fnfollation Eontrrning the rate Inareas., 
we find t h a t  no evidanee wan presented on this oattor. 

I 
- "  - .-- . -  ' 

We find that 

Further, i n  the Section 120.57, Florida statutes, hearing 
~ ~ Q C V S S ,  tho lasue of statewide rat- w a a  clearly put before the 
public h Order Ho. PSC-91-1164-FEO-WS, i P 8 W  N O W m b r  4 ,  1992, 
the ~rahearlng Order in this Docket. rmue 92. of tbat order 
state81 *Should SSU's final rates be uniform within counties, 



regions, or statewide?" 
position on Imsua 93: 

In that order, WVh took the following 

COVA firmly believos that the bast Way to establish 
ratsm io on a stand-alone baais. It fr not 
realistic to combins a l l  ayrrtew regardless of  
t h d z  hflitorical evolvelont. man SSU states that 
CXhC is only relevant t o  Sugar Will Wodo and Burnt 
ston, both p u t  of the Win County Utllitiee 
Acquisition. Yet aLI prepaid CIAC ia lumped into 
on. account penalixing a l l  thoas StlW cuatomerm who 
hava invested and arm &ill hveating mare than 
$2000 mach i n  their u t i l i t y .  

Order Ho. P8C-92-1265-PHO-WSr p. 60 

SSU took the following COVA presented no witness on this issue. 
position an fsaua 92:  

If uniform rates are to be establi~hed, the 
benefit8 of such a rats stmctura could best 
bo achieved only on a statwide baais .  
Heitbar County ge6graphical boundaries nor t h e  
utility's own wregion&l* boundaries would 
rscognixo the factors previously identified as 
being critical t o  a propmr uniforr ra ta  
etrucrtura. The rtatewidr ratas could be 
devol-d u d n g  one of U v o o  propsed.mathods: 
(1) a method similar t o  the "rat8 cap" 
proposed by the utility i n  this procredinq; 
(2 )  co8t of  ssrvics and other pertinent 
rectors w u l d  bs conmidered tcqmthert end (3) 
the utllfty~o profarred mathod, a statewide 
rata for  standard knQ advanad troatmont 
procopsea. 

Utility witneas LUdsen wau limtod m a witnos8 tor thio issun yet 
Citrum County never askad 8 question of  him on this isaue during 

' croaa-examination. Staff tock no padtion on this issue pending 
further dev*lopmnt of thm recrord. Houmver, it should bo noted 
tha t  Issue 9a was an issue raised by staff i n  its Prehearing 
statement. m e r ,  staff offered the expert testimony of John 
William who provided hie opinion on this ipeue. Citrus County did 
not intervene in thie procaeding prior to tha due date of 
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Prahearlng Sta tements ;  It took no position at the Pcehearing 
conrersnce; and it provided the W a r n i o n  vith no expert testimony 
on this iasum. 

A t  hearing, C W A  Inquired of  W .  W e e n  aoncarning uniform 
ratma k a t  did not inquire about th8 position taken by the u t i l i t y  
in Ierrue 92. cOvh'6 OM1 pro-filed test- did not adaxes8 
uniform raton but did aadrur COVAlr opposition t o  Sgvls propaaed 

concerning uniforn statawlde rates to ataffls witneor williams. 

We find that the aubstanee of COVkla and citrus cowtyls  
argument again& uniform rate. i4 aubatantially tho ram as their 
argument against the utility's initial ropomal. put most 
fundamentally, aeir  oeition is a t  & other than a s t a d  
alonm h a i s  for  d n g  rate* i s  unfair to the m h  end Citrus 
county residanta who are oustopers of SSU. mny of  the same 
arguments 8ade against the utilftylm pzoposal apply to the 
imponltion of utatewido rates. 13. find that a l l  o t  these argument8 
worm addreanad i n  Order No. PSC-93-0423-POI-WS. 

rat. 8-UtlW.m. a hming,  c i h  C O ~ ~ Y  addressed guestion8 

In thr posthearing brimfa, Citrus county argued that the 
Cominsion vas without j u r i s d b t i o n  to iupl-nt uniform rates.  
(BR pp. 2-5) We find that this -tat, Which forms the bulk of 
tha COUnty'8 mix page brief, o8tabliahar that t i a m  County uam in 
fact on notic0 that unlforr rataa were truly at issue in thie 
proceeding. 

In summary, we find that therr was adequate notice of unifom 
ratms vhme it was an iamuo set forth i n  tho prohewing order, 
where thore ma M apporkurity t o  pr-ent tes tbony 8rtd cross- 
examine ultnes8w on this imam, and uhera - van an opportunity 
tu addross t h i s  ieeum in tbe m8th.Wing briafs. ft is no error on 
t h m  ~ i s s l o n l n  pnrt that theme partios failed t o  fu l ly  mxplore 
tbe i s w e  o f  unlrorm rateo. we find that the partlea haye fallad 
t o  daow any ristake of fact, law or pulioy ralqted to notice. 

Banrd on the feregohg, we i h d  It nppropriata t o  deny t h a t  
portion of COVA'I and Citrus Countyi# Hotions for Reconaideration 
of uniiom, atatwide rates concerning inaduqunte notice. 

Jurfldfction 
COVA~E motion for reconeideration quamtiona our authority t o  

S e t  uniform, statewide r a t e r .  mio issuo vaa fully addressed on 
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page 93 of Order No* PSC-93-0423-POP-WS and is not properly raiaad 
in COVh'e motion for reconaidekation. A 8  part of its argument t h a t  
the PSC i t 3  without authority to s e t  uniform, 8tatevide.rates in 
this proceeding, C i t r u s  County argues certain matters which are 
outside the record ( that  staff coerced SSU to undertake "certain 
expenafvo proj%cte'' to enable the  utility to acquire small water 
and wastewater systems), mutters previously raised and addressed in 
+he order and matters argued h i t a  brief (that uniform ratee are 
in illegal tax). We f h d  that them13 ace not appropriate points f o r  
:econEidaration, The parties have fa i led  to shou any error on t h e  
part of t h o  Cornfadon regarding exeraism of i t a  jurisdiction. 
Accordingly, we find it appropriatm t o  deny t h a t  portion of Cova 
and citruo County's motlono for reconsideration concerning 
jurisdiction. - 

Both CQVA and Citrus County characterixe our decision t o  
approvct uniforn, atatevide ratem au *frea  mheeling policy naking." 
COVh bases its argument on a prior Commiseion deciaion set forth in 
order No, al2Q2, issued May 8, 1989, whlch .diractted staff to 
initiate rulemaking on uniform rates. We nota t h a t  Order No. 21202 
also states: 

W e  believe them ia aerit to the  concept o t  
statewide uniforr rates. Coot savings du8 to 
a r8duction i n  accounting, data pracamming and 
rate case expense can be pawed on to tha 
ratepayera. 

Order No. 21202 at 1 B 6  

Order No. 21202 Was the culmination of a docket opened by the 
?omissfon t o  investigate possibla alternativan to existing rate- 
jetting procedures tor water and wastewater utilities. A broad 
ange of insues and changee tecoamended by the docket have been 

implamentad through statutory reviaions o r r u l O m a l c ~ n g g .  Althoughno 
rulo baa been dwdoped regarding tho raquiraant8 for implementing 
uniform rates, therm has been lnaufficlent data on uhich to bamo 
such a rule, and there has not been a prerdng need to go Zorward 
w i t h  a rulo on uniform rateu that would have a genaxal, industry- 
wide R p p l h U t h I .  

WB find that the decision in thin case to- implament uniform 
statewide ratea im  consistant with v. Dent. of 
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a, 346 sa.2d 569 (1st 1 9 7 7 ) ,  which states i n  pertinent 
part: 

mile the Florida mA thus roquirau rulemaking 
for polioy mtatenente of general 
applimbility,  it almo rsoogniros the 
inevitability and desirability of refining 
incipient agmcy pollcy through adjudication 
of individual cases. arm gwntitativa 
limits to ths detail of policy that c4n 
ef i*ct iwly be pramulgated an rules, or 

i t s  policy ray wisoly * a a t s  purposes 
through adjudlcathi before mating rules. 

a8aimilatmd; and &Van t h  4g that ]arOWS 

a t  581 

The agemy's F i n a l  order in 120.57 proaeeddings 
must d-crib its upolicy vithin the agency's 
axarcise of deligatad discrmtian* muff iciantly 
for udiefal rmviem. m i o n  iao.68(7). By 

f r a  M a n  agency rule, uu officially stated 
policy, or a prf6r agency prautloo,m saction 
130.68(12)(b) reoognizam there may bo 
"officially stated agency policy. otharuiae 
than in *an agemy rulm*~ and, sSnce a l l  
agency action tenda under tho hpA t.0 become 
eithar a rule or an o a r ,  such ather 
rofficially stated agency policy" I is 
necomrrarily recorded in agomy orders. 

rsqu 1 ring agency explanation of any deviation 

a t  582 

W e  f i n d  that we have axplainod our decision in thio case 
auffioiently lor judfafal review. we m o r  find that by setting 
uniforn, statewide rates for t h i s  ut i l i ty ,  UP have not unlawfully 
established a ru1m or poll for developing uniforn rafao for a l l  
uater and uastmrater u t d e s .  We haw detmrmined, based on the 
record belox8 ua i n  thio dockat, that i n  thla rata prwoudhg 
uniform, atatewid. rat- a m  appropriat.. 

Based on 'the foregoing, we find that vs have proparly ncted 
within our discretion in approving statewide rates and that no 
baeis  for rsoonsidsration ha8 been sbom by the partieo. 
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pecord E v i w  

Citrus County and COVA both assert t h a t  the record does not 
support our findings i n  Order Ho. PSC-93-04a3-POP-WS. 
specifically,  citrus county allege8 that staff vitneam williaaa~ 
testimony concerning statewide rat%s putting water and wastewater 
>.ilities on par w i t h  eleuttria and telephona awe8 i a  *fa lee";  that 

' 
q taetimony concerning rate etabilfty im "only remotely truen; 
, that  a conclusion that statewide ra ter  recognize seonomias of 
,le h 'Lobviausly false.* Ci t rue  County aleo assert6 th&t 

-Atnews Willians' testimony that uniiorr rate8 would be more simply 
derived, easily understood and econmicelly implemented is 
irrelevant, self serving and 'legally unacceptable .I1 COVA a leo  
a~serts that our finding8 on the benefit. of statewide rates are 
not supported by the  record and are self-serving. In addition, 
covh states t h a t  there is no evidence to support our conclusion 
that no customers would be harmed by ah0 h p o s i t i o n  of uniform 
rates. 

SSU's response states that the commission re l ied  on competent 
and substantial evidence in reaching its docieion and that the  
partine are -rely sxpreeming thdr dinagreement wi th  t h o  
commission's deeidon. 

To the %xtent the  partiee meek t o  have this Cornisdon reweigh 
the evidence or receive neu evidence, their argument. i~ not 
appropriate for  reconsideration, The parties did not refute staff 
witness Willhas' teatirony at hearing using the argumanta now 
raised on reconsideration. For oxamplo, Citrua County argues that 
it  i a  wong to compare non-1ntereonneot.d watsr and nastawater 
plants  ta  fully interconnected elmctrlu and telephone compan~ea. 
-.ad the tsstiwny of witness William been properly challenged 

Iring the  hmariw on crosm-*xsaination, C i k U 8  County's 
lagafionm o w l d  haw been addresad in the ? i ~ l  Order. me 
mty i r  apparently unauaro or previous C o n h a i o n  decisions that 

,..yaical intaroenneution of watw and wastmwatw planta i m  not 
required t o t  rate 8.ttiIig. gee ordera HOB. 22794, iesued April  1 0 ,  
1990; 23111, isnuad June 25, 1990; and 23834, imlruad -comber 4 ,  
1990. 

We find t h a t  t h o  findings and conclusions of tho F i n a i  Order 
are supported by comp8tont and aub8tantfal *videnco. We a180 rind 
that the parties hava failed t o  s h w  that we ovrrlwked or failed 
to consider any evidence uith regard to nitnoas Williams' 

teethony. Baaed on thr foregohg, the motion8 to reconaider, aa 
they relate to the siuffici%ncy of the widen#, are hereby denied. 

COVA allegoe ih  its potion t h a t  the rates set  by tha P h l  
Order are unfair, unreasonable and diacrldnatwy because tha 
uniform statewide fates are significantly higher than etand-alone 
rate0 fw the customers of lugarmill Iloodm. In tbe F i n a l  Order, we 
explain that deterahfng the appropriate rates ,  ne compared tbs 
unifora rates against stand-alone ratee. The Final Order stateB 
that, o f  the  oha hundrd twenty $oven mysterna, only would 
have had lower water and waateuak rates on a e t a - a l o n e  baaia. 
In the Order's ooncluaory paragraph a t  page 95 the Comissfon found 
as follows: 

Baaed on that comparison, we find that the wide disparity 
of rate8 calculated on a stand-alone b a g i s ,  coupled with 
the above cited bensflts of  uniform, atatevide rates, 
outweigh the benefits o f  the traditions!. approach of 
set t ing  rates on a stand-alone harim. 

In -has Omargtimr to.  v. Maw , a64 8o.Zd 321 (Pla. 1967), 
the Suprsme Court: detarmined that w h a t  1s fair and reasonable is a 
concludon t o  be foxmad by the regulatory body on the basis of the 
factm prerentd. That i u  w h a t  ve have done by camparing the 
benef i t s  of  statewide rates against those ot  stand-alone ratma and 
by measuring t h e  -at o f  those rate6 across the entire customer 
baae of 8SU. T h m  rut.. sot forth h the Final Orddr a m  neither 
arbitrary nor unreasonable. Based on tbs foregoing, we find it 
appropriata ta deny this portion of COVh80 motion for 
reconaideration baaed on WVh's failure to phwr any error in fact, 
law, or policy or t o  ahw any poht vhiah the Conmiasion ovnrlooked 
or failed to consider. 

order No. PSC-93-0423-Fo~-WS, p. 9s 

- 
also argues that: Ordot No. P S C - ~ ~ - O ~ ~ ~ - F O F - W ~  impairs 

contracts, denfas o f f e e t h o  reprosantation, and allow8 
dlsincontives to mttidancy. Them new arguaentn are all arguments 
agah8t  tbe h p l e m m t a t h n  of unifwr rates waicb could have and 
should have been m i m d  during tha heating process, Therefore, YO 
tind that CDVh's petition on these issues doeo not rafue any p o h t  
that we overlooked or failed to consider. Accordingly, we find it 
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appropriat% to deny that portion o f  COVA's motion raising the 
iesuss of  impaimant oe contracts, denial of effective 
representation and disincentive8 to efflcisnoy. 

Conclusion 
Basad on the toragcling, bath COVA's and Citrus County's 

&ions for mconsideration are denbd.  

In i t a  motion for  raconaidurathn, the  utility atgues that the 
Commiarion err4  in adjusting the utility's Financial Accounting 
Standard (PhS) 106 aasta t o  reflwt coats amwoohted w i t h  an "other 
p o r t - r e t i r w t  benefits" (OFEBB) plan rererred t o  as Proposed Plln 
2. The utility 8rguan that o w  dealdon t o  bane O D D  cogts on the 
lovest cost plan prOpD8d tathor than on #e utility'm 
m6~bst~ntiVa~ plan i o  inconeistent wi_tb m i s s i o n  policy. In i t a  
rasponsa t o  t h i s  motion, ,OPC ar an that the utility i s  merely 
reaxguing l t m  caae and Lprmiss& seeking to bolster i t5  caae 
with evidanae iron anothex docket. Each lo,sus raised by the 

The first iamue r d k d  by 88U i s  that the Final Order 
rpiecharautarizsd witnees Gangnon's testimony about tha OPEB plan. 
we rind that the record supports a finding that vitneso ~angnon'as 
testimony vas contradiatory in that ha acknouladged that SSV wae 
conaidering several plane in ita actuarial study a8 a way to reduce 
OPEB coats (EX 3 8 ,  p 36), while also m t a t b g  th&t, Wmre ar% no 
present plana t o  reduca either the klndu or lave1 of  post- 
retirement benofits now OK in the  futue." (TR 452) 

Tha second i a s m  o f  SsU's Hotion is a request by the utility 
)at the Commission take official reco$mithn ot  certain rebuttal 
.+rtfmony and exhlbits which WBEB f i l e d  in the record in Dockat No. 
120555-WS. ha grounds for  this rsqwit, t h o  utility relien on our 
decidon i n  Order Ho. 20489, iomod Dace&t 21,  1988 (Docket No, 
871394-TP - Review of the Requirements Appropriate for Alternat ive  
Operator Servicos and Public Telephones). 

We f ind that Order NO. 20489 lpeFSly demonatratas that the 
Comiasion took official recognition of a federal court decidon 
8ntored into after the Zina l  hearing in the docket, but a t o  
the Camhaion's final decis ion.  Here the utility is requesting 
that ue take official reccqnition of  teathony from another docket 

U t i l i t y  h diECUS8od UepaXUtely bdW.  
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we rendered our final decision in this docket. Further 
review of Order No. 20489 also shows that the Comaisdon denied, as 
Unthely, GTE.6 aotien for offhial r%cognition of another order 
where M e  motion for official rocqnitlon m a   fila^ on the day o f  
the special Agenda ~ n f e r e n c e .  ~ s U  also nitas as authority for ite 
position, Sections 90.202 (6)  and 120. 61, Plorida Btatutaa. Hhile 
these statutory provisions allow suom testimony frou the record of  
one casu to be entared h t o  tbe record of another case, nane of 
thoaa rtatutss provide8 that it ia appropriate t o  supplament the 
record ai- posthoaring or at& entry o f  a Final Order. 
Therefors, we find it appropriata to deny as untimely khe utility's 
ragueet t o  supplerent the record. 

The b i r d  issue misad SBU as baais for reaonsideration of 

vi tnma~ Gangnon's lack of knowledge crrnooraing the  OPHB plan. 
88U% arpument i h  Wr regard to W e  a factual isaua out 
of tha C O d s S ~ o n * s  diaoretion to give evidence whatever weight 

ivon tho weight t h m  utility desired. We find that this fa not an I BSUO oorwernbq a mlstaks in fact, l a w  or policy. 

The fourth ipsue r&qd by the utility is that thore i a  no 
eompetmnt aubrtantiul avihncm to ~ u p p d  the Comwi.slonla 
conclusion that thore i s  a trend t o  rduoo ?hS 106 coat# and that, 
therefore, the o P ~  Proposed Plan t is appropriatm. hgafn the  
utility raioea tho insue of  t h o  m t m a u y  of  tha evidence which i s  
not UI appropriak basis lor rmwmideration. le find that the 
utility haa shown no nf.takr of tact, law or policy. 

Tla% Zffth iosw rained by SSU i s  that there 1s no compatent 
substantis1 evidanee su ort~ngr~tneaaMmtamro's testimony that, *sm m y  restnctur. f& -fit. plan t o  rduce coats in ~ l r  
future.* Our decision was heed on the evidence in the record 
vhich ah- that SSU was considering various alternative plana that 
right r4uce its OPEB expms*m, as well as all the other evidenca 
in the record that does not support the lave1 of OFEB experwsrm SBU 
raqueated. Tharefora, vu find that this argwent doe8 not nupport 
reconridoration. 

SSU'a s i x t h  ergulPent for roconeideration o f  our PA6 106 
ad ustrUrts i s  that US* of PAS 106 rspuirmn reliance on the 
utility's aubstantivo plan over any other plan. S8U asrrerta t h a t  
our dociBion to base OPEB coats an the huest cost plan propma1 
rather than the utility's "rrubatantiva" plan i s  inconsistent w i t h  

ths FA3 106 coat adjustments 9 o the r e f o r o m  i n  #IO Final Order t o  

that it d-mo.. Ih t h h  case, lk. ~ m * S  testbony WaE not 

I 
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Comdsehn policy. We disagree. Adjustmants to OPE8 plana have 
been made In several dockets. For example, in rate camas tor both 
the United Tilephone company of Florida a d  tho Florida Power 
Corporation, t h m  Commismion approvmd FA8 106 for ratemaking 
purposes. . !fhe Commission alro mad* adjU8taentS to tho IhS 106 
coata requested by the companies in thore casos. (Ssr Orders Hos. 
IC-~~-O~O~-FOF-TL, p. 36 and PSC-92-1197-FOF-EI, p. 11) Wa find 
it  swt i tu t lng  Proposad plan z for SSU~O current O P ~  plan is an 
mpr ia te  regulatory adjuabant given tha probability that SSU 
- raduce its OPEB comb in the futura and the umknssars and 

,..consistoncl~e in 8Su18 oase. Wo alao not. that, tor regulatory 
pufDoseu, t h i s  Commission is not bound by tho substantive plan. 

Finally, the last atgumrent rained by SSU f s  similar t o  i t 6  
first. Tn it8 petition for reconsidaration, the utility assert8 
that ram% SO of Staff's Recoamendation contains no discuaaion of 
inaoneiatenaiee in I&. GBngnOn'B tratlmony. We find tho utility's 
argment t o  be uithout merit. In Xsaw 5 0 ,  the  recommendation 
states ae f o l l o ~ ~ i :  

sta t f  notea that witness Gangnon waa unfamiliar with  the  
history of SSWs OPEB plan. For exampla, when initially 
asked a t  hi8 d o p e l t i o n ,  he did not know how long 880 had 
offered OPEBs, he did not know i f  the  h e f i t 8  had 
increased, decreased, or remained the mama, end he did 
not know how many employees wera e n r o l l d  in the benefitu 
plan. (EX 3 8 ,  pp. 5-6) Further, uftness Gangnon vas not 
Pamiliar w i t h  SSU'a policy deciuions behind i t a  decision 
to provide OPEea. (EX 3 8 ,  p. 12) Ha provided a late-  - 
filed deposition exhibit  stating that  SSU informally 
offered OPEEs beginning i n  the  early 19abla and that  a 
foraal OPEB policy wa0 adopted on January 1, 1991. (EX 
3 8 ,  p. 51) 

Therefore, u8 find t h a t  the late-fils8 deposition oxhibit wa8 
.consistent w i t h  Hr. Gangnon's testimony. Accordingly, ve find 

that  the utility haa fa i led  t o  shov any niatake in fact, law or 
policy on this point ,  

Implicft in kha Coumlasion'a adjustment in Order No. PSC-93- 

determination that the utility fai led to prove 'that the QPW plan 
requested in the HFRa is prudent. Houwmr, e h c e  th% record 
supports a finding that SSU will provide OPEBm and will incur an 
OPEB expense at  some l eve l ,  we found it appropriate i n  the Final 

0423-POF-WS t o  the r%qUeSted UxpMee W 4 8  tho C O U d 6 E i O n ' S  

Order t o  allow tho utility t o  recover an OPEB expense baaed on the 
lowest umat plan. 

I n  mclul ion,  Wm find i t  approprlatl t o  deny the utility's 
motion For r*corui&eratim of the PA8 106 cant adjuataont8 m o d  on 

findiW6, dfSOW8ed SbOVb, that the Utility ha8 not ahom any 
d8takm of law, f4ct  or p ~ l i q  i n  it. motion. 

I n  i t a  motion for raconsldsration, 8811 alro allegos that t h i u  
Comiamion violatul tlm utflity'a due process rights by increasing 
the gallonagm and hue f a d l i t y  chnr'ga (BE) rater for  the HerMndo 
county bulk wastowator service t a w ,  SSU stmtoo that no ismus was 
raiaed on these rates, that there has been nu opportunity to 
aadrm8S these rates, and khat nothing uae Introduced into the 
rBQcrrd on which tha Coumisaion could re ly  wtmn determining the 
rates. 

According to the utility's motion, i t  the Cummiurnion's f ina l  
rates are implemented, Hurnando County m y  reduce the amount of 
wantauatar aent to BSU for traa-t or say f ind alternative 
troataent SOU~CQS altagethar. I n  xes OMO t o  SSWu motion, WVA 
again raises itJ arguments 'in omoaitPon to mtatswih rates. ~n 
addition, WVA argues that Hemando County .hould not be t reated 
differently rron other eustommsr similarly situated. 

In its m, the  utility reqw8t.d the o a m  rates for 
residential, generalsamiC9 andbulkwastwatsr strvice customers. 
The utility did not rqueat special rate coneitlaration for ita bulk 
service cust-r, HItllando County. Mothing i n  the utflity'a 
applioation or in the reaord matabllmhu t h a t  nernanda County, us 
a bulk wanttamator service customer, should k treatad df f fera t ly  
than my othar gorural smrvlcm in t h i m  p r w d f n g .  We 
rind that tb. ut i l i ty  has railed to show any =or w have madm i n  
sstting thm bulk matwater sorviae c u m t e 1 s  r a k  wbbere aura was 
no distinction among g.neral .orvim cuatmors and whore rates were 
set for tlm Spring H i l l  system~s general rerviclcr customus in the 
lime manner & ganeral service cuntmers' ratas werm set, aa 
explainad at pp. 93-105 of tbs Final Ordur. Purther, we find that 
t h m  threat of  the loss of a -ion of Herando county's vaetewa- 
dmmcrfbwi i n  th. utility's motion is not in the record and may not 
be rolled on for reconsideration. 

1 .  
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The commission did not ovarlook or fail t o  consider the 
Hernundo county rates; the utility failsd ta rquest specific 
conrideration of tho Hernanclo County wastowater bulk oorvicu ratas 
maparats or apart f r o m  those for any other ganeral service 
customere. The - i s d o n  i s  under no obligation t o  ferrot out 
~apoaial" consideration for individual cuatamaru, particularly 
where naithar th4 utility nor any other party brings such a request 

efore the Commirrsion, Based on the foregoihg, we Find it 
ppropriate to deny the motion For reuoaaideration o f  bulk 

iantewater rates f o r  Hernando County, 

!auALau 
In its petition for reconsideration, OPC argues t h a t  w 0  

ignored several facta  i n  the record relathg t o  the gain on shlo o f  
the st. hugustine Shores Sy8te8 (SAS) . Specifically, QDC refers t o  
Exhibit 24, order NO. 17168, ieeued F e b r u u r y  10, 1987, concerning 
Ssuls requeat for a rate increase in Lake County. In that Order, 
the ~omnission found that the gain or lbsa on tha sale o f  a ayetem 
ahould b recognixed In setting rataa Zor tho remining system@. 
OPC 8ta t .s~  that by failfnp. to treat the gain on sal. of S b S  
conafst&ntly vith the losa on th. sale in Order No. 17168, thu 
~commfsrion has erred in its trea-nt tha gain on r a h  
asaociatod w i t h  8AS.  OPC dontmndu that the Coarission's docision 
did not: address Exhibit 24 and did not a a k m  any dimtinctfan between 
thu two cases that would jus t i fy  UU differing treatmentr. In 
addition, ope arguea that it: is inconsistmnt: to allow reoognltion 
of thm laas on the abandonmant of the Salt springs water system i n  
thie doalcet. 

OPC a180 argues that the F i n a l  Order requires the customeru o f  
SSU t o  pay for utility expewom ralated to the utilfty'e 
bondmmnatlon-ranisting efforts. Opc aSPert8 that -&it 140 shows 
.hat, during the test year, the utility included approximately 
21,000 of exponse asaociatd  ulth an attvrptmd condemnation of 

rmltona lakes by Voluria county. OPC argues that if the cuotomura 
have no stake in the ~utcoim, they ought not  foot the bill for the  
utility's insuring that the outcome iu am expanaiva for  the 
condemning authority aa posaible. 

sSU, in i t a  response to OPC'S pet i t ion ,  mtatte that tha Final 
Order i s  cowistent vitb the  rationale applied by the Cammiasion i n  
nuerouo past proceedings fnvclvfng the ratemking treatment of a 
gain on the uale of  a 8 S O t 8 .  It argues that in past procaedinga 
whue the Cornmiasion has required ufflftiea t o  share a gain, th% 
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faats dmonstrate that the gaiaa were reallxed on the sale of 
aapetxr, as distinguished From a condomnation. SSU distinguishes 
tho- cas.. in  which this cammission hnr allorroa a gain on sale 
from a gain on thq mmdamatian of u m m t . .  BSU also rrguem that 

raised a neu argument and has fd led  t o  show any errar in not 
addressing Order No. 17168 i n  tho rim1 order bacauao OPC'n brief 
makes no mention of Order No. 17168. 

ggY further mgII88 t h a t  t h o  decidon on thu g a b  on sale in 
Order Ho. 17168 i a  an aberration and i a  inconsirtent w i t h  t h e '  
position of the partlea on &msg on E ~ Z W  or condemnation8 in thie 
pmcaadlng. 8SU states in its raspnaa that OPC raises a new 
argument uhen i t  atteapkm t o  draw a parallel ktween the accounting 
treatment of  M abandonment and a aondemnatfon, Tho utility arguw 
that opt's initial premise for cam arison of  an abandomsnt loss 
and a conbmatfon gain is faulty in that the ratepaywo in this 
pro+aedinq b a l d e r  no additional -e a r e s u l t  o f  the 
abandoned Salt ~pringa  yeto om. Ths utility 'also argues that, 
um~istmt w i t h  the Itad Hattrr Case (OrW Mom PSC-93-0294-FOF-W, 
iaaued Pabmry 24, ~ 9 9 3 1 ,  kr the deuhion to abandon plant W S  
prudent, any rosulthg losa should be borne by tho ratepayero. The 
utility U-B that this standard pxueents an entirely diffarsnt 
.at o f  airuumatuncea than tlioee a r i m -  out of a condomation of an 
errtire non-commimaion regulatad uystsr with stand-elma rates. 

~ h s  utility comludee w i t l a  a &-tion of  1- that 
diat iquish  an nbarsdolllDont of property from a condwranation of an 
entira -tam: (1) an -t is M ordinary patt 0.2 do- 
busine6# - a coudemation i. not; (2) m -nt only beForea 
axtraordhary if th. utility w not haw murficient resarvea to 
accomadato the a b a a m m t  - wndemationa are not part of #e 
lwrral sour.. of a utility's operationst ( 3 )  a - 4  formerly 
mowed by abnndond plant ruain e u s t m m  ot  tbo utility -- vhrn 
an m n t i r m  syit=m iu'oondauneQ, Uw air- rmrtomars no longer arm 
c u o w a  of the uUlity; and (4) s b  au8tQmara tamah w i t h  tho  
utility in thm a-nt oituation, the utility'. inveetmant aan 
br rmwvord from thm - when an ontire sys- io condamned, no 
c\ur torrrs  remain frbm whom #a utility can rQcovar any loraea of 
i t a  lmeatment la utility aureb. 

OPC, by r m f - l n g  t0 0- )lo. 17168 (m 2 # ) ,  ha8 iDpemiSSibly 

We thd  that an decision in the Final Order w a s  based on the 
recoxd mvidenee prenmntod. OPC bas faifad to 8 h F  tbat the Final 
Order is inconsistent w i t h  Other Commiemioh decisions based on the  
same record widenma where the gain was the reeult of 6 
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condennation. We have reviewed the 1987 rats case Ord0r Ha. 17168 
citad by OPC. We f i n d  that It is the f a c t  that ,OM customers never 
contributed to tho recovery of any return on inveatmnt which 
distfngubh86 this case from Order No. 17168. 8BEm8% the  tactB o f  
0rd.r No. 17168 were not fully explored at the hearing 'in Docket 
NO. 920199, ve find that it is hpoedbla t o  dstowins  whether tha  

men 
the c i r c m t a n u s  wara the mum, we find that tho order i n  that 
#e was a proposed agency action, which was not bamed on evidsnce 
.uced through the helvhq procems, 

ata in that case vera t h o  same as presi.nM in this dockat. 

, 

OPC's argument that: the customers of SSU mhould not have to  
foot the b i l l  for conamnation-redating efforts in an entirely nev 
issue not previously raised in this case or addressed i n  its brief. 
The expennsoa OPC retsrs to are expenses incurred in wndemnation 

Expansoe incurred 
Pn condeanation proceedings which do result in condematfon aro not 
included in the  rate case. (TR 606 and EX 17) 

Ae OPC'e petition for reconsideration of thiu ieeuo does not 
present any argumants regarding #IO gale of  utility aaaots which we 
overlooked or f a i l e d  t o  consider, ox show any error in fact, law or 
pollay, we find it appqopriate to d a y  OPC'r request f o r  
r6aonsiderakion. 

roceedinqe which do not result in condemnation. 

- 
In its p e t i t i o n  ,for reeondderation, OPC argues that the 

 omission overlooked and failed t o  consider svidence vhich 
contradict. our conclusion that no extraordinar)r circumstances had 
been shown to support an acquisition adjus-ent. QPC further 
rguss that t h e  Commission f a i l e d  t o  address the Deltona high Coet 

b t  i n  the acquisition adjustbent issue and that purchasing a 
item with such high cost debt is  an extraordinary circumstance. 

we i i ~  that OPC aiaapprohends tba meaning of the referonce to 
the  acquisition adjustmant issue mado on page 49 of the Final 
Order. OPCq8 position on the cost of debt iqeru nas that the cost 
of debt: should be adjunted to reflect the utllityls failure t o  taka 
the coat of debt into coneideratlon nhen d8teminhg a purchase 
price. In thhe Final Order, ue found that this warn not an 
appropriate bauis for a cost o f  debt adjustment. W e  confirm that 
it nas n o t  o w  intention in the Final  order, nor uas it our 
obligation, to apply OPC'm position on ana ismue to another issue, 
a s  h feYr8d  by OPC. 

OPC did not erqm i n  i t a  brief, nor d i d  it present evidence or 
arguments, that extraordinary circummmces existed to justify a 
negative acquisition adjustmsnt. We agree with OPC that facta are 
i n  the r#aord daalinq w i t h  thm puruhusr prfcm, t h m  high co8t or 
Amaver, Ope's position and argument on the negative acquisition 
adjustment issue w e r e  that, *tRa Cormmi.8ion OMnOt allow a return 
on invamtaent which was not already made i n  providhq utility 
8arviea to ~ t o m a r S , "  

debt and thb 8ubjoDt Of a nrgatiw a ~ i S i t ~ O n  ndju8tmmt, 

we F i n d  that ~ P c  im rearguing its case. Having failed to win 
i ta  paint on the cost ot debt: issue, it that OPC i a  now 
taking a new poiition on tha nagativr ac~ui8itfon issue, while ut 
tho same t i m e  employing evidence premonted for other issues i n  
support of it. We find that opc ha8 railed t o  rhow that thu 
Cormnission overlooked or talled to wnsider an point aado w i t h  
regaxd t o  the negative acquisition adjuetnont %sue. Thsrofor=, 
OPC'r petition for reconsideration is denied, 

GQvh'S Qp 

M discus~md in an earlier portion of  t h i s  Ordsr, on June 28, 
1993, COVA filecl a motion uoeking t o  corroot the tax projections 
used for the projecttad t a d  year to the actual 1991 tax amounts. 
On July 7 ,  1993, SSU filed a Motion to Strike the Hotion for 
correction of property T B X ~ B  as an u n t b l y  xequest. we agreo and 
further note that COVA's aotfm Bought to have the Commission 
consider wideme not included in the record and failed to show any 
error in the Final Order. In addition, w 8  find that any necessary 
adjurrtments to tax amOunta may be made in pasa-through requeste. 
Accordingly, C O K ~ ' ~  m t i o n  ~ E I  denied us untimely. 

' s 
ha diacus8fid in an marlier portion of this Order on July 8 ,  

1993, COVA Iflad a motion for rsconsideration allaging that a &aft 
attorney responsibla lor the recommandation in thia docket accepted 
employment w i t h  SSU a d  had applied f o r  amploymont prior to 
pro aratfon of the rewwmndntion. On July 14, 1393, iisu tiled a 
d o n  t o  strike CovA's motion ua untimely. we iina it  appropriate 
to deny CWA's motion as u n t b l y ,  having been f i l e d  several mths 
late ,  and us I factually inaccurate. ha we haw pravlowly 
determined through an internal investigation, the s t a f f  attorney 
who aceaptad employmint with S8U did not 8aak ppeloyaent w i t h  S8U 
prior to the recommendation being filed, was not solely responsible 
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for the preparation of the recommendation and did follov a l l  
Comiasion procedures when seeking employment vith a regulated 
u t i l i t y .  Aocordfngly, cOVA'8 motion f o  denied. 

I - 
In Dockst No. 92130l-WS tho utility requeeted deferred 

:every of  OPEB expenees incurred by SSU from January through the 
rplementation of  final rates in t h i s  docket. mi8 request WBS 

addressed a t  the Agenda Conference on August 1 7 ,  1993. During tho 
discussion a t  Agenda, it became apparent that  although the Final 
order i n c l u d d  approval of OPED expenses, those expenses were 
specifically excluded from the calculation of  the appropriate 
amount or refund for interim rates in the F i n a l  oraer. Therefore, 
Comiseionrr Clark, on her ommotion, moved for reconsideration of 
t h e  i n t e r h  refund calculrttion in Order No. PBC-93-Od23-POP-WB t o  
determine vhether there had been an error i n  the Final Order by 
excluding the OPEB oxpens* from the interim refund calculation. 

Page 105 of the Final  Order etateu that i n  Qrd%r to calculate 
the propar interim refund amount, tha tomiasion calculated a 
reviaed interim revenue requirement Ueihg the mame data ueed t o  
establish Linal rat%s, but 'excluding the pro f o r m  provisions for 
rata case expense and PAS 106 costa. Thu oreer statem that those 
pro forma charges were excluded alnce they veta not actual expanses 
during the interim collection period. The interim collection 
period began i n  November, 1992 and vas- in effect through October, 
1993. 

Because FhS 106 r8guir.d ccmpliunca by J a n w r y  1, 1993 for  
-9mpaniea providing OPEBS, the increased mxpenso tor DPBBB warn 

curred during the tiw intoria rates vua  collected. morefore, 
osm amounts should not hnvs hen romovd trem tlaa calculation of 

d e  revinad interim rovanue rquiraunt. Therefore, we find it 
appropriate to grant Commissiomr Clerkla mottion for  
reconsideration. 

Based o n t h i m  reconsideration, we f ind the appropriate reviled 
interim revanue rmgufraonts t o  ba $15,996,621 and $10,101,174 for  
vater and wastewatmr, respectively. This rasulta in a refund of 

reconsideration rsduces the refund required i n  tho Final order by 
$319,396 and $110,165, respectively. The recalculated refund 

$750,979 for vater and $169,431 Lor wastewater. The 
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percent, after removal o f  other reV%nueo, is 4.69 percent for uater 
and 1.65 parcent for  maastewater. 

In order to monitor the uonpletion o f  the refund, this docket 

docket Bay be cloaed administratively after Btarf has veriflad that 
the refund wa6 made conuirtent w i t h  the Comiwfonms order and with 
applicable Nlee regarding refund8. Thie docket shall reaain opsn 
pending the resolution of any appeals. 

shall reMb open, If no aW-1 i6 wblg in a 8  daaket, 

Baaed on the foregoing it h, thmefore, 

URDmo by the Piorida Public Service cornisdon that 
petitions far intervention f i l e d  by SU amill Hanor, Ina., Florida 
state Senator Ginny ~rom-waite, Sprfng Hill civic Association, 
Im., and Cypreaa Village Property W s r a  Aesociation are denied. 
It 18 further 

ORDEE(ED that the petit ions and motions for reconsideration 
f i l e d  by Sugarmill Manor, Inc., Richard McCoy, Phil Giorno, 
Hernando County Board of Coplmisaionera, Patricia Northey, Florida 
State Senator Ginny Brown-Waita, Bpring Hill Civic Asaocfation, 
Inc.,  cyprees Village Property Omere Aseaciatfon, Southern States 
Utilities, rna., the office'ot Public counsel. (OPC) , citrus count 
and Cyprus and Oak Villages Association (COVA) are denied. 
further 

It 

OIWERZll that the interim revenue requiramnts and the interim 
refund amounts have been reconsidered and the revised anounte are 
sat forth in the body of thia Ordur .  It is further, 

ORb- that thim dockot 8hall remain open until  tho raIund is 
cdlpl~tsd and staff has Verified the rotund a~id panding the  
reaolution of any appeal?. 

thio 

( S E A L )  
CB 
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NOTE: on the  ism% of OPEBs, there wae a aplit vote by the pa%el 
cmsisting of CommL~donere Clark and Beard; Chairman Deaaon cast 
the deciding vote after reviewing the record. On the iseucl of 
commissioner Clark's motion for reconsideration, Commirssionera 
Clark and Johnson voted for reconsideration and Chairman Deason 
voted n o t  to reconsider. 

The Florida Public Service Coinmiasion ia required by Section 
130.59(4) , Florida Statutes, to notify a r t h a  of any 
administrative hearing or judic ia l  review of C o d a s i o n  ordws that 
i a  availabla undex Sectiona 120.57 or 120.68, Florida statutes, an 
well as the proceduF%a and t i n e  limits that apply. This notice 
should not be construed to mean all requests for an adainiatratiw 
hearing or judic ia l  review will be granted ox tooult in ths,rolief 
sought. 

Any party adver~oly affected by the Commledon'a final action 
in this a a t t e f  may request judicial r8vi.w by the Florida Supremo 
court in th..cara of an electric, gas or telephone utility or the 
Fir& Dhtrict  Court of Appeal i n  the' casa of a uatsr or uaetowator 
utility by filing a notice of appeal with the Director, Dlvfalon of 
Records and Reporting and filing a copy of the notice of appeal and 
tho f i l i n g  fee with tha appropriate court. This filing must b 
completed within thirty ( 3 0 )  dayer after tha issuance o t  this order, 
pursuant t o  Rule 9.110, Florida Rules of Appullate PKoCedWe, The 
notice of appeal must ba in the fora specified i n  Rule 9.900(a) , 
Piorida Rules of Appellate Procedure. 
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State of Florida 

DATE: September 1, 1995 
ROBERT D. VANDIVER, GENERAL COUNSEL To: 

FROM: PRENTICE P. PRUTT, SENIOR A?TORNEY 
RE: SOUTHERN STATES UTlLITY RATE STRUCTVRE PROBLEMS 

/4q2 
h response to your memorandum of August 23, 1995. concerning the referenced 

matter, I submit the following. 

It 'Is my judgment that Southern States Utilities (SSU) should be required to make 
a full refund to customers who paid more tban the amount they would have paid on stand 
alone rates. The utility can have absolutely no valid argument against this. This action has 
been anticipated by the Commission because a bond was required of SSU to ensure the 
payment of such refunds. 

As to those customers who have paid less than stand alone rates as well as to those 
who have paid more under stand alone, it is my judgment that a utility can only charge 
under valid tariffs. Since the Court has rendered the uniform rates null and void, the only 
valid rates in existence bas been the stand alone tariffs. This has to be true since a utility 
cannot charge any rates except those approved by the Commission, and tbe only approved 
rates are the previously approved stand alone tariff rates. 

It is my judgment that there is no retroactive ratemaking involved. The Supreme 
Court of Florida has held that retroactive ratemaking only occurs when new rates are 
applied to prior consumption. Gulf Power Co. v. Cresse ,410 So. 26 492 (Ha 1980). Here, 
in the SSU case, the Commission would be applying the old, approved rates, to prior 
consumption. 

' 

The foregoing is true for tbe reason that a mmmission approved tariff bas the force 
and effect of law. m a  lina v. So. Bell Tel. Co. ,380 So. 2d 1246 (Fla 1980). Further, a 
tariff is a law, not a contract, and has the force and effect of a statute. ACL RY. Co . v. 

Co, 577 2d 654 (Ha. 1932). 

It is my opinion that SSU should be allowed to recover from customers who paid less 
under the uniform rates than tbey wouid have paid on the old stand alone rate structure. 

It appears to me that the Commission should not& SSU that the stand alone ta r i f f s  
are still in full force and effect and that they bave the rigbt to petition at any time for rate 
relief thereunder, or to propose and ask for approval of grouping of any number of 
individual functionally related systems into groups as single systems. 7127 

I bave reviewed the August 17, 1995, memorandum if law by Chris Moore and I 
agree with her conclusion that nothing remains to be done by the Commission in Docket 
N~ omioo,wc 
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My agreement is bolstered by a 1974 Supreme Court of Florida case relating to 
mandates. There the Court said that "It is well settled tbat the judgment of an appellate 
coun, where it issues a mandate, is a final judgment in tbe cause and compliance therewith 
by this lower court (in this case the Commission) is a purely ministerial act requiring the 
consent of the reviewing Court permitting presentations of new matters affecting the cause." 
0. P . Cornoration v. V i l l w  o f N  ort h P a  Be ach, 302 So. 26 130 (Ra. 1974). 

Tbis would not preclude SSU from seeking rate relief on a stand alone basis or 
attempt to demonstrate existence of functionally related systems. This would have the "ball 
in their cou~t" and have a pretty good idea of what they need to estabfish at the Commission 
level in order to satisfy the Court that the statutory requirements have been met. 

PPP/jb 
cc: Lila Jaber 

Chris Moore 
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