
• • ORIG if IAL 
• 

l\ICWIIIHTJ-;R,REEVES,l\I("G LOTIILI N, DAVWI"ON, RI El-~& BAKAt,~,P.A. 

t .nn.-u:-.t 1'. AMIJWOLO. .Ja. 
.J QM-,. \\•. llAMA .. J a . 
( ". T'MoM.AJ, O.~~o\""U..--* 

JICTJO"H""' t t. I )•......,. 
l •l"fO" t{, tiHft•J• 
, . ........ , tlu.•t!Qfll KAI'FM.Uf 

.JO..KJ .. I Ao .ho(h~ 

.lou,.. ' "· At•·\v .... -na, ., ... 
Ult'MA•u W. Uurt D 
... MAJII'IC J, lftkr, lit 

OA\ Ill'''· Ht"11(;(0t 
I'At•t , A, H1"MA"ICIC 

YIA HANP PELIYERY 

Ms. Blanca Bay6 

100 NCM'IW T .,..,." 1'4...-..tan. H t"n'W. tt100 

T.U.Cl'A, f't .OHII>A !J3602·!S I :lO 

)tlAJ.UillfJ A_._,..,....,. .. TAMrA 

. .... 0 . l1olc U.SO. TA.JCt"Ao t"l_.,,.,-,M. :u&O I.:a.:l~ 

Tu.a"W'""'" f.IU:U ••• ..,..... 
t"A& , •••• ..... u . 
{ ' A.tt. 11 fiMA"IH""W 

l"tAA-"11 ., .... .... ., .... 

TALLAilANJUU! 

November 10. 1997 

Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399.0850 
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Ro: Docket No. 811J99-TP - In ra: Petition of Boll South Tolocommunicotions, 
Inc. to Uft Marketing Restrictions Imposed By Order No. PSC-96-1569-
FOF-TP 

Door Ms. Bay6: 

Enclosed are tho original and 16 copies of the Joint Motion to Dismiss of Florida 
Competitive Carriers Anociation, MCI Telecommunications Corporation. and AT&T 
Communications of the Southern Stotoa to be filed in tho above docket. 
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I have encloeed an extra copy of tho above documents for you to stamp and 
roturn to me. Please contact mo If you have any questions. Thank you lor your 

----assletanco. 

Sincerely. 
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Joaoph A. McGlothlin 
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. .. • • OR I r:: I! ·JAL 
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition of Bell South 
Telecommunications. Inc. to Uft 
Marketing Restrictions Imposed 
By Order No. PSC-96· 1 569-FOF· TP 

Docket No. 971 399· TP 

Filed Novombor 10. 1997 

JOINT MOTION TO DISMISS 

Pursuant to 25·22.033, Florida Administrative Code, the Florida Competitive 

Carriers Associat ion ("FCCA"), MCI Telecommunications Corporation ("MCI") , and 

AT&T Communications of the Southern States ("AT&T"). through their undersigned 

attorneys, move for an order dismissing tho Petit ion of Bell South Telecommunicetlons. 

Inc. ("BeliSouth"l. filed on October 21 , 1997, and in support state: 

1. On M ay 24, 1996, FCCA (then the Florida lnterexchange Carriers 

Association, o r "FIXCA"). AT&T. and MCI. heraaher "Joint Compla inants". filed a 

<:omplaint against BeiiSouth In which they alleged that BeiiSouth was unfairly and 

anticompetitiv ely exploit ing Its roles as dominant provider of local exchange service 

and gateway to long distonce services to lever its compotitive position in the 

in traLA TA market. Among other things, Joint Complainants asserted that business 

of fice practices developed by BeiiSouth called for Bell South's customer representatives 

to activoly resist executing the instructions of BeiiSouth customers who, having 

already been won away by BaiiSouth's competitors, coli BeiiSouth tor the explicit 

purpose of changing their introLATA carrier. In addition. Joint Complainants asserted 

that BeiiSouth should be prohibited from marketing Its intraLATA servoce to cus tomers 

who contact BoiiSouth In Its capacity of provider of their local exchango service. 
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2. Tho Commission conducted an evidentiary hearing on tho Joint Complaint 

on October 17, 1996. After hearing tho evidence, tho Commission issued Order No. 

PSC-96-1569-FOF-TP on December 23, 1996. In Order No. PSC-96- 1569-FOF-TP, 

the Commission stated, l!lw Alii: 

Upon consideration, we believe that os long as BeliSoulh 
remains the gateway for customer contact. there is an 
opportunity for Bell South to misuse that position. BeliSoulh 
could gain a competitive advantage by initiating marketing 
efforts to retain a customer when a customer calls lO 

chango intra LATA providers to a carrier other than 
BoliSouth. Although BoliSouth Indicated that it only 
initiates such marketing efforts to retain small business 
customers, we agree with tho Complainants' contention 
that no mechanism exists to prevent BeiiSouth from also 
applying this marketing practice to its residential customers. 
We conclude that if BeliSouth exploits Its role as the 
gateway for cust omer contact, this would stifle tho 
development of competition in tho intraLA T A toll market. 
Therefore, BeiiSouth shall not be allowed to initiate 
marketing efforts designed to dissuade customers, business 
or residential, from changing their intraLATA carrier from 
Bell South to another carrier for a period of 18 months. 
Eighteen months should be ample time for the major 
lnterexchange companies (IXCs) to establish themselves In 
the intraLA TA market. In addition, this 18 month period is 
enough time to increase customers' awareness of the 
available introLA TA carriers. 

Based on tho above, we find thet as tho incumbent LEC, 
BaiiSouth has a unique position with respect to customer 
contacts and customer Information, which could give i t an 
advantage over its competitors In the lntraLA TA market. 
Bell South could use routine unrelated customer contacts to 
morket its intraLATA service. BeiiSou1h Is also priv1· to 
customer Information, such oe billing history and PIC 
changes, that its competitors oro not. BeiiSouth could use 
this information as a marketing tool to persuade customers 
to select Bell South as their intreLO. TA service provider. 
Therefore, we find that when existing customers contact 
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BeliSouth for reasons unrelated to intraLATA toll service, 
BeiiSouth shall not use those opportunities to market nts 
intra LATA toll service, unless the customer introduces tltlo 
subject. 

Bell South may market its lntrolA TA toll services if a 
customer inquires abot:t its service. For 18 months from 
the date of the issuance of this Order, however, BoiiSouth 
shall refrain from initiating communication w ith existin9 
customers about its intra LATA services when existing 
customers contact BeiiSouth for reasons unrelated to 
intreLATA toll service. We believe that BellSouth's 
compet itors can establish a competitive presence In the 
intra LATA market in 18 months. 18 months is also enough 
time to Increase customers' awareness of tho available 
lntralATA carriers. Upon tho expiration of this period, 
BeiiSouih shall be allowed to market Its services in the 
same manner as its competi tors. 

3. Following tho Issuance of Order No. PSC-96·1569-FOF· TP. BollSouth f•led 

a Motion tor Reconsideration on January 7, 1997. In Order No. PSC-97 ·05 18-FOF· TP 

issued on May 6, 1997,. the Commission denied the motion. No party appealed these 

orders, and they become final. Thus. the Commission ostablished June 23, 1998 as 

tho expiration date of the restrictions. 

In Peooles Gas Svstem, Inc. y , Mason, 187 So. 2d 335 (Fla. 1966). the Florida 

Supremo Court articulated the doctrine of ·administrative finality.· The Court held 

that orders of an agency must ot some point pass out of the agency's control and 

hecome final, absent extraordinary situations such as freud, mistake. or chango of 

cl rcumstonco:s. In ita petition, BaiiSouth hos not demonstrotoM ony tioga I or I actual 

basis sufficient to disturb the final order in which the Comm1nion adjudicated tho 

Joint Complainanta' allegations in Docket No. 960330-TP. BeiiSouth's petition is 
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tantamount to an unauthorized. imperm1sslblo second motion for recons1dere11on of tho 

decision regarding the duration of marketing reatricuons .. 

4. BeiiSouth's selective use of recent data does not oltor this conclus1on. 

Evan If BeiiSouth were to d emonstrate in o now haaring that some customers ore 

choosing carriers other than BaiiSouth to handle int raL.ATA traffic, thot fact would do 

no more than confirm that the market is responding as tho CommiSSIOn ont1clpatod tt 

would when "the Commission concluded that 1 + intra LATA compolltion IS In tho 

public Interest. Even if accurate, dote concerntng the percentage of customers who 

very recently chose carriers other than BeiiSouth give no tnd1cat1on of the earners' 

respective overall market shores. Funhor, It was BeiiSouth's dominance of the I2Jal 

exchongq market that formed the basis lor tho Joint Complaint and for tho findings 

end conr.luslons of Order No. PSC·96· 1 569·FOF· TP. Bell South does not oven allude 

to its shore of the local exchange market before end after the entry o f Order No. PSC· 

96· 1569·FOF-TP. In shon, Bell South has felled to demonstretc ony basis lor 

disturbing Order No. PSC·96·1569·FOF· TP'. Its petition should bo summanly 

dismissed. 

• In Docket No. 930330·TP, Joint Complainants' witness tO&II fl od thot the 
restrictions on BeiiSouth should bo molntolnod for flvo yoors or longer. Joint 
Complainants did not seek reconsideration of or appeal tho CorTimission's decision to 
1mposo them for only 18 months. Howovor,lf the Commission processes BoiiSouth's 
pet ition, it would have to conduct e sa~ revtew of tho issuu:~ . In ot her words. tho 
issues would not be limited to BeiiSouth's contention that ro&tocuons should bo hltod 
now. If Boll South 15 allowed to make that argument, then Jotnt Completnants would 
bo free to demonstrate that the 18 mont:1 restnctions are inedequeto. 
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WHEREFORE, FCCA, MCI and AT&T move for an order dismissing the petition 

of Bell South, 1iled in this docket on October 21, 1997. 

Attorneys for 
Florida ; ompetitlve Cerriers Associat ion 

Attorney for MCI Telecommunications 
Corpor.•t ion 

lchard 
Hoppin Groen Sams & Smith. P.A. 
1 23 South Calhoun Street 
Tallehass'le, Florida 32301 

Attorney for MCI Toi.Jcommunicotions 
Corpora tion 
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Marsha Rule 
AT&T Communicotlons 
101 N. Monroe Street Suite 700 
Tallahassee, Florida 32301 

At•orney for AT & T Communications of 
the Southern States, Inc. 
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CERTIFICATE OF SEBYICE 

I HEREBY CERTIFY that o true end correct copy of the foregoing Joint Motion 

to Dismiss has been furnished by UniltJd States moll or hand delivery!") this 10th day 

of November,. 1997, to the following: 

Marthe Carter Brown • 
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard, Room 390-M 
Tallahassee, Florida 32399·0850 

Nancy B. White • 
c/o Nancy H. Sims 
150 South Monroe S1.1 oJet , Suite 400 
Tallahassee, Florida 32301 

Nancy B. White 
BeiiSouth Telecommunications, Inc. 
Museum Tower Building, Suite 1910 
Miami, Florida 33 t 30 

~A a ~.;;P£14" tf6S(; A. McGlothlin 
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