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Re: Petition of Dulce Mulberry Energy, L.P., and IMC-Agnco Company for a IJeclaratory Statement 
Concerning !Eiiglbllhy To Obtain Determination of Need Purauant to Sect ion 403.519, Florida 
Suuutes: DOCKET NO. 971337-EU 

Dear Ms. llayo: 

Enclosed for filing in lhe above docket are lhe original and fifteen ( 15) copies of the following 
documents: 

I . Florida Power Corporation's Petition to Intervene and Request for Administrauve Hearing; 
/~/Jt. ~ 97 

2. Florida Power Corporation's Motion to Dismiss Proceeding: _ ,~; .i1 ?-?7 

3. Florida Power Corporation's Answer to Petition for Declaratory Statement. -/ ~ /.3 p -77 

Also enclosed are additional copies of lhe above documents for acknowledgement of filing . We 
request you acknowledge receipt and filing of the above by s!Ampmg lhe&e nddit iollftl COJ!ics nnd rcturmng 

~.i). ... ~~lo me m the self-addreMC>d, stamped enveloped provided for your convenience. 

C ~ If you or your Staff have any que11ionsregarding this filing. please contact me a1 (81 )) 821 · 7000. 
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~cr.- Roben Scheffel Wright, E6q. 
- - Joscpn A. McGlothlin, Esq. 

Very truly yours. 

b~~ 
John W. Me-Whiner, Jr .. Esq. 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Be: Petition of Duke Mulberry ) 
Energy, L. P . , and IMC-Agrico ) 
Company tor a Declaratory ) DOCKET NO. 971337-EU 
Statement Concerning Eligibility ) 
To Obtain Determination of Need ) FILED: November 25, 1997 
Pursuant to Section 403.519, ) 
Florida Statutes ) ____________________________ ) 

FLQRIOA PQWER CORPOBATION'S MQTION TQ PISMISS PRocEEDING 

Florida Power Corporation ("FPC") moves the Conunission to 

dismiss the petition filed by Duke Mulberry Energy, L.P. ("Duke") 

and IMC-Agrico Company ("IMCA") on the ground that the issues 

raised by the petition may not be resolved appropriately by the 

declaratory statement proceeding they havA initiated. In support 

of this Mo~ion, FPC states the following: 

1. Rule 25-22.021 ot the Rules of the Commission provides: 

A declaratory statement is a means for resolving a 
controversy or answering questionE or doubts concerning 
the applicability of any statutory provision, rule or 
order as it does, or may, apply to petitioner in hio or 
her particular ~ircvmstanceo only . The potential 
impact upon petitioner's interest must be allegeo ln 
order for petitioner to show the existence of a 
controversy, question or doubt. (Emphasio added). 

2. It is well settled thot "on odmlnlstrot.ivo c.gency moy 

no t use o declgratory statement a s a vehicle for the gdoptioo of 

a brood agency policy or to oroyide atotutory or rule 

Interpretations that apply to an entire class of persons . .. Regal 

Kitchens . Inc. v. Florida Qep't. of Beyenue, 641 so. 2d 158, 162 

(Fla. lst DCA 1994) (emphasis added); ~. ~~ Mental Health 

Distric t. Sd. v. florida Dep't. of Health i RehabilitQlive 
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Services, 425 So. 2d 160, 162 (Fla. let DCA 1983) (holding 

declaratory statement procedure may not be properly applied to 

resolve issues raised by particular petitioner concerning its 

contract rights where the isoue "is not necessarily a situation 

peculiar to fthe pgtitionerl. but instead c§rrles implications 

for providers and counties stotewlde , reasoning that 

"(djeclaratory statement proceedings are not approprlllte wh3n the 

result is an agency statement of general applicability 

.Interpreting l!!w or policy") (emphasis added); Florida Optometric 

Ass'n. v. Department of Profes3ionol Regulation, 567 So. ~d 928 

(Fla. lst DCA 1990) (same); Tampa. Electric Co. v, Florida 

Department of Community Affairs, 654 so. 2d 998 (Flo. lst DCA 

1995) (same). Thus, "[a) declaratory statemer.t cannot be issued 

for general applicability." Sutton v. peportment oC 

Environmantal Protection, 654 so. 2d 1047, 1048 (flo . 5th DCA 

199 5) 0 

3. These limitations on use of the declaratory statement 

procedure are plainly exceeded by the petition that Duke and lMCA 

have brought before this Commission. Indeed, in requesting oral 

argument in this coso, Duke and IMCA freely concede that their 

pet! tion "raiees sigoif icont 18su.e11 with respect to tbe statytory 

basis for. and policy implications of . gr§nting competitive 

wholesale power producers ... Acceps to the Commission's need 

determination proceas pursuant to Section 403.519, florida 

Statutes." (Duke and IMCA'a Request to Address the Commission, 

p. 1) (Emphasis added). 
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4. In their petition, Duke ond IMCA oak the Commission to 

determine that they may have ••oppllcont'' status under the florida 

Electrical Power Plant Siting Act ("PPSA" or the "Siting Act") to 

file a petition seeking a determination o! need to build a 

purported combination self -generation an~ merchant plant project 

(the "Project"). Alternatively, they osk tho Commission to 

declare that no determination o! need is required for the 

Project. 

5. The significance of the issues raised in the petition 

is apparent. Specifically, i n seeking applicant status under the 

PPSA, Duke and IMCA are asking that the Commission repudiate i~s 

rulings and t he decisions of the florida Supreme Court in Naaaau 

Power Coro. y, i}eord, 601 So. 2d 1175 (flo. 1992) ("Noasau I") 

and Nassqu Power Corp. y, peason, 641 So . 2d 396 (flo. 1994) 

(''Nassau II''), which limit applicant status under the rPSA t o 

regulated public utilities and to independent power producers 

("IPPs") under contract with a FloridA utility. 

6. In alternatively asking the Commission to exempt the 

Project from the need provisions of the PP3A, Duke and I MCA Are 

asking the Commioeion to flaunt the plain language of the PPSA, 

which unequivocally establlshea that A need de~9rmlnAtlon is A 

threshold requirement of the Siting Act, and which makes equally 

clear that no plant may be constructed outside the PPSA (unless 

exempt under provisions appArently not relevAnt hero, Duke and 

IMCA having claimed no exemption). Thus, Section 40 3.508(3), 

Flor ida Statutes, specifically provides thot "an t'ftirmllt.ive 
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determination of need by the Public Service Commission pursuant 

to (the Sit~ng Act) oholl be a condition precedent to the ~onduct 

of the certification hearing." (Emphasis added). And Section 

403. 506(1) , Florida Statutes, provides: "H.Q const ruction ot AllY 

new electrical power plant or expansion in steam generating 

capaci t y of any existing electrical power plant may be undertaken 

... without first obtaining certification in tte manner as 

herein provided." (Emphasis added). 

7. Thus, the rulings that petitioners seek would be far­

reaching and would profoundly affect the structure of the 

electrical industry in Florida. Although ostensibly seeking 

relief pert~lning to o particular Project, tho ~etition plainly 

calla upon the Co111111ission to "provide statutory ... 

interpretations that apply to on entire class of persons," &J.QAJ. 

Kitchens, 641 so. 2d at 162, namely, merchant plant developers 

and electric utilities, the l atter being indispensable portion in 

all need proceedings in the state under current law. There con 

be no doubt that the Project that provides tho impetus for the 

petition is "not necessarily o situation peculiar to the 

[petitioner), but instead carries implications tor (other 

merchant plant developers and utilities] statewide.'' Mental 

Health District Boord, 425 so . 2d at 162. 

8. As FPC explains in 1ome detail in ita Petition to 

Intervene, the existing regulatory scheme in Florida imposed o 

statutory duty upon electric utilitlea to serve the electric 

power needs of the citizens of this state . Concc~itont with that 
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~esponsibility, existing law confo~s upon ol~ctrlc utllltios (and 

the Commission) the prerogative to determine whether and w~en to 

initiate the creation ot new generating capac ity. rn this 

connection, electric utilities are required to engage in o ten­

year site-plan process to assess and meet the l ong - term electric 

power needs of their respect ive customers. Indeed, tho ten - year 

site-plan obligation was enacted as port of the PPSA and codified 

separately only to collect all comprehensive-planning provisions 

together in one place in the Florida Statutes. Section 403.505, 

Florida Statutes (1973); 1973 Florida Lows Chapter 73 - 33, Section 

1; 1976 Florida Laws Chapter 76-76, Section 2; Stoff Ana l ysis for 

Committee Substitute for Senate Bill No. 659, Senate Committee on 

Natural Resources and conservation, p. I (April 19, 1976). 

9 . Duke a nd IMCA, by their petition, seek to thwart this 

regulatory scheme. While leaving with state-regulated electric 

utilities the statutory obligation to serve, Duke and IMCA seek 

to arrogate to themselves (and other developers like them) the 

prerogative whether a nd when to build new generation cepocity in 

this state. 

10. If there could be any doubt on this issue before, there 

can be none after the workshop conducted by the Commission Stoff 

on the issue whether merchant plants ought to be given applicant 

status under the PPSA. There, merchant plant c!ev~lopers 

announced their interest and intention to build multiple plants, 

adding hundreds or thousands of megawatts of generating capacity 

in this state, based solely on their perception ot economic 

I U O'fJU 2 -5-



• • 
opportunities, without any statutory obligation to serve, or 

assurance ot whether or when they will sell that pow4r l noide ur 

outside the state and without any attention to ~he brooder i asues 

arising from the insta llation of new capacity . 

11. Opening up the PPSA to speculative merchant plant 

developers would not only wrest from the state-regulated electric 

utilities any meaningful control over the site- planning process 

that they are now statutorily required to pursue, but would 

i~pode the ability of such utilities and the appropriate 

regulatory agencies to anticipate and address what those 

deyelopera are planning. At the Staff workshop, Duke's 

representative rejected the prospect that merchant plant 

developer& could submit ten-year si t e plans like those prepared 

by e l ectric utilities, atating that it would be impractical and 

would compromiae competitively sensitive information. 

12. Accordingly, the relief that Duke and IMCA ore seeking 

will directly impinge upon the ability of FPC and other utilities 

like it to discharge their statutory responsibility t o ensure the 

provision of adequate and reliable elect: i c service i n this state 

and to maintain the integrity of the electric powor grid. 

13. Indeed, the Commission should not overlook the 

significance of the very fact that a workshop was recently 

conducted on such issues. Numerous public utilities, municipal 

utilitiee, and would- be me r c hant plant developers actively 

parti cipated in the workshop, raising numerous issues of law, 

polic y, and economi cs that need t o be addressed r nd resolved 
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before the Commission should seriously entert~in tho propos~! 

advanced by Duke ~nd IMCA in this limited proceeding to l epudl~~e 

existing statutory interpretations of the PPSA. The Staff's 

workshop alone demonstrates convincingly th~t the inst~nt 

petition poses very serious issues o f 9eneral appli c~bil ity ~nd 

statewide concern, not susceptible of resoluti on in the limited 

proceeding that Duke and IMCA have commenced. 

14 . Further, b~sed on the information set forth tn the 

petition, it ~ppe~rs that the proposed Project will pl~ce 

additional demands on the transmission system maintained by FPC 

in the ~rea that would serve the project. FPC may be required to 

modify or augment its transmissio·n facilities ~t ~n increased 

cost to all of FPC's native load customers in order to transmit 

the output of a new generating plant. This consequence prov i des 

further reason to conclude that a ruling by the Commission in 

this case will have impact far beyond the immediate interests and 

circumstances of just the petitioners. 

15. Finally, the Commission is expressly directed by law to 

avoid ''further uneconomic duplication of generation, 

transmission, ~nd distribu tion facilities·· in thl~ st~te. 

Section 366 .04(5), florida St~tutes. The relief th~t Duke ~nd 

IMCA seek directly threatens to impinge upon this m~nd~te and, by 

the s~me token, to visit upon FPC and other eluctric utilities 

the consequences ot the construction of redun~ant gener~ting 

f~cilltlos. If merchant plant developers, like Duke ~nd IMCA, 

are permitted to construct new generating t~cilitiss without 
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regard to the need of particular util ! ties or their customer s, or 

are permitted alternatively to bypass any need determination 

whatsoever, the risk that they will unnecessarily duplicate 

existing facilities is palpable. For this reason, Luo, Duke and 

IMCA should not be permitted to pursue relief in a proceeding 

ostens ibly limited to the resolution of issues involving only 

their interests. 

WHEREFORE, the Commission s~ould dismiss the petition 

with~ut prejudice to petitioners seeking relief through an avenue 

that affords due procesto and an opportunity to be he<!n·d for all 

parties potentially atfected by such relief. 

JAMES A. MCGEE 
Senior Counsel 
JEFF FROESCHLE 
Corporate Counsel 
FLORIDA POWER CORPORATION 
Post Office Box 14042 
St. Petersburg, FL 33733 
Telephone: (813) 866-5153 
Te lecopier: ( 813) 866-4931 

l-t1C1 H I ) 

Respectfully submiLted, 

FLORIDA POWER CORPORATION 

Florida Bar No. 622575 
Carlton, Fields, Ward, 
Emmanuel, Smith & Cutler 
Post Office Box 2861 
St. Petersburg, FL 33731 
Telephone: (813) 821 - 7000 
Telecopier: (813) 822 - 3768 
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CERTIFICATE Of SERVICE 

1 HEREBY CERTIFY that a true copy oC the Coregoing ~as been 

furnished by U.S. Mail to: Robert Scheffel Wright, Esq., Landers 

and Parson, P.A., Post Office Box 271, Tallahassee, FL 32302 as 

counsel fo r Duke Mulberry Energy, L.P.; and, Joseph A. 

McGlothlin, McWh1rtor, Reeves , McGlothlin, Davidson, Rio t ' 

Bakas, P.A. 117 South Gadsen Street , Tallahassee, FL 32301 and 

John w. McWhirter, Jr., McWhi rter, Reeves, McGlothlin, Davidson, 

Rief & Bakas, P.A., Post Office Box 3350 , Tampa, Florida 33602 , 
~ 

as counsel for IMC-Agrico Company this~ day ot November, 1997. 
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