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THE DECLARATORY STATEMENT SOUGHT SHOULD BE DEN LED 

BECAUSE THE APPLICANTS SEEK A GENERAL POLICY 

DETERMINATION APPLICABLE TO AN ENTIRE CLASS OF ENTITlli:S 

RATHER THAN A STATEMENT AS TO THE£R SPECIFIC FACfS. 

In florjdo Optometric Asw;jnrjao y Dcpwmcnl o(Prpfnssjgnnl Rqulnt•an. 51,7 So 2d 

928 (Fia I st DCA 1990), the First District Coun of Appeal addrened the lirruted scope of 

declaratory stAtements 

fO)eclaratory statemenu arc not to be uJCd u a vclu~;,lc for the 
adoption of broad tgeocy policies Nor should they be used to 

provide interprewions of surutes rules or orden whicll are 
~pplicable to an entire class of persons Declaratory statemenu 

should only be granted where the pet111on has clearly ret forth 
specific facta and circ:unutances which show that the qucstion 

pr~tcd rda.tes only to the petitioner Md his partico liar set of 
cirCUJNUnCeS. 

567 So. 2d at 936. 

Similarly. in Tampa Elcc1ric Cg y flonda Dcpanmcnt o(ComnnmilY Aff"r> 654 So 

2d 998 (Fla. I rt DCA 1995}, the First District Coun of Appeal held that the Ocpanment · s 

declaratory statement providing tNt local governments have power to regulate use of land. 

mcluding we of Land for power ltnes, was impermiSSibly broad 1 These cases hold that a 

declaratory statement proceeding may not be used for a statement of broad agency policy 

1 Tho coun rcuoned that the agency's d~aratory statement "sets fonh a general policy 

of far-reaching applicability. Clearly, the declaratory statement would npply to all local 

governmcms seeLing to regulate any utility's construction of power lines " 654 So 2d at Q99 



Duke Mulberry and IMCA seek in thetr petation a broad statement of CoiiUIU5Sion policy 

that would apply to all "merchant plants " Oespatc some effons to couch thcar request an terms 

of their facu, in the middle of their petition Duke Mulberry and IMCA clearly and uneqwvocally 

Slate that the Wlle they are posing is one not limited to their facts but a broad policy a~e wtuch 

would be applicablo to all potential merchAnt plant~ 

Thua, the issue posed by thiJ Petit ion is simply whether n merchant 
plant developer mAy pursue the permitting for its project using the 
processes of the Siting Act and Scctton 403.5 19 

Duke Mulberry/IMCA petition at 9 Duke Mulberry/IMCA clearly seck a broad pohcy statement 

from the Commission. Duke Mulberry/IMCA clearly 5CCk an interpretation of statutes, rules and 

orders which would be wapplicable to an entire claLs of persons" • merchAnt plants Dul..e 

Mulberry's and IMCA's request for a ruling of general applicability and a general policy 

statement that merchant plants mAY seek a detennination of need without a utility co-applicant 

must be rejected u improper under the Agnda Optgmctric AsVKiatjoo a.nd Tampa Elcctoc 

Company cases Sculso, C01,51a! PC!rolcum Cp y SIA!C, 608 So 2d 110 (Fla 1st DCA 1?92). 

Rcial Kjtchc:ns Inc y f!orjdo Uept of Revenue 641 So. 2d 158 (Fin 1st DCA 1994)~~ 

Oc:pt ofEoyjronmcor,ol Rc;iJ!Iotion. 654 So 2d 1047 (Fla 1st OCA 1 99~) ("A declaratory 

statement cannot be tJSUcd for general apphcabahty ") Sance declaratorv statements mar not be 

used to announce a rule or general policy statement (or change long-standing CornrDlSSion 

policies). Duke Mulberry's and LMCA's request for a declaratory statement should ~e dented 
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II 

TilE COMMISSION MAY NOT MAKE A POLICV C HANGE 

IN A DECLARATORY STATEMENT PROCEEDING. ITS DEC ISION 

MUST BE BASED SOLELY ON THE LAW. CONSIDERATIONS 

OF WIIETBER MERCHANT PLANTS MAY BE DESIRABLE GfVEN 

THE PROJECTED STAT£ OF R.ELIABfLITY IN FLORIDA MAY NOT 

BE CONSIDERED. 1P THE COMMISSION IS CONCERNED 

ABOUT RELIABILITY, IT SHOULD ACT UNDER IT S AUTHORITY 

UNDER THE GRID BILL RATHER THAN ADOPT NEW POLICY. 

In their petition for a declaratory statement, Duke and lMCA are clearly mvoking maucrs 

which are subject to factual dispute', a.rguing about merchant planu from a broader perspcc:tJve 

than their particular set of circumstancesl. and attempting to have the CommisSion change 1ts 

~olicy regarding the dctennination of need of non-utJ!ity generators When faced wnh a S1m1l11r 

attempt by iu mff to change CoiDIJlWioo need dcterminatioo pol:cy in an individual need 

determination case, the Comrrussion declined to ovenule pnor precedent and chose to lo.eep the 

broad policy issue open for its plannins hearing where all potentially afT~ted parties would have 

the opponunity to address th~ broad policy issue Af.S. 89 FPSC I 368, 370 

1 Sec the discussion on page 19 of Duke Mulbetryf!MCA's ~etltion addre~ing the recent 

ten year lite plan dala which they argue suggcsu a "period of tight capac1ty." which the 
certification of .. mrrrbnnt plant c;opacity like that plonocd by [)nkc Multx:ny•• (emphasis added 

10 show generic nature of request) would belp a!Jeviate 

, See the policy diacuwon on page 19 of the OukellMCA petitiOn where 11 d1scusscs 

broad •wupects ofocod" within the Commission' 1 jurisdiction that a merchant plant can 1denufy 

and satiJfy .... " Du~CA goes on to mlllcc the policy a.rgument "that a mcrcham plaot a.tJhl: 
1)li:C planned by fMCA and Duke Mulberry can s.atisfy" general rehab1hty benefits. 
environmental benefiu, coer&) efficiency and coruervation benefits, and other socio.economlc 

benefits .... " (Empbuis added to show gcoenc ll.lture of request ) 

3 



A declaratory Slatcment proceeding is an improper forum for consideration of such broat• 

policy maners. ~ florida Qprpmcsric; Acsociat iOD Tampa Elcctnc CnmpMy In a 

declaratory Slatement procccdins. all that is properly at 1ssue 11 a legal question • "the 

app:icability ofa lpOCified statutory provisior. or of any rule or order of the agency as 11 applies 

ro the petitiooer in his or ber particular set of arcunutanccs only " SoctJon llv S6S. Flonda 

Statures (Supp. 1996) 

lfthere is a Commission or su.ffcooce:m about the state's rd1&blliry, it1s 1mponanr .o 

remember tbat the Commission is empowered through the Grid Bill to address such concen:! 

Under Section 366 0~(8), Florida Statutes ( 199S). if the Commission bu probable cause "to 

believe tbat inadequacies exist with respect to the energy grids deve!::ped by the elcctnc utilny 

mdusr.ry," it has authority, after proceedings and findings, to require "installation or repair of 

ncccssary fatilitie!, including generating planu and transmission facilities " by eJcgnc urihlies 

The Commission is empowered to supervise dcctr1c uuliues over wlucb 11 has regulatory 

JUrisdiction in Chapter 366 to maintain a reliable elcctnc Hnll in Florida 1115 Intended by the 

legislature for the Commiuion to nerase such rc:sporu1b1liry RCJCCIIng a wdl reasoned and 

long applied line of Commission and Supr~ Coun case law in a dcclararory statement 

proceeding without a fuU airing of the fundamental underlymg legal and policy ISSUes would not 

only be inconsistent with the law governing dcciMatory ~tarernents. but also would be an 

abrogation of the Commission's responsibility unrler the Grid B1ll The Duke Mulbcrry' IMCA 

peuuon should be denied, and the ConllllWion should decline to consider ID this pr~ing ~1th 

a very hmited scope the general policy arguments i01properly mtde by Duke MulbcrryfJMCA 
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AS A NON-VTU.JTY GENERATOR WITHOUT A CONTRACT 
FOR THE SALE OF POWER. DUKE MULBERRY IS NOT 

PERMilTED TO SEEK A DETERMINATION OF NEED. 

Seldom i.J the Commission prc:Kilted with a request for a dcclar a tory statement where the 

answer is so readily apparent from the prior deciSions of the Comnuu10n In the c:.uc: before the 

Commission. there rs a prior Commwion decision directly on point which requires that Duke 

Mulberry's and lMCA's request for a declaratory statement should be denred Ln addrtaon. there 

rs a Supreme COW1 ofAorida dcci.sion a1lirming •he Commission's dccisron directly on pornt 

The Commiasron' s requirement that before proceed in£ with 1 determination of need a n<.n-u tailty 

generator must tu.ve a contract with an entity havtn!J an obhg.ation to serve and a correspondrng 

need rs the culmination of almoSlten yean of the Comnussron's interpretation and applrcatror. of 

the the Aorid1 Electricall'owcr Plant Si~ Act ("Siung Act") A declaratory statement as 

requested by Duke Mulberry Energy and lMCA would be incoruiJient with that lon11 hnc: of 

prccc.:lcnt The request for 1 declara:ory sutemc:nt should be dc:rued 

A. The CommiJJion Bu PrevlouaJy Addraud The VlrtuaUy ld tntlcaJ Fae1uat 
ClrcumsWica and Found That A Non.-UtUity Generator Without A 

Contract IJ Not Entitled To Seek A De~tnnlnation Of Nud. 

In 1992 the Commission was presented With two cues With VIMually rdentrcal facts to the 

case now before the ConuniJaion Ark Energy, Inc filed a petrtion for determinauon of need 

with the Commis.sion in July 1992 seeking a determrnation of need for an 886 MW natural ljU· 

s 



ftred combined cycle unit_ It was assigned Docket No 920761-EQ • Abo in July 1992 Nusau 

Power Corporation filed a detennioation of need petition with the Commission. which WIU 

assigned Docket No. 920769-EQ 1 Florida Power & Light Company ("FPL "). \\!'::ch d1d not 

have a contract with either entity petitioning for a need determination. sou!Vlt to dism1ss both 

need detennination petitions 111 being outside FPL'a comprehensive bidding and evaluation 

ptOCC$5. 

The Commission dechned to acupt FPL'aargument. However. 1n a consolidated oroer. 

which is dispositive in this proceeding, the Commiuion dismissed both of these determinaunn of 

need petitions, "because Nusau and Ark are not proper applicants for a need determination 

proceeding under Section 403.SJ9, Florida Statutea" In Be Petition oft· "'"Power 

Cor:pnrotjgn tg dctmpjnq oped for clcgrical pow·c:t; plonl IOkccchphcc County Coycncroljon 

Facility), 92 FPSC 10:643, 644 (Order No. PSC-92-1210-FOF-EQ) ("Ark and Nasy u") 

The CoiJIJTlWion ;'ully explained its rationale It noted that need determinations were 

properly initiated by "applicants" under Secuon 403 Sl 9. Florida Statutes 92 FPSC 10 644 It 

also noted that an "applicant" unda the Siting Act wu defined u an "electric utility," which 10 

turn wu defined in terms of ICVerl different entities engaged 10 the buSiness of generatmg. 

transmitting. or distributing electrical eneti!Y. 92 FPSC 10 644-45 fhe Comm1ss1on then noted 

• Contcmporancou.s with the filing of its detclllllna!lon of need petition. Ark also filed a 

petiuoo for approval of a wcontract" for the purchase of firm capacity and energy by FPL. wbch 

was a.uigned Docket No. 920762-EQ. 

' Nusau alae contemporaneously llled a pcuuon seclung approval of a "contract" for 

FPL's purchase of ill capaaty, whic.b was USigned Docket No 920783-EQ 

6 



that Ark and Nassau did not qualify IS applicants becauu they were not one of the types of 

entities under the definition of an welcctric utility •· 92 FPSC I 0 645 

Ark and Nassau do not qualify IS applicants Neuher Ark 

nor Nasaau ia a city, town, or county Nor is either a public utility 
district, regulated electric company, electric cooperative or jomt 

operating agency 

92 FPSC I 0: at 645. 

The Commission went on to cxplam, COIISIStent with its and the St.:preme Coun's earher 

construction of the Siting Act, that each of the entities hsted m the statutory delimt1on of an 

"electric utility" had Ill obligation to serve and an usociated need and that non-utility generators 

had no such need It is this paragraph which is the heast of the ComllUSSton · s rauoOAJe 

Significantly, each of the entities listed under the statutory 

defmition may be obligated to serve customers It is this nero, 

resulting from a duty to Sd'Vt customers. which Lhe need 
determination proceeding is designed to examine Non-uulity 
generatora such IS Ark and Nassau have no such need srnce they 

are not required to serve customers Tite Supreme Coun recently 

upheld this interpretation of the Siting Act Dismissal of these 
need determination petitions is in ac<:ord wtth that deciSIOn See 

Nmnu Power Co!J!QC8J!On y Beard 601 So 2d I 175 (Fia 1992) 

The ComllUssion further explained that its decision was an exteruion of earher dec1sion1 

of the Commission interpreting the Siung Act to the effect that a contracung utility IS an 

indiSpensable pany 1n need determination proceeclins for enthie' that would not otherwtse tit the 

ddiniuon of"appllcant" and "electric 11Uiity" undef the SlUng Act 

Since our 1'190 Martin order (Order No. 23080. 1.55Ued June 

15, 1990) the poliC) of this Commas• on has been that o 
contracting utility is an indiJpensable pany to a need detenrunation 
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proceeding .4.s an indispmsable pany, the utihty will be treated as 
a joint applicant with the entity with which itlw contracted Tlus 
willaetlsfy the statutory requirement that an applicant be an 
"dcctric utility" while allowing generating entities with o contract 
to briJI8 that contnct before this commission Thus, a non·utility 
generator such as Ark or Nassau INIU be able to obr.in a need 
determination for its project after it has signed a contract (power 
sales agreement) with a utility 

The Commission also explained thot itamtcqJrehltion of the Sltmg Act was 1ntended to 

recognize the utility'a planning and evaluation process, since under Nusnu Ppwc:r Cp[j)Ornl!pn v 

.fl.='J1. it is the utility's need for power to meet its obligation to serve wh1ch 1s properly at 1ssue 

in a need determination and a ooD-Utilny generator had no such need 

Thi• scheme simply recognizes the utility's planning and 
evaluation process. It is the utility's need for power to ~~Crvc ita 
customcra which must be evaluated in a need determinatl<'lt 
proceeding Nassau Ppwcr Cocp<mtjpn y Bwd, supra A non­
utility genen.tor has no such need because it ts not required to 
serve customers. The utility. not the cogenerator or independent 
power producer, is the proper applicant 

J.d The Commiuion concluded that allowing non-utility genera10rs to file for a need 

determination at any time they wanted without a contract to sell their power would b.: a waste of 

the Commission's time and resources, make the process less reliaLie and result in 

rrucromanagernent of utilities' power purchases 92 FPSC 10 at 64S-46 

The Comm1saion' a order m the Ark and Neunu c;ue IS wellthou11ht out, fullv reasoned, 

consJStc:nt with and builds upon earlier Commia.sion decisions interpreting the Siting Act, and a 

reasonable interprctauon of the Siting Act and iu utility and unit specific criteri:\ for assessing 

need It is dtspositive in thiJ cue H~. u in the Ark nod N••sou deciSion. the entity se.:ktng a 

8 



declaratory statement doc.t not lave o contract to sell the output cfits unit to an "electnc utilny .. 

Here, u in the Ark end Nom" decision, the entity seeking the declaratory statement (foes not 

h:.ve an obligation to serve customers and lw no need of its own Here:, u in the: Ark end 

Nassau decision, the entity secldog the declaratory statement is not a proper "applicant" or an 

"electric utility" within the meaning of the Siting Act Here, as in the Ark ond Nnwu decis1on, 

the Commission would wute its time and resources if it were to allow non-utility generators to 

petition for a determination of need at any time they desired without a contra(;{ to sell their output 

to a utility. Here, u in the Ark and Nam11 decisio11, the scheme should recognize the utility's 

planning and evaluation process; it is the utility's need fo1 power wl-..ich is properly evalu.;:ed 10 a 

need determination pf'O<W<Iing; 1 non-utility generate. may obi.Ain a need determination 'lfier it 

has signed a contract with a utility for the output of its f!cility Duke Mulberry/IMCA's petition 

should bo denied. 

B. The Commission'• Ark end N"'"' DcciJioo Was Appealed And Upheld Dy 

The Supreme Court or P1oride. 

The Commission's dcciaton in the Art aMI N"SO" CASe was appealed by Nassau to the: 

Supreme Coun of Florid&. The 1uue u framed by the Coun was, "(a]t ISSUe here 11 whet I.~. a 

non-utility generator, such u Nassau, is 1 proper applicant for a deterrrunation of need under 

scction403.S19, Florida Statutc.t (1991)." Nessau Power Corporation y DtUt'D. 641 So 2d 396, 

397-98 (Fia 1994). The Coun charaaeriud the ComnusSJon's dCCISion below u follows 

The CommiUion diJmWcd the pellhon, rcesonins that only 
electric utilitlc.t, or entities with wbom such utilities have CJtetuted 
a power purcbue contract are proper applicanu for a noed 
determination proc:eeding under the Siring Act. 
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641 So 2d at 398 The Coun funhcr explained and accurately sumnw1ud the CommiSSion's 

rationale below as follows: 

The Commission detemuncd that because non-utility gmeracors 
are not included in thi.s definition, [the definition of an ~electric 
utility" in the Siting Act] NISiau u not a proper applicant •mder 
section 403.519. The Commission reasoned that a need 
determination proceeding is designed 10 examine the need rewhing 
from an electric utility' a duty to serve customers. Non-utility 
generators, such u Nuuu, have no similar need because they arc 
not required to serve customen 

The Court found that the Commission's construction of the term ~apphcanc" as used in 

Secuon 403 519 wu consistent with the plain me&nJI\jl of the language of I he Siung Act and I he 

"Court's 1992 decision in N11sau Power Coep y Bc;ard" ld The Coun wenl on to explain its 

deciSIOn in NuMu Power Coep y Bc:ard 60 I So.2d 1175 (Fia 1992) and chc tntcrpretuuon of 

the Siting Act that the Court u wdl u the Commission had reached· 

The CommWion' 1 interpre-tation of sec11on 403 519 also 

comporu with thiJ Coun's dcetSion in Nassau Pmur Corp I' 
Beard. Ill that dec.blon, we ~jected Nassau's arcumentthat 
tbe "SifiDI Ad doa not require the PSC to detumlnr n~ on 
a utiUty-tpedlle bull." 601 So 2d 11 1178 n 9 Rather, wr 
avecd with the Commwloo tb.t the oefll to be detcnnlned 
uodu section .COJ.519 b "tbe need of tbe rotlty ultimately 
consumiDI tbe powu," Ia tbb cue FPL. It/. Under the 
Commissi.on's interpretation. a non-utility generator \viii be able 10 

obtain a need determination for a proposed proJect only after a 
power sales agreement lw been entered mto with a utility The 

non-utility generator will be considered a joint applicant with the 
utility with which 11 lw contncteo This interpreucion of the 
llatutory achcme will utiJfy the requm:menl that the apphcanl be 

an Mtlectric utility," while allowing oo!Hltilily generators Wllh a 
contract with an electric utility to bring the contnct before 1 he 
Commission for approval 

10 



Becawc we cannotuy that the Commission's conJtrucuon 
of section 403.519 is clearly unauthorized or c:noocous. we affirm 
the order under review 

641 So 2d r.t 399 (emplwU added.). 

The Court's complete affirmation of the Commission's construction of the Siti ng Acttn 

the Ark and Nnwu decision should leave no doubt a~ to Lhc proper disposition of this 

declaratory statement. There is a Supreme Court of Florida decisiCin right on pomt of whether a 

non-utility generator ''ithout a contract with an elcctnc utility il a proper applicant under ~he 

Stung Act It is not. Nas¥ n Pgwcr Coij)Oration y PAson 641 So 2d 396 Duke Mulberr)·s 

and IMCA 's rcquC$1 for a declJ.ratory statement should be dented 

C. What Few Differeoea In Fact Tbtre A.re Bttwu n The Prestnt Requesl for 
A Declaratory Statemeat Aad Tbe Ad& agd NanaJ.t Cue Maku The Current 
Cue More Rather Than Le11 Compdlina To Deny A Determination Or 
N«d. 

Duke MulberryMiCA in their petition attempt to draw disunctions bel ween the Ark ood 

Nossou deci•ion and their request for a declaratory statement, but none of the disunctioru warrant 

depanure from the reasoning aDd statutory interpretation in the '\rk and Nesyu cases Each 

purponed dutinctJon is addressed m tum 

The lim "distinction" thaJ Duke Mulberry/IMCA draws ts that tn the Ark ond Nnyu 

decision the non-utility genc.rators were seeking prior ILUUrancc. throu&h submtssion of 11 

contract for Colllllli.uion approval, that a pantcular utility' s customers would be pa)'lng for theH 

proposed uniu as a condition of going forw11d Duke Mulberry/JMCA petrtton at I 3 A rec1e\'o 

of the Collllllission's decision and the affirming coun decision evidence3 that ne~ther the 

( ommrsston not the Court ever onu mentioned •.h;t Ark ll1d Nuuu were aedung pnor 
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assurance that a panirular utility's customers "ould pay for their plant The rationales 

artirulated were entirely foculed upon the proper construction of the Siting Act' u 11 applied to 

··non·uulity generators " Tbe decisions did oot menuon cost recovery 

In addition to iu coostruction of the Sitin,g Act, the Commiuion added a rationale for the 

dismissal of Ark's and N~~U~U 's companion contract approval peuuons "there an: no contractj 

before us which could be approved " 92 FPSC I 0 646 This language hardly suggests that the 

Comllllssion wu concerned about or considered any anempt by Ark and Nassau's to re«tvc 

prior r..ssurancc of utility cost recovery. There is other langl!ase in the Commission· s dccis1on 

which suggests that the Commission's holding is meant to apply to any type of non·utihty 

generator, either a cogenerator (for which there is a uulity purc:hue obhgauon and an assurance 

of utilny cost recovery) or an independent power producer (for wh1ch ti.ere 11 no purchase 

obligation ot usurance of utility cost recovery) 

It iJ the uubty's need for power to serve 111 customers wh1ch must 
be evaluated in 1 need determination proceeding. Nauau Power 
Coeporatino v Beard supra. A non-utility generator has no such 
need because it is not required to ISCrve ~.-ustomers The utility, not 
tbe cngentrator or Independent ~ower producu, iJ the proper 

applicant 

92 FPSC 10. at 645. (Emphasis added.) 

Finally, the dist.in1.tion that Duke Mulberry/IMCA SUgj!eSIS ·that Ark and Na.uau 's costs 

would be recovered from utility ratepayers but Duke Mulberry's would not · IS dismgenuous 

6 The Siting Act does not Involve in any way cost recovery of a contract wtth a ullhty 
Cost recovery for utiluies is addrcwed under an enurely different Chapter ofAonda Statutes. 
Chapter J66 It is not surprising that neither the Commiuion nor the :iupreme Coun addressed 

Chapter 366 in their decisions 
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The difference, if any, i.s one of timing. What DuJte MulberryllMCA leaves unstated tn argumg 

this "distinction" is that it intends to sell to utilities which will in tum, pus the costs of Duke's 

plant on to lhei.r ratepayen The only difference as that Ark and Nauau had proposed a 

"cont.ract," and Duke Mulberry is not yet that far along Suggesting that Ark and Nusau are 

different becau.se Lhey sought prior rather than lifter the fact cost rewvery from ratepayers 

ignores the fundamental identity between Ark, Nusau and Duke they all secl., ulumately, to .sell 

to utilities for resale to ratepayen who will pay for thcu power Duke MulberryflMCA · s 

"distinction" wu of no consequence in the originAl construction of the Siting Act and is t'ea.lly no 

distinct.ion at all It iJ, at moa, a matter of timing Wlth the same end result· ratepayers are to pay 

for their units through t.heir sales to utilities 

Duke Mulberry!IMCA's aecond "distinction" IS that the Ark and Nassau decis1on 

involved a determination of need for power plants which would ".serve a spec11ic retail utility's 

Identified need,'' when:as their declaratory statement apphes to a merchant plant (a plant that has 

not yet identified the utility to which it will sell power) Duke Mulbetry!IMCA petition at 20 If 

anything, this "distinction" makes the Commission's rationale even more compdhng The hc:ar1 

of the Commi.ssioo's decision m Ark ond N""" wu 111 holding that an applicant under the 

Siting Act had to be an one of acvetal entities menuoned an the sta!ute, all of which had an 

obligation to .serve and an u.sociated need for power' Ark and Nu5au did not lit that defirutiun 

because they (a) lwl no obligation to serve and a need for power and (b) they had no contract 

with an entuy that had an obligat1on to .serve: and an usociaJed need for power AI lcaJt i\rk and 

1 Thit, in tum, wu prernil:ed upon the: Supreme Coun's holdin8 10 Nauoy Ppwcr 

Cor;pp!l!Upo y Beard 601 So 2d 117S (Fit 1992) 
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NassAu had identified a utility with a need that could be assc:ued in a need determina110n 

proceeding. Duke lw not identified any utility with a need for its power "II is the utility's need 

for power to serve its cwtomers which must be evaluated in a need determination " 92 FJ>SC I 0 

at 645 Because Duke iJ even less likdy to be able to addreJs a specific utility's need m a need 

determi!Uition becauJe it lw not yet identified what utility or utilities to which it will sell and 

their need, Duke is in a worse position than Ark and NIS$8U, who like Duke did not have 

contracts, but unlike Duke, had identified the utility with the underlying llf'e':l Thts "d1st1nct1on" 

actually works against rather than in favor of Dulce 

The third and final attempt that Duke Mul~/IMCA male.: at distingui$hing theM 

and Nnsuu decision is a dilheanening and misleadmg. ~cctvie quotation from the Ark and 

Namu decision. Based upon the foUowing selectively qou tcd passage, Duke Mulberry/IMCA 

argue that the Ark 1md Nesyu decision left open the issue of whether a "true merchant plant" 

could receive a determination of need 

It Is also our intncnt thor rhjs orde-r be naqpwly coostoJcd and 

limited to proceedings wbecein non-utility genratol'l seek a 
determination of need b•sx! oo a utjljty' s need 

Duke Mulberry/IMCA petition at 22 (quoting 92 FJ>SC 10 646) Duke MulberryfiMC A f111led to 

quote the very next sentence from the Ads and Nuyu dc:s;jsmn, tJw, )Cfltenee mal:CJ 11 clear that 

the issue being left open was not the issue of a merchant plant seeking a detemin~tion of need bt:t 

the issue of a uue self-generator sceldng a deter.nination of need 

We explicitly reserve for the futuro the question whether a •elf­
service generator (which lw ita own need to serve) may be an 
applicant for a need doterminatio~ withoit a utility co-applicant 
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92 FPSC 10. at 6 . Duke Mulberry/IMCA's omission and their a.ssoGiatcd argument as 

misleading The passage omitted malces it clear that the Co~on was not saving for a later 

day the issu~ of a "merdwu plmt" seel:ina a determination of need Moreover, a merchant 

plant's need is still premised upon the need of the utility or utilities to which it will ultimately 

sell, it has no need of its own, such u a true SCif-gcnerator would. Duke Mulberry/IMCA's 

selective quotation and misleading narrative are not a basis to distinguiJb the Ark nod N11w!! 

decision. 

Dule Mulberry/IMCA have not successfully distinguished the Ark and Nuyu dectston 

or the affinning Supreme Coun dcciJioo in Nma" Power Cgq~ y Ot:MQn They cannot 

distinguish them bccauoe they are directly on point ln both cases a non-utihty gcnenuor without 

a contract with a utility that bas an obligation to serve and an a.ssoGiated need seeks to proceed 

under Section 403.519 The Con111liJalon, u the gatekeeper under Section 403 S 19, should once 

again hold that a non-utility geoerator may not proceed under Section 403 S 19 wnhout a 

purchased power contract with 1 uiJJJty which has a need 

D. The Commission'• Requi~ment Of A Conl.nlct AI A Condition Of 
ProgrtSJI.n& With A Determination Of Need u The Product Of An Evolution 
Of Decblon1 Surtln& With The Srmiop!c Need Determination. Abandonina 
That Requirement Would Overturu Nine Yean Of The Commiulon'• 
lnterpreution Of Tbe Sltin& Act. 

I. Tbe Scminp!c Cue 

In i988 the Commi.ssion had iu flfSt occasion to addreu oon-uulity generators 10 need 

detenrunation proceeding~ under SectiOn 403 S 19, Florida Statutes Serrunole EJcctnc 

Cooperati\ e petitioned the Colllllliuion for a detert!Unauon of need, askmg that the Commiu.o:1 
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malce findings as to the amount and timing of 111 neecl but reserve for the conclwlon of a bidding 

pr~ a review of the project telcctcd "when a contract hu been successfully nego1111ed .. LD 

rc Pajrjot& of Smnjnole Electric Coopc[Jjiyc Inc tg Oc;scrmjnc Need for Elc;s;roc;al Power Plart. 

88 FPSC 6 : ISS, 189 (Order No. 19468). 

In the Semjnolo Elcwic case the Commiu.ion noted that non-utility gencrnung op!ion! 

were then available to electric utilities and found that such alternatives must be evaluated by an 

electric utility ~Iring need determination. .ld The: Commission, however, clwJCtenz.ed 

Serrunole's proposed approach u a request for a ~generic" need ccnificauon and found that the 

CommiS!ion could not issue a generic need determination. 88 FPSC 6 at 190 It noted that a 

successful bidder would have to come before the Commission with its own need dcterminatior 

with the same amount of detail and cost comparisons u Seminole would lave to present , .ld 

This was the Commission's lint attempt to integrate non-utility generation irto constderation of 

meeting a utility's need for capacity It is clear from the deciSion that tn the resulttng need 

dctermtnation the utility would have to demotutrate th.u it considered non-uuhty generauon and 

the successful bidder would ha\'C to mue for Its unit the same demoDJtration of need a uuhty 

would make Even at this early stage the Commission was const.ruing the Siung Act and Section 

403 S 19 ru requiring utility spec.ilic and site specific showmgs 

2. TbeAES..Can. 

The next development in thu line or cues was the AES..cue where Jlalf JOUI,!hl to 

implead FPL in AES's determination of need because AES had no need oftts own and n was the 

need of FPL upon which the need for the AES untt was premised Staff argued that the 

Commission should overrule the seven prior need determination cues involv10g qualtfying 
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facilities where tbe Commission had declined to make findings as to two of the cntc:tU undcs-

403 S 19 ("no alternative conservation" and "whether the plant is the most cost·effectJve 

ahernauve") and presume that the other two criteria would be met because the units by their very 

nature ''will increase electrical system reliability and integrity and will maintain the supply of 

electricity ot o reA500Bble cost." In m· Petjrjnn of AP.S Ct:dar Bay Inc And Semjnolc Kraft 

Coepgnujoo for dctmniMtjgn of- for the Ceder Bav Coi mwrjoo PmjGGJ, 89 FPSC J J6a, 

369 (Or des- No. 20671) Tbe Commission declined to implead FPL, but noted that the Stairs 

argun.enu TOBy have merit and stated that it would addreu them in upcoming plaruung dockets 

89 FPSC I. nt 370. 

3. Order 2234 1 and tbe Ptanoina Deanna decl.doOJ. 

In the subs=quent planning hearing the Cornrniuion identified an issue and uked the. 

panics to nddress the proper use, ifaoy, of the Commission's plaruung hearmg decisions m oet:d 

det ennination proceedings The Commission found that while planning heanng decisions should 

be used to gauge lhe vahdity of need determinations, N( 1 ]bese findiog.s should not be used as a 

surrogate for the factual findinga required by the Siting Act in the need deterrmnauon 

applications of either electric: utilities or qualifyin,g facilities." In rc HurinLC• on l&ad Eo recuts 

Gcncratjoo Ex;ggosjon Plans and Coamc;rarjon Pric;c;s fgr Pmi"&'''' flnriJ a's Elcc:toc tJrtliucs. 

89 FPSC 12 294, 318 (Order No. 22341) 

The planning hearing decision m Order No 22341 was a watershed In it the 

Comnuwoo offered an c:xtensrve interpretation of the Sitmg Ac:l and ovenuled pnor need 

deterrmnauon proceedings m whic:b it had praumod ce:ru.in of the S1tiog Act cnteria "ere 

sausfied While it arose in the context of establiaotung prices for Qu~ Facihues ("QFs"), 11 
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clearly wu not limited to QFs but extended t-.l aiJJ non-utility generators It formed the 

foundation for the rubscquent Supreme Court decision in Nnsv" Power Cocp y Bcord the M 

ond Nuv" deciJioo and the Supreme Coun deciJion in Nosvu Powq Cocp y DtJ!5QD Because 

of its imponance, it will be addressed in some length 

The Commission' s construction of the Siting Act in Order No. 22341 is the conllruction 

thAt FPL relic. upon in response to Duke Mulberryn.\iCA pttition for a de<.laratory statement 

The Commission stated: 

The Siting Act, and Section 403.519 require that this body 
make specific findings as to system reliability and integnty. need 
for electricity at a reasonable cost. anu whetba- the prop~>5Cd plant 

is the most cost-effective alternative available. Oearty th~e 

criteria an utUity and unit •pedfk. 

89 FPSC 12: at 319 (emplwis added). 

After affording Section 403.S 19 the only plausible construction 11 could in light of the 

utility specific criteria contained in the statute, the Commission then overruled the seven poor 

need detrrmilllltion decisiona it dis.cuued in the A.ES case in which it had presumed need 1!9 

FPSC 12 at 319. Among the cases overuled was the Commissaon earlier decmon an Flondo 

Crushed Stone The Commi.uion explained why it wu overruling those poor need 

determinations in which it lud presumed that a QF purchase at or below avoaded cost was the 

most cost-effective alternative under the Siting Act 

In so doing we lake the position that to the extent that a proposed 
electric power plant constructed as a QF is Je11i.og tt.s capuity to an 
electric utility puiJUillt to a ltalldard offer or negotiated contract. 
that capacity is meeting the needs of the purchasing utilit; . As 

tuch. that capacity must be evaluated from the purchuing utility's 
penpective in the need determioauon proceeding. 1 e . a finding 
must be made that the propo5Cd capaaty IJ the most cost-dfect;vc 
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means of meeting the purclwina utility X's capacity needs in lico 
of other demand and supply side altcrnauves. 

While mu:h of the discussion in Order No 22341 focuses upon purchues from QFs. a 

panicular type of non-utility generator. there are two passages in lhe order that makes 11 clear that 

the Commission did not intend to limit its decision to QFs but that its rauonale extended to all 

non-utility generators Firfl, the Commiuion noted that," an incrcuing share of the state's 

electrical ne<.lds will be supplied by either c:ogencntors or independent power producers"' It 

declined to ~:itinue to "rubber stamp" QF proJects becauJe lO do ao would Cl&UJC 11 to lose "the 

ability to regulate the construction of an increasiagly sipfic.utt amount of generating capactty an 

the: state" 89 FPSC 12 at 320. Second, the Commission's ulumatc holding is not staled in 

terms ofQFs, it is stated in terms of"need" under the Siting ACI ' we adopt the poSition that 

"need" for the purposes of tho Siting Act is the need of the entity ultimately t.~nsumingthe 

power, the eltctnc utiltty purcb&sing the power ' ld 

Even if the Commisaion had notaubsequently ruled directly on pomt in theM ond 

NA.$$1!" ca.sc !Mt a non-utility generator sur.h as Duke Mulberry must have a contraCt for us 

output to puraue a need determination proceedina, Order 22341 would be auffie~ent authority to 

deny the declaratory 5taterneut sought by Duke Mulberry It IS clear from Order 22341 that the 

"need" to be assessed in a oocd determination i• the Wnced" of the purclwlng util1ty or utihuc:s, 

and without those utilities being identified and wuhoul the contract temu to quanufy the cost of 

' While c:oaeneraton may or may not be Qr '· mdcpc:ndcnt power producers clearly are 
not QFs The ColllltiW1on rcaJi.ud that its rationale extended beyond QFs 

19 



the power, the Commisaion cannot auess wh~:lher the unit is needed for reliability and intcgnty. 

whether the power provides "for adcqll4te elec:tncity at a reasonable cost," whether the plant is 

the most cost-<ffcctive alternative available, or whether there is coruervation available that could 

meet the need for the capacity. 

After tho issua.o<:e of Order 22341, in the SIITie continuing planning doclcct I he 

Commission had several occasions to revisit its interpretation of the Stting Act and change or 

modify it; it declined to do so, further elaborating upon why it was the correct interprctatton of 

the Siting Act.' ln Order No 23234 the Commb.sion on its own motion changed the avoided 

unit adopted in Order No 22341, but apecifically reaffirmed the remainder of Order 22341 90 

FPSC 7 382 In Order No. 23792 the Commission addrcs..~ the effect ofqueumg subscnpuons 

of QF contracts and noted that the effect was "to lock in a price pending further rev1ew (in a 

contract approval/need determination proceedinl!) as to whether the proposed project IS the most 

cost-<ffecttvc alternative to the purchasing utility " In Be Plnommr bqnna• on Load EorccASJ$ 

Gengrntjoo Exponsjon Plans Md CoiJCOC[Jljon Prjcjnv for Pcojnodo FJondo's Elcctnc LJti l'r'C'. 

• There ate at least two other orders oul$ide the planrung heann11 where the CommtSSIIlD 

reaffirmed us Siting Act interpretation. ln Lee County'' detemunauon of need case the 

Commission c.rved an exception to its interpretation of the Siting Act for municipal waste 

cogeneration facilities, but in doing so it stated, · ( w)e do not repudiate our general policy u 
expressed in Order No 22341 ,. In rc· Pdjtjgn fbr Dctmnjnat'on of Need for a Solid WaSJc:· 

fired Coar:neutjop Pone Plapt bx Lee County, 91 FPSC J· 57. S9 (Order No. 23963) In the 

Cypress need determination the Commission stated 'non-utilities ate not mcluded in the 
starutory defuution of an "applicant" who may file for a need deterrrunation' .Uld also hdd that 

"the statutory excllllion of non-utilities as applicanu recogniuJ the utility's pi&Ming "''d 

evaluation process and envisiona either approval or denial of the utility's Jd.xtion of its 
~eneration alternatives ., In Bo Jojor Pll1jtjoo to dcscnnlnc need for cJcx;tric power plqnt IQ be 

loqttcd in Okm;bgbrc County by fJgrida Pgwcr .t I iah1 CompM)' and Cyprcp F:ncw 

Paapcn I jmjtc:d Panomhip 92 PPSC II. 363, 36S (Order No PSC-92-13SS-FOF-EQ) 
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90 FPSC II 286, 288 The Commission a'JO restated and reaffi11Tied us dcets1on m Order 

22341 90 FPSC II · at 288-89 The prehe.uing officer in a wbscquent planmng heanng also 

mvoked Order 2.2341 in balding t.hat a planning hearing would not tum into A detc:rrrunation o~ 

need for a then pending power plant application by Nassau Power Ordc:r No 24SS8 Fmal:y. m 

Order No. 24672 tho Commission rtjeGtcd a motion for rcconsida'ation filed by l'i an111 Po' c:r 

seeking to ovenum the Commission earlier order on wbsaiption, Order No 23792. in wluch the 

Commissicn bad held that the effect of being included in the subscnpuon tjUeue was not to avo d 

a subsequent assessment of need for the plant in light -:~fthe purchasing uuluy·s need The 

Commiuion remtcd ita decision in Order No 223<11 and noted that Nusau sought reversal of 

that policy. The Commission Jeclined to reverse its, by then, well established policy 91 FPSC 

6 368 

•· Nauau Power Cor:p. y. Beard. 

The Commission's interpretation of the Suing Act was then appealed to the Supreme 

Coun of florida Order Nos 23792 and 24612, which rested upon the Comm1ss1on's dec1510n 10 

Order No 22341, were appealed to the Supreme Coun of florida by Nassau Power Nossn11 

Power Cor:porB!jon y Bwd 60 I So.2d 117S (Fla 1992) There the Coun had occasion to reVlc"' 

the Commisston's interpretation of the Siting Act m Order No 22341 and add 1ts own 

assessment of what the S1ting Act required The impon of the (" oun · s deciSIOn IS that 11 I!OC' 

beyond merely af'firming the Commission's interp1etation of the S1llng Act Tht Court found 

that It would have betn an abrogation of tht Comwluion's duria if tht Commiuion had 

inrupnled the Sltlna Act as Nassau sou&ht by j>nsumin& nM<I: 
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In our view, the PSC's prior practice of presuming need, u 
opposed to determining actual need, cannot be used oow to force 

the PSC to abrogate us statutory ~ponsibilities under the Saun!l 
Act.(footnote ommedj 

Nassau PoYter Co!JX!!'Ition y Beard 60 I So.2d at 11 78 

In the footnote explaining its holding, the Court rejected "Nassau's arl!urncnt thnt the 

Sitin11 Act do~ not require the PSC to determine need on a utility specific basis " 60 I So 2d at 

1178, n 9. The Coun sta~ that the Commission 10 Ord,..r No 22341 had clearly a:lopted the 

position that the four criteria in 403.519 were "utility and unit specific" and •hat the need for the 

purpose of the Sni.ng Act wu ''the need of th.e entity uhtmately con.surrun11 the power " Jd The 

Court found the Commission's interpretation "consistent with the overall duecuve of secuon 

403 5 I 9" It also C('ncluded on iu own that the n:quarerr.ent an 403 5 19, that the Comamssaon 

determine the cost-effectiveness of a proposed plant, "would be rendered virtually meaningless if 

the PSC were 10 calculate the need on a statewide buu wathout consadenng wluch localaues 

would actually need more electnclly in the future " J.d.. 

5. The Man in Plant decision. 

The other Commission di"Cisio" which is pan of the decrnonaJ law that the Commtssaon 

relied upon in dismiui.ng the Ark and Nusau petitions and which the Commin1on should 1 dy 

upon in assessing Duke MulberryfiMCA 'a request as the Commissiun s dascussion an the Martin 

PI ani need determination o rder that a purehuing ulility IS an indispensable pany 10 a need 

determination proceeding by a non-uuluy generator lller-e tM ColliJ'IliJSJon further elaborated 

upon the amportance, indeed. the essenualanvolvement of 1 utility, 111 1 need determanat10n by a 

non-uuhty generator: 
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When a utility awarch a contrn:t to a bidder for the supply of all or 
pan of that utility' s capacity needs. the utility must be an 
indi5pCIIS&ble party to the need detemunatioo proccedang an order 
for the Commission to adequately evaluate the need application 
The reason is simple. the need for the capacity rcmairu that of the 
utility. The winning bidder tw no independent need of his own 

In order for the apedflt man dale~ of the atatutr to br 
meani.naful, they muu be answered from the utility's 

pmptdivt. The award of the bid to a third pany doea not 
suddenly cut the utility out of the picture The utility is in the same 
posture it would be in hu it pursued the other options mentioned il' 
the statute. purchased power, cogenerat.ton. conservation. lo~d 
management a utility with a need for new capacity 

Further, the eost-dfeetlvt.neu of the bid mull be 
evaluaud not only from the per-Jpective of the other biddeu. 1 c . 
did the utility pick the lowest cost viable candidate, but also in 
terms oftbe utility' a otbtr optlooa for thr supply or that 

capacity: purehUtcl power, demiJid-alde rfductlon pro&rams; 
Co&eneratlon, and utnlty eonuructlon. Unleu the utility 
whi~:h awarcb tbe bid i.J an lndi.Jpeoaable party, It IJ virtually 
lmpouible to develop the record In tbe~e areaJ. This is the type 
of information which Is exclusively in the hands of the utility. 
Lilcewise, the buiC' que~tlon or need for Clpadty tan only be 
provea by the entity needlna the power: the utility. 
lndepe.adtDt power produeen, under any moniker, do not 
bave the ability to produce accurate load forK&JU beeau•e 
they d on ' t have the data bue oa wb icb aurb 111 analy1iJ b 
built. 

In rc Pctjtjon ofJ.lorida Power "'d Ljght CompMy rg dctccminc need for electrical power plonJ 

. Moam cxpnnsjon projce1 90 FPSC 6 268, 284-85 (Order No 23080) (Emphuaa ndded ) The 

Commiuion went on to restate its decision set fonh in Order No 2234 1 anJ noted that the 

rationale for that decision supponed us decision that a utilit) wa.• an indispens.ablc party 10 

Wlnrung btdder's need deterrniN.lion 90 FPSC 6 at 285-86 
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F. Tb~ Commiuioa's and t!l~ Sup~m~ Court's Preudenu Mwt Be Followf'd. 

The request for a declaratory statement by Dulc~ MulberryllMCA, that 11 may seek a 

detmnin.ation of need without consideration of the need of the purchuing uuhty or utilities not 

only is directly contradictory to the decisions in Ark god NM!W! end Nossau Power Coep v 

Qcawn but also IS inconsistent with the large body of case law previously discussed Duh 

Mul~rryiiMCA aeclc a generic detmnination of need. tlus runs afoul oft he Scmmplc Ela;soc 

and the CxPCCM Encta.Y decisions Dulce Mulberry!IMCA seek to have the CommiSSIOn presume 

ne« IS the CoiDillWion did in the Florida Cmshcd Ssgnc case Th•s •gnores that the 

Commissron has overruled the Florida Cmsbc:Q Stone decision in Order No 22341 More 

rmponantly, thi~ runs afoul of Order Nos 22341 and the ordera in which that dc,•sron htu been 

applied. Order Nos. 23234, 23792, 23693 and 24672 Most imponantly, the Supreme Coun nf 

Flonda has held that such a presumpt.ion would be an abrogation of the Comnussron' s 

respoiiSibilrty Nuyu Power Cpij) y Beard Dulce Mulberry/IMCA aeclc to have the 

Comrrussion apply the four utihty and urut specrfic cntena m Sect1on 403 519 by lo.>J..mg not to 

a specrfic utilrty to which Duke Mulberry will sd1 but to the state IS a whole or "generaiiSpC'Cts 

of need " Thts runs afoul of the clear language of Secuon 403 519 (wh1ch speer lies mAndatory 

critcna for review which arc clearly utility specific). the Supreme Coun · s construction of tht 

Stting Act in Nosyu Pgwer Cpij) y Beard and Nasyu Powc.r Cpij) v Qwnn, Order No 2:!34 I 

and the other planning bearing orders expoundm~:~ upon the Commrwon'1 nuonalc ,., Ordct No 

22341, and the Commission 1 dccuion m the M1111in plant procccdmg, Order "'o ?J080 

Seldom 11 the Collllllis&ion called upsm to render a legal op1mon wh1ch 11 so clear Dut..c 

Mulberry/IMCA'1 petition ahould ~dented 
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IV 

THE LANGUAGE OF THE POWER PLANT SlllNG ACT 

AND SECTION -'03.519, FLORJDA STATUTES COMPEL 

A UTILITY A.ND UNIT SPECIFIC APPROACH AND DO 

NOT CONTEMPLATE A DETERMINATION OF NEED SUCH 

AS THE ONE PROPOSED BV DUKE MULI!ERRV. 

A. The Need De«ennioatloo Criteria In SKIIon 403.519 Arr Utility Sp«inc. 

CoJUpicuously absent from Duke Mulbcrry/IMCA's petition 15 any rtiscussaon of the 

four crit.eria in Section 403 S 19 which an applicant must meet to secure a detcrmmauon of need. 

II 15 clear from the language ufthex critc:taa that they arc only applicable to an cntlly wh1ch ha~ 

an obligation to Jc:tVe and an usociated n~ 

In m&lcing iu determination, the comnusSJon shall take mto 

acrount the need for electric I)'Stem reliability and integrity, the 

need for adequate electricity at a reuonable con. and "'hether the 

proposed plant~ the most cost-<ff'ecuve alternative available The 

commission ahall also expressly cons1dcr the consc:tVat:on 

measures taken by or rcuonably avllllablc to the apphcant or IIJ 

memben which might mitigate the ne<"d for the proposed plant and 

other mailers ~ithio iu jurisdiction which 11 deems relevant 

Section 403.S 19, Florida Statutes ( 1995) 

Although Duke Mulbcrry/IMCA did not address these need determination c:a it en a m thcu 

petition. the Commwioo should coruider thern. In doing so. the ComnuJSJon must gtve them 

their plain and obvious meaning Holly y Auld 4SO So 2d 217 (Fia 1984), A R Dpuylm Inc 

y McRojpcy, 137 So I S7 (Fla. 1931) These critena have no appllcaballty to a non-utility 

generator unless the non-utility generator has identified the utility or utilities to wluch it '"II sell 

and has a contract under which cosu and the 1mpact on rc:IW!i!ity can be det=ned A non· 

utility generator cannot make a showing that its power is needed for "clectnc s,•.acm rchabahty 



and integrity" unless it addreues the l.Jtility or uuliues to which it Will aell and address the imract 

of its power on thosr systems:• A non-utility generator cannot address that its power is needed 

"for adequate electricity at a reasonable cost" unless it addresses the utilny or utilities to wh1ch 11 

will sell and compares the alternatives the uuhty hu to its power 11 A non-uuhty generator 

cannot address that its "proposed plant is the most cost-ctfecuve alternative av&Jiable'' unless 11 

addresses the utility or utilities to which it will sell and discusses the alternauve sources of 

supply available to the utilities. n Finally, a non-utility genuator cannot address "'the 

conservation meuures taken or reasonably available" as an alternative to 1ts proposed plant 

unless n identifies the uulny or utilities to wluc.h 11 "·II sell and addresses whether they have 

fully explored their conservation altem&tives 

It was the need to glve these criteria applicability (I) which led the Commission to 

determine that a utility was an indispensable party lo a need determinauon by 1 OF selling power 

to a ut1lity (Mania). (2) that led the Commission to conclude countless tunes that these cntena 

10 A good example of this wu Nwau'a inabality to dernonstnte an ns need 
detennination for its Amelia Island prOJect that the aale of its 43 S MW of cllpacity would actually 
enhance FPL system reliability, becauJc: of ill loc.tllon. Nusau would not have enhanced FPL's 
reliability as another altemative of equal capacity would have S.c.s:. In rc Pc;tjl!pn for 
OdmntMtjon gfNc:cd for FJcctric.al Powq Plant (Amd11 Island Ewluyl by Ness"' Power 
Cm:ponujpn 92 FPSC 2 814 (Order No 25808) 

11 The Nassau Amelia Island case 1s also a good example of thu Because of the 
prOJect's adverse impact on tie line capability, FPL would not receive adequate electncity a1 n 
reasonable cost because it would have recesvcd only 14S MW net but it would have pait! for -135 
MW In cc· Pctitjoo for Octcnninntioo of Need for Elcctrjcol Power Pl&ot lAmc.ljo Island 

Coac:owi!Qo Foglilyl by N"yu Power Coc:poAtioa 92 FPSC 2 8 14 (Order No 2S808) 

12 1be Supreme Court has found thiJ en tenon to be "n:ndercd VIrtually meaningless" 1f 
exammcd on a statewide rather than a local buts Nuyu Ppwq Corp y Bwd 601 So 2d at 
1178,n9 
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are .. utility and unit apociflc~ (Order 22341 ), and (3) which led to the Supreme C'oun to reJeCt 

Nusau's argument thattbe Siting Act does not require the PSC to detemune need on a utility 

specific basis (Nemu Power Coep y Bwd) It was the utility specific nature of thest' cntcria 

whic.h led the Conuniasion to dismiss the applicaUonJ of Ark and Nassau which did not have a 

contract (1\rk and Nasvu), and i. wss the uti!Jty specific nature of thev. rntcna wh1c.h led the 

Supreme Coun to uphold that dismissal in Nesyp Power Coep v Dcawn 

These criteria would require Duke Mulberry to demoJUtrate a specific uulny 's cr utlhues' 

need for Duke's power Duke has not yet identified the ut11ity or uuhues to wh1ch 11 wtll sell 

power Duke can make no showing oftbc impaa ofiu sale on those utihues' system re!Jabihty 

or cost Duke cannot demonstrate that its sale \\.ill be the utilities' most COR-dfecuve 

alternative. Ou.ke cannot addr~ the extent to which those utilities might be able to mitigate the 

need for Dulce's power through cooscrvatio.1 Beaus< Duke c&Mut satisfy these uuluy sp«.tlic 

cntefla, Duke's petition should be denied 

B. The DefulltJon of ao "AppUcant" and an "Ele-ctric UtUity" under tbr Sit in& Act 

Should Be Read io Conjunctlon with the Criteria for Drttrmlning N«CC, as Tbty 

Have B«n by tbe Commission and tbe Supl'fmr Court. 

Duke Mulberry argue, that u an Exempt Whole.ule Generator 11 will be a "regulated 

electnc company" within the definition of an welectnc ut1hty'' (Secuon 403 507( I J), l'londa 

Statutes) in the Suing .1\ct With this ar~sument Duke Mulberry would have the CommiSSIOn 

di.sregard its earlier conatruction of the Siting Act in the Ark and Nossau decision. as well11.5 the 

Supreme Coun's affirmance of that decaioo tn Nesyu Power Coep \: Dcagm 

In the Ark ood N11sou decision, the Commiuion found that Mk and Nassau were "non· 

utility generator[&)." 92 FPSC 10 at 645 ("a non·utility 11enerator such as Ark ur Nassau") The 
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Commisaion abo found these non-utility generators Ark and Nassau did not qualify as 

"appUcanu." .ld. It found that Ark and Nusau did not fall into any of the categories of entitles 

within the Siting Act's definauon of an "electric uuhty" (including the categor)' ~regulated 

electric company") because each of those entities "may be obUg:ated to serve" and "(i)t is till~ 

need, resulting from 11 duty to 5CIVC customers, wtuc;h the need dcterrmn.auon IS de$agned to 

c:nmine" 1d 

The Supreme Coun in affirming this atatutory coMtruction found. that "(t)he 

Commission'• construction of the term "applicant" u used in IICCtion 403 519 is consistent with 

the plain language of lhe peninent proviJions of the Act and this Coun · s 1992 decaSlon an 

Nassau Pu...>tr Corp v. Bwrd " The Coun noted that the Commiwon determined that non­

utility generators were not included in the definition of"electric utility" in the Siting Act and, 

therefore Nassau was not a proper applicant 641 So 2d at 398 II went on to state that the 

Commission's interpretation ofiiCCtion 403.519 componcd With its decisaon an Nassau Power 

Corp y Beard where it 'agreed with the Commission that the need to be deternuned under 

section 403 S 19 is "the need of the ertity ultimately conlllming the power .. 641 So 2d at 399 

The only construction of the term "regu~ted elect.nc company" withan the Sating Act's 

definition of an "electric utility" is found in the Ark and Nossou decask n. whach wu affirmed Ill 

NRS$11u Power Corp y DCMQn There lhe Comrnissaon and the Coun found that a "regulated 

deane uulity'' wu an enrlty that may have an obliflll.ton lo JC~Ve 8JVmg nse to an usoetated 

need for power Thes-e the CommiSSion and Coun detcnruncd that a non-utility geneutor fell 

outside that definition. Nothing lw changed Duke Mulberry, just like Ark and Nusau. is 11 

non-uulity generator Even u an EWO, Duke Mulberry would have no obhgatoon to serve or an 
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associated need for power It would stiU need to rely upon the need of the purchasing utilny to 

satisfy the need crittria of Section 403.519 Absent contracu to sell ita output, Duke Mulberry as 

not a proper applicant under the Siting Act 

v 
Till: FUlRIDA CBIISREO STONE D&CISIONS ARE 

OUU:LEVANTTO THE DECLARATORY STATEMENT SOUGHT 

In their petition Duke Mulberry!IMCA ha.ve relied extensively upon pnor decisaons of the 

Commission and the Siting Board in cue. involving Florida Crushed Stone Those cases were 

among the earliest cases under the Siting Act, and tbey are irrelevant to the deelat atoay statemem 

sought by Duke Mulberry!IMCA for several reasons (a) the aame rnterpretauon of the flgndo 

Crushed Stgo .. decUions were offered by Nassau Power in Nuvu Power rnrporatjon y DCMOD 

and were rejected by the Supreme Coun, (b) the Commiuilln's Elgrido Cwshcd Stmtc dceiston 

addressed the question left open to theM and Naavu decision - whether a non-utihty generator 

applymg to construct a power plant to meet au own need may seek a determ10ataon of need - not 

whether a non-utility genentor seelcing to aeJJ to ut iii ties could seek a need determination, (c) the 

Commission's Plorido. Cmshcd Stone decision, if it applies at all to an entity seektng to sell to 

utilities, wu ovenuled by the Commission's decision in Order No 22341, and (d) the Suing 

Board's interpretation of the term ~applicant" in its f!onda Cn.shq! Stone decu•on dearly fatled 

to address an essential pan of the defiruuon of an "dectnc utility" and has been tmphcllly 

overruled by the decision in Ngwu Pgws;r Cow y Dc;ugn where the Coun accepted the 

Commisslon'a construction of the term ~applicant" 
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In its appeal of tile Adc end Neuou deciJion. Nassau Power argued, jwt u Duke 

MulbctryllMCA do here, that the Commission'su and tht: Siting Board'•" decision an flooda 

Crushed Stone sbo~d be corutrucd u holding tlut a non·utility generator th3t had no contract 

with a purchuing utility wu a proper "applicant" under the Siting Act Sec. ReVIsed lmttal 

Brief Of Nassau Power Corporation, pp. 7·11, attached u Append ill A FPL argued in it• aru.wer 

brief that the florida CNabcd Stone deciJiom were urcJCVIIll Sec. Attachment B In us 

decision the Court agreed with FPL; the Court did not e-1en menuon the Elpnda Cnllhcd S1pne 

decisions. ~. NMSAU Ppwcr COQI y [)wpn 

AJ FPL pointed out in iu brief to tbe Coun, the Conuniulon's f!prida Cmsbcd Stpnc 

decision wu not on point, it involved tbe very issue 'hluch the Commiuaon cxprt"$Siy lefl open 

in its Ark and Nounu decision • the illJI&ncc of a non-utl;ity gc:neraror applying to construct a 

power plant to meet its own need 11 It did not addrc:u the circun1stance of a non-utihty scnerator 

without a contract seeking a nc:cd determination 10 sell to uti!Juc:s In the Elprido Crushed Stone 

case, ECS did not justify corutrucuon ofiu facility u needed to meet the capecity need a of the 

regulated utility, and the Comnussion expressly found that the faolny would not affect the need 

of any utthty of the state. 83 FPSC 2.1 "7. 109·1 10 "What may have been saad an an optnton 

11 In Be Petition offlnndt Cnasbcd Stone for 0£1mrun•uoo gfNccd for • Coal .. ftre;d 

Co11cnmuon Flcwjca! Powq Plant. 83 FPSC 2 (Order No 11611) 

14 In Rc florida CoaJbcd Stone Cgmpw Power Pleat Ccntfir,auoa Appljguga PA 82· 

17 (March 12, 1984). 

11 "We expressly ruervc for the future the question of whether a self-service gcncrat?r 

(which lw 1U own need to acrve) may be an applicant for a need determination without a utili!)' 

co-applicant Ark and Nnw• 92 FPSC 10 at 

JO 



(based on one set offacu] . should not be extended to cases where the faca arc: c:ss~tlllly 

different " Ard y Ard 39S So 2d 586. S87 (Fla 1st DCA 1981) (quoung Ex pane Amos 112 

So. 289, 294-95 (Fla. 1927}) 

Although the Florida Cn~<hc<l Slone dteiaion 10volved a difTe•em set of faces and ts not 

appticable, if tho Coiiiillission were 10 ~ndudc t'hlt ils florid& Cn!(hcd S!pp£ ~ did involve a 

oon-uulity generator without a contract which sought to proVIde capaaty to an "c:lec.tnc uuhty:· 

it is dear that the issue of whether Florida Crushed Stone was a proper appitcant under the Stung 

Act was not raised before the Commission Conuquently, the issue was not explicitly addrcued 

by the Conuniuion and the decUion cannot be cited for an interpreution that was not made 

Aha. if the Commission were to coodude that the Flpoda Cmsbc<l Stone dcciston dtd address 

the is...<ue of whether a non-utility that sought to aell power to a uulity was a proper applicant 

under the Siting Act, it iJ dear that the Florida Cmsbc;d Stpoc decision lw been overruled by 

Order No 22341 •• and the M and Nasyn decision 

The Siting Board's interpretation of the term "applicant" m tts Ftonda Cmshcd Stone 

dectSton clearly failed to address an essential pan of the defimuon of an "dec-.nc ull!tty .. The 

Siting Board reasoned that FCS would be "in the buSiness or gencrallnll electncny" afiC'r II 

completed construction of it• pW!t, therefore, it met the deliruuon of"electnc utility·· Stung 

•• There the Co111111W1on stated, "we overrule those preVIOUS dcctSlons 10 whtch "'c: held 

that 10 qu.difying faci1i:ty oecd detennination cues a.s long as the negouated contract pncc "as 
less than that of the Slandard offer and fc:ll within the current MW aubacriruon linut both the 

need for the coJt~ffcctiveneu of thG QF power has a!tC',.dy been proven .. 89 EPSC 12 111 J 19 

The Commission cited the A2S cue: u an example, and as previoualy diJ':llased, in the AES case 

the Staff had sought the Commwion to overturn seven such prior decisions, mdudmg the 

flpnlia Cmshcd Suw decitlon 89 FPSC I 368, 369 
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Board Order 11 2. Tlw reasoning ignores at leu~ threc-founhs of the statutO!)' dcfin111cn of 

"electric utility." The definition of"elec:tric utility" mentions seven expressly delineated entiti~ 

"in the business ofgcocnting electricity." The lqpslature could 111ve defined 'clectnc uu:n> " 

as any entity constructing 1 power plant to generate electncity It dad not Instead, the leblslllure 

used prcci.se terms and clear words which limit the definition of "clcc1ric uuhty " The Sit in!! 

Board completely ignored these limiting terms The Commission is not bound by the Snang 

Board's clearly erroneous reuoning. S=. Sowbqrtcm Utilities Sm Co y Rqldjn11 Ill SJ 2d 

I , 2 ffla 1961) ("there can be no doubt that an administrative ruling or policy which is contrary 

to the plain a.nd unequivocal language of a legisl&tive 1ct is dearly erroneous This proposlllon 

seems tO be too elemental to require funher diJcuuion ") 

Setting aside that the Siting Board's consuuction of the definition of "elcctnc uulny•· an 

iu .EI.aridA Cnashed Stone cue wu clearly erroncout, it must be aclcnowledged that Since that 

case was decided by tbc Sning Board, there is a Florida Supreme Coun deasion holdmg that a 

non·utility generator without a contract to sell power to a utility is not n proper appht·•nt under 

the Siung Act Nosvu Power Corp y Drawn The holdtn!! is prcmi~ in part upon the Coun 's 

carher construcuon of the Siting Act m N"SI!I' Power Corp v B[Atd Even afthe Flonda 

Crushed Stone deci&ion is improperly read as 1ddrcsstng the definnaons of an "applicant" or an 

"electric utility" under the Siting Act, the deaJton is inconsaS1cnt wnh and uvcrrulcd by the 

dectsions of the Supreme Coun of Flonda 

Duke Mulberry's rchance on the flonda Cn~thcd Stene dCCIJtons as masplaced They arc 

arrclcvant 
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VI 

DUKE MULBERRY MUST SEEK AND SECURE A 
DETERMINA TJON OF NEED TO PROCEED UNDER 
THE SITING ACT TO SECURE CERTlFICATION. 

THE SITING ACT IS Til E SOLE MEANS BY Wl11CII 
DUKE MULBERRY MAY SECURE PERMITTING. 

In their pcution for a declaratory atatemcnt, Duke Mulberry and IMCA seck u alterrutive 

relief a dedaation by the Commission that they do not have to seeJc a determmauon of need 

This issue i.s easily addressed on the plain language of the Siting Act as well :$ the Supreme 

Coun deciJioru interpreting the Siting Act and Section 403 519, Florida Statutes 

Any entity seeking to construct an electrical power plant in Florida mu.t fir at seck 

cc:nification under the Siting Act. Section 403 S06, Florida Statutes (1 995), pro\~desm 

peninent part, "[n)o construction of any new electrical po\Aocr plant may ;x: undertal.en after 

October I, 1973, without first obtaming cenificuion in the manner as herein pro,1ded .. It 1S 

clear from the plain language of the Siung Act tlult entities such as IMC A and D11ke Mulberry 

must prnceed under the Siting Act for ccrtlficauon 

It is also ciC4J' from the plain language of the S111ng Act as well as Florida jud1cial 

dec1s1ons that a determination of need by the Commission 11 a necessary essenualto the 

ccniflcotion process "[A]n affinnativc dctcrm111ation of need b} the J>ubhc: Scrvu:c Conun1SS1on 

pursuant to s 403 5 I 9 shall be a condiuoo precedent to the conduct of the ccn&fication 

proccedmg" Section 403.508(3), f'londa StatutCJ ( 199S) Th•J proVIs&or. of the S111ng Act as 

well as the language in Section 403 S I 9, Florida Statutes ("shall be the ~VIe forum for the 

determinauon of need") led the Fifth DIStrict Coun of Appeals to conclude that . " the PSC 1S thr 
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sole judg~ as to the need for the power plant, with the hearing officer and. mdecd, the Siun11 

Board, bound by that dctcrmiOAtion " Florida Chapter ofSjc:m, Club y Or!apdp Publjc Llli!iliC' 

Cprnrnjssjpp 436 So.2d 383, 387 (FlA. Sth DCA 1983) The Supreme Court of Florida hA~ also 

stated "The Siting Act .. csubliJhcs a sue certification process that rcqu1res the PSC to 

determine the need for any proposed power plants, intludJflg cogenerators, based on the cntena 

set forth in section 403. S 19, Florida Statutes ( 1989) NMMU Power Cm:p v Beard, 60 I So 2d nt 

1176. The plllin l&ngU~So of the Siting Act and these two judicial doci•ionslcave no doubt as to 

IMCA's and Duke Mulberry's alternative rdief It must be derucd JMCA and Duke Mulberry 

must seck and secure an affirmative determination of need to proceed under the SlUng ACI 

VJJ 

DUKE MULBERRYIIMCA' S APPROACH OF EITIIER 
IGNORING THE UTILI1Y Sf'EClFIC CRITERIA !lOR A 

DETERMINATION OF NEED OR FOREGOING A 
DETERMINA TJON OF NEED WOULD FRUSTRATE 

THE SITJNG ACT 

The Supreme Court ofFionda has noted that the S1ung ACI was paued "for the purpose 

of mirumizing the adverse impact of power plants on the enwonment " Nuuu Power Cprp y 

.llc:lwl. 60 I So. 2d nt 1177 To accomplish thnt goal, the Sitin11 Board 11 called upon to balance 

the need for a power plum agairut its adveriC environmental corucquencea See, Section 

403 502. Flonda Statutes (1995) Of course. the need for the power hu ;onJISlcntly been 
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construed as the need of a purc.lwing uulity Order 22341, Nnsau Power Cgcp v Oc:.arg M 

and Nesy•• N•sv•• Power Coep y Qrasgo 

Either of the altcmat.ivts that Duke MulberryfiMCA seck in its declaratory statement 

request would frustrale the balancing mandated by the Siting Act lr regard to th.: primary rehef 

requc.s1cd, if the Commission were to aucmpt 10 addrcuthc need for power by looking to general 

"aspects c:>f need" rather than addressing the need of the purclwing utiluy, then the Siung lloard 

would really not have a basis before it to weigh against the assured enVlror.mental ampe.cu that a 

new power plant wiU incur. The Board would have no way to assess whe;.'ler the cn111ronmcntal 

ampact was ju5tified, for it would not know the effect on reliability, whether the unat provadcd 

adequate electricity at a re&50nable cost, whether the unit was the most cost·cft'ccuve ahematave 

available or whether there was conserv~tion available which would mitigate the need for the 

plant If the alternative approach advoc.ted were adopted· no dctermin3tion of need · tlus would 

also frustrate th.e Siting Board ability to weigh environmental damage B!lllrl.fl need There would 

be no dcu:rrrunation of need, not even a general one Eather approach frustrates the antcndcd 

operation of the Siting Act. 

Duke MulbcrryfiMCA's acquest simply ignores that there arc a hnuted, Iinne number of 

power plant sites in the State of Florida There i.s environmental impact <'" ' "' ida ,~ ffcrcJ 

when each sue iJ built Under Duke Mulbcrry/JMCA 's approach. the power plana sate: could be 

I on, the cnVlronmeotAJ damage incurred and the pOwer could mc.ve completely out of state 

because no one ansisted upon eumining need from the pcnpectivc oft he utlill) to purchase the 

power Tlus is not the type of balancing envuioocd in the Siting Act Dukt Mulbcrry/IMCA's 

request would frustrate the intended operauon of the Siting Act Their request should be derued 
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V LU 

CONCLUSION 

For the reasons fully developed herein, the petition for a declaratory statement by Duke 

Mulbcny and IMCA abould be denied 
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