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December 3, 1997 

Florida Public Service Comminion 
2640 Shumard Oak Boulevard 
Tellahessee, Aoride 32399·0860 

Re: Docket No. 971337-EI 

Dear Ms Bay6: 
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Enclo&ad are the original end 16 copies of the following documents IN f1ling m 

the above docket: 

1. IMC·Aorico Company's Response in Opposition to Tampa Electr1c 
Company 's Petition for Leave to Intervene. I;). ' j '3 (f- <; 7 

2. IMC-Agrico Company'• Mot ion 10 Strike Tampa Electnc Corrpany's 

·Response.· ( ;)._ 3 4 5 -1? 
1 ACK "--..) 3 . IMC·Agrico Ce>mpany'a Response in Opposition IJ Florida Power 

flEA C:!,Poration's Petition to Intervene. I;}.. 3 3 (.. · 17 

I tAPI~'t':JlJC? ~ I have enclosed extra coplee of the ebove doc:.11nente for you to stomp ond 
CAl return to me. Ploue contact me If you heve any questlon.s. Thank you for your 
rr ., ..AUietance . 

f ' 
.._5 Sincerely, 

L~'t/M ~ 

ll 

OlH-

Vicki Gordon Kaufman 

V6K/pw 
Encls. 
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BEFORE THE FLORIDA PUBliC SERVICE COMMISSION' ' -

In Re: Petition of Duke Mulberry 
Energy, L.P., end IMC-Agrico 
Company for a Declaratory 
Statement Cor.cerning Eligibility 
To Obtain Determination of Need 
Pursuant to Section 403.519, 
Florida Statutes. 

Docket No. 971337-EI 

Filed: December 3. 1997 

IMC-AGRICO COMPANY'S RESPONSE IN OPPOSITION TO 
TAMPA ELECTRIC COMPANY'S PEDTION FOR LEAVE TO INTERVENE 

IMC-Agrico Company IIMCAI. through its undersigned counsel, l1las 1ts 

Response in Opposition to Tempe Electric Company's (TECOI Pet1t1on to Intervene. 

TECO lacks standing t o intervene in this proceeding; there fore. Its petition to 1ntervenc 

should be denied. 

I . 

Background 

1. On October 15, 1997. IMCA and Duke Mulberry Energy, L.P !Duke 

Mulberry) f1led a petition for declaratory statement seekmg 11 declsret1on that on the 

facts presented in their petitirm, they are entitled to apply for a detorm1net10n ol need 

for on electrical power plent pursuant to section 403.519, Flondo Statutes, and other 

peninent rules and regulations. In tho alternative. IMCA and Duke Mulberry seek a 

declaration that no datermtnation of naad 11 raqUirtd for their proposed combmotion 

self-generation and merchant plant project. 

2 . On November 26, 1997, TECO filed e Pet1t1on lor Leave to Intervene 

TECO lacks standing to mtervena in th1s proceeding and 1111 petition should bo dented. 

ODC! " ' • 



II. 

TECO Falla t o Meet the Standing Requirement• 

3. As TECO admit s 1n 1ts petrtion to intervene. 11 must demonstrct'l that 11 

complies with the two-prong test for standing set out in Agrjco Chemrcel Co. v . 

.Q.tloanmant of Enyjronmantol Bogylptlon, 406 So .2d 479 (Fla. 2d DCA 1981). That 

is, it must show that it w ill suffer such immediate injury that 11 is entrtled to a § 

120.5 7 hearing and the interest must be of the type the proceedrng IS desrgned to 

protect. TECO can meet neither test. 

A. 

TECO bot failed to damonatrote Immediate lnlury 

4 . A n analysis of TECO's claim of "Immediate Injury" must begrn with the 

feet that IMCA has the absolute right to aelt·generete. PW Ventures y. Nichols. 533 

Su.2d 281, 284 (Fla. 1988), regardleas of any consequences whrch may result to 

TECO from that choice. The "rmmedret e InJury" which TECO alloges rs two-fold . 

Frrst, TECO says that if IMCA/Ouke Mulberry are permittod to bo epphconts, rt woll 

undermone TECO's ebility to plan end operate ots system. Second, TECO says rf 

IMCA/Duke Mulberry are applicants it will shift costs to TECO's rotepoyors. 

5. TECO's f irst claim is nothing more then economrc injury in dlsguisu and 

is further purely speculative. Its second clorm, whrch rs a pure clerm o f oconomoc 

inrury. provides no basis for a cla1m of rmmedlete rnjury. 

6 . As 10 ita claim that allowirg IMCA/Duke to be an applicant wollrntorfere 

wrth TECO's ability to plan end operate rts system, TECO claoms that 11 has burlt ots 
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system 1n anticipation of the needs of its reta11 interruptible customers, mclud1ng 

IMCA. 1 Implicitly. TECO appears to be seymg that i: has planned and built (that 1s, 

expended funds) with IMCA in mind end that there fore. IMCA mey not leave ols 

system. 2 This is nothing more then an argument that TECO will be \JCOnomically 

damaged If IMCA moves to self·gonoration. As diSCOJssed below. economic 1nju•y 

cannot confer standing. 

7. As t o TECO's cle1m that somehow IMCA's ability to be an applicant w1ll 

create planning difficulties for TECO. its ch11ms are lull of speculat1on about luture 

events. For example, TECO says that l!IMCA/Duko Mulberry si te th1.111 plant near the 

TECO Polk site, it~ affect TECO's ability to use that site. TECO ~hove trouble 

purchosmg power for its native load 11 there are transmission constraints. The 

operation of IMCA/Duke Mulberry's proposed plant J<.2.llli1 cause load follow1ng and 

J<.2.llli1 Impact TECO's ability to serve othtH customers. Such specula!lon3 cannot 

demonstrate immediate 1njury in any event. Florida Departmem of Offender 

Rehabilitation y. Jerry, 353 So.2d 1231 (Fla. 1st DCA 1978). ceo. domed. 359 So.2d 

1215 (Flo. 19781 (speculation and conjecture cannot confer stond1ngl . See also. 

Depanmoot of Health and Oohobi!jtotiVO Serv1ces y, Alice P .. 367 So. 2d 1 04 5 IF Ia 1st 

1 The Commission should take administrative notice of the fact thet TECO does D.2l 
build capacity to serve its interruptible customers. Due to th1s fact. mtarruptible 
customers on TECO'a syatom do not pay on energy conaorvntlon cost recovery 
charge. 

2 Of course, IMCA hoe been contnbuting to TECO's cost to serve dunng 1ts entire 
11me on the TECO s'ystem. 

3 This some apeculouon 11 seen m TECO's discuss1on of Its unccHtolnty over 1ts 
need for additional resources. 
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DCA 1 979). It is also difficult to sae any connection between these vogue and 

speculative claims and the legal question of IMCA/Duke Mulberry's nght to be an 

applicant under the Power Plant Siting Act. TECO's claims certainly do not confer 

stt'nding on it to participate in the limited issue of whether IMCA/Duko r.. ' ·1lberry are 

eliaible to utilize the certification procedures of the Siting Ac t . 

8. Aa to TECO's claim that some costs that IMC.A m1ght beer would be 

shouldered by others if IMCA moves to self·generotion. th1s IS ~1mply anti clearly a 

claim of economic injury. The loss of IMCA as a retail customer (and any alleged 

stranded costs flowing therefrom) and l'lny economic loss that may flow from that 

event does not meet the immediate 1njury test. 

9 . This Commission has addressed aasontlally the some situation previously. 

In tho same circumstances aa are present in th is docket, the Comm•ss1on denied a 

requesting utility's petition to intervene. In re: Petjtjor. of Monsaoto Componv for a 

Oeclaratorv Statement Conceromg the Loose Emonclng of o Cogeno•ollvn Eacdt!v. 

Docket No. 860725·EU. In thl!lt docket. Monsanto filed a oet1110n !or declaratory 

stetement regarding tre leese·hnoncing of o cogeneration plant and asked the 

Commission for a statement that the project would not resulr 1n a retail sale of 

electricity or cause Monsanto to be a publ1c utility. Gulf Power sought to Intervene 

based on the fact thet it would be affoctod by the loss of the Monsanto load The 

Commission denied intervention to Gulf Power: 

Gulf currently provides all of Monsanto's okctroc 
power needs. Ita assertion of "substantial interest " •s 
baaed on the economic consequences of Monsanto· s 
proposed cogeneration facility's output on Gulf's load . 
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Economic damage alone does not constitute "substantial 
into:est. • Agrjco Chemical Co. v . Dooartmoot o f 
Eoyjronmontgl Regulation. 406 So.2d 4 73 (Fla. 1st DCA 
1981 ). We find. th$refore, that Gulf does not have a 
"substantial interest" in this [proceeding and in accord with 
Rule 25-22.39, Florida Administrative Code, deny Gulf' s 
request for intervention. • 

B. 

TECO's "injury• Is not the typo a declaratory statement 
oroceodlog wot dea!goed to orotect 

10. The purpose of 11 declaratory statement is to perm1t a IJOrson to seek an 

agencv's opinion "as to tho applicability of e statutory provis1on, or of any rule or 

order of the agency, as it applies to the petjtjoopr's oarticular sot of Circumstances. "6 

1 1. The Commission's rules on declaratory statements makes this obvious 

because they provide that a declaratory statements apply to tho peti tioner "in his or 

her particular set of circumstances smJ.y. "0 The rule setting aut tho use and purpose 

of a declaratory statement states that "(af declaratory s.atemont 1s a moans for 

resolving a controversy or answering questions or doubts concorn10g the OfJphcablhty 

of any statutory provision. ru le or order as it does, or may, apply to petitioner in h1s 

or her particular circumstances only. " 1 That is the declaratory statement, by 11s very 

nature, can affect 2n!v the petit ioner and no other person.• Therefore, since the 

• Order 1 6581 at 2. 

6 Section 120.565(1), Florida Stetutes. emphesis added. 

e Rule 25-22.020(11. Florida Adm1ni•trot1ve Code, emphos1s added. 

1 Rule 25-22.021, Florida Adm1n1strative Code. 

8 For this same reason, there Ia no need for the evidentiary hearing TECO seeks. 
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declaratory statement process can affect only the petitioners (in this coso, IMCA and 

Duke/Mulberry). it is certainly not the type of proceeding designed to further TECO's 

interests. 

12. Contrary to TECO's assert•on, IMCA/Ouke Mulberry's request to address 

t'le Commiulon does not confer standing on TECO. It was s•mply Intended to pomt 

out to the Commission that tne pending declaratory statement request would address 

a statutory issue not yet considered by tho Commiss1on. 

I II. 

The S.lf-Generatlon Nature of the Project Will 
be Considered In Another Docket 

13. TECO spends several pages of its pot•uon argUing rts v•ow thot tho 

project proposed by IMCA will constitute a retail sole. In o soporoto pet111on "' Docket 

No. 97131J·EU, IMCA hill asked the Commission to confirm that IMCA's pro,ect is 

not a reta il sale. TECO haa filed a peti t ion to intervene and on "answer" 1n that 

docket. IMCA he• opposed TECO'a efforts. In duo course, the Comm•ss•on w•ll rule 

on IMCA's petition, as well as the pleadings of compames attemptmg to mtoJrvene . 

TECO's recitation of the same arguments here 1s noth•ng more than Irrelevant 

repetition and should be disregarded. 

IV. 

n:co· 1 Allegations of ~DI•puto d Feet• • Do Not Glvo II Standing 

14. Finally, TECO takes issue with several stotem~tnta modo by IMCA/Ouko 

Mulberry. Including soma comments made about the benefits of tho proposed plont . 

By taking Issue w1th these statements. TECO hope to convert o srre•ght forword 
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declaratory 'ltatement proceeding Into en evidentiary heenng. How ever, TECO"s 

attempt must fail. A claim o~ disputed facts does not create standing where none 

exists. 

15. IMCA/Duke Mulberry have described their proposal in some detail. TECO 

may not now take such description end dispute it so as to trigger en evtdentiary 

hearing where none is warranted 

v. 

Conclusion 

TECO can meet neither of the prongs of the Agrico standing test. There fore, 

its petit ion to intervene in this proceeding should be denied. 

WHEREFORE, IMCA requests that TECO's petition to intervene and its request 

for hearing be denied. 
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John W. McWhirter, Jr. 
McWhirter. Reeves. Mcu!othlin. 
Dev1dson. Riel end Belcas. P.A. 

Post Office Box 3350 (33601 -3350) 
100 North Tempo Street. Suite 2800 
Tampa. Florida 33602-5126 
Telephone: (81 31 224·0866 

Joseph A . Mc,.,lothhn 
Vicki Gordon Kaufman 
McWhirter. Reeves. McGlothlin. 
Davidson. Rie l end 8ek.as. P.A. 
117 South Gadsden Str<eet 
Tallahassee. Florida 32 301 
Telephone: (8601 222·2525 

Attorneys for IMC·Aguco Company 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that 11 true and correct copy of IMC-Agrlco Company"a 

foregoing Response in Opposition to Tampa Electric Company' a Petition for Leave to 

Intervene has been furnished by U.S. Moll or Hand Delivery( • I this 3rd day of 

December, 1997, to the following: 

R1chard Bellak • 
Division of Legal Services 
Elonde Public Service Commiss1on 
1 540 Shumard Oak Boulevard, Rm. 301 F 
Tallahassee, florida 32399-0860 

Jamos F. McGee 
Florida Power Corporation 
Post Office Box 14042 
St. Potorsburg, Florida 33733-4042 

Robert Scheffel Wright 
Lar.dors & Parsons 
310 West College Avenue 
Tallahassee, Florida 32301 
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Lee L. W1lhs 
James D. Beasley 
Ausley & McMullen 
Post Off1ce Box 391 
Tollohasseo, Elonda 32302 

Matthew M . Ch1lds. P.A. 
Charles A. Guyton 
Staal Hector & Dov1s LLP 
216 South Momoo Stroot 
Suite 601 
Tallahassee, Flondo 3230 I 
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