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FPSC • ~IICX)fdSin~ tiBHQBAHIHl tl 
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DIRECTOR, DIVISION OP RECORDS AND RBPORT!NG (BAYO) 

DIVISION op APPEALS (BBLLAX) ,fc 8»1':1. Des-
orVIsioN OF BLBCTRIC I& OJ\8 (P'lJ't'RRLL)t•l T .Jlu 
DOCKET NO. 971337 - BU - PETITION OF DOXB- MULBBRRY ENERGY, 
L.P., AND IMC- AGIU<X> cx:MPANY POR A DECLARATORY STATEMENT 
CONCERNING BLIGIBILITY TO OBTAIN DETERMINATION OP NEED 
PURSUANT TO SBCTIOH 403 .519, PLA. STAT. 

12/16/97 - RBGULAR AGENDA - PETITIONER AND PBTITJONBRS 
POR INTBRVBNTION MAY PARTICIPATE AT COMMISSION'S 
DISCRBTION. 

CRITICAL OATES: JANUARY 13, 1998 • (DBCISION DUE TO HEBT 90 • 
DAY REQUIReMENT IN SECTION 120.565, PLA. 
STAT. I 

SPBCLAL INSTRUCTIONS: S:\PSC\APP\WP\R971337.RCN 

CASB BAC!SGRQUND 

Petitioners Duke-Mulberry Energy. L.P. (Duke or Duke Mulberry ) 
and IMC-Agrico company (IMCAl plan to develop a natural gas ftred, 
comLined cycle electrical generating unit south of Mulberry, 
Florida. Title to the power plant, currently env~s~oned to be 
between 240 MW and 750 MW, will be placed in a partnership or 
equivalent entity that IMCA and Duke will form !or that purpose . 

IMCA wi 11 enter into a net. lease of 120 MW of the p l <int 's 

capacity for its own use . 1 The balance of the plant will be 
leased to Duke, which wil l sell energy o .. the o pen market at 
wholesale. Duke will be certified aa an Exempt ;:ho lesale Generator 
which will sell output at market-based rates pu r suant to a Federal 
Energy Regulatory Commiosion (FERC) tariff. 

Though staff acc epts the oelf-generatlon c haracter1zat1o n 
as fact for the purpose of thie recommendation, that c l1um 1s 

contested in Docket No. 971313-EU . OOCU~·r.,, ",, rr -OME 
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Duke notes that, as an EWG, ll will have no r1ght to compel 
any utility to purchase its power, unl1ke a Qualifying FacilitY 
(QF) . 

Duke and IMCA ask for a declaration that they are entitled to 
a~ply for a determination of need for ehe1r proposed power plant 
or, in the alt:ernative, that r.o such det:erminat:1on of need is 
required. 

On November 17, 1997, Florida Power Corporat1on (FPCl f1led a 
Petition to :ntervene. On November 25, 1997, FPC !1led an Answer 
and a Motion to Dismiss Proceeding. On the same date, Tampa 
Electric Company (Tampa Electric) filed a Response and Pet:ition for 
Leave to Intervene. On December 1, 1997, Florida Power t. Light 
Company (FPL) filed an Amicus CUriae Memorandum of Law. 

DISCQSSION OF ISSQBS 

ISSUE l: Should FPC's Motion to Dismiss Proceeding be yrn11Lod? 

&ECOMMKHDATIQN: No. FPC's Motion to 9ismlss Proceed1ng should be 
denied. 

STAFF AHALXSIS: FPC cites a number of cases hold1ng that, when Lhe 
result is an agency statement of general applicability interpret1ng 
law or policy, declaratory statement proceedings are inapproprtaLe. 
Significantly, the Court:, in such cases as Regal Kitchens. Inc., v. 
florida pep•t of Reyenue, 641 So. 2d 158 (lot DCA 1994), and Mental 
Health pistrict Bd y. Florida pep•t of Health and Rehabilltalive 
Services, 425 so. 2d 160 (let DCA 1983), cited by FPC, upheld that 
part o f the declaratory statement which related solely to the facts 
and circumatances of the petitioners, while revers1ng as to those 
parts that were generally applicable statements of pol1cy. In this 
case, the Commission may apply the relevant statutes r.o the 
particular facts and circumstances of the petilioners wh1lo, at the 
same time, avoiding the kinds of broad policy pronouncements wh1ch 
have been held to be improper. 

ISSQE 2: Should Ta~~ Electric and FPC's Pelltlons to lnterven~ be 
granted? 

RBCOMMEH!)A'fiON: No. Tampa Electric and FPC's Petition'! to 
Intervene ohould be denied. 

STAPf AHALXSIS: Tampa Electric and FPC cite Agrico Chemical Co, v. 
Department of Environmental Regulation, 406 So. 2d 4 78 (2nd OC'A 
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1981), as the source of the test tor stand1ng to intcr"ene. 
According to that test, a pet1t1oner must show that (1) lt wlll 
suffer injury in fact of suffic1ent imrned1acy to warrant a hear1ng. 
and (2) that the injury it> of a type or nature that tte proceeding 
is designed to protect.' 

In claiming to meet both parts of this test. rPC claims, inter 
aliA. that it has an interest in meeting 1ts statutory duties of 
furnishing adequate and re!.iable electric serv1ce at reasonable 
.::oat, maintaining the reliability of the grid and takJ.ng a mc'lsured 
and effective approach to the development anci maintenance of 
generating capacity in this state . FPC seeks to intf"rvenc to 
~avoid impairment• to this well -considered and orderly development 
of generating capacity. 

As a basis for its concerns, FPC cites many prov1s1ons wJ.Lhln 
both Chapters 366 and 403, as well as the Florida Supreme Court ' s 
decisions in Nassau Power Corp. y. Beard, 601 So. 2d 1175 (Fla. 
1992) (~Nassau 1• 1 and Nassau Power Corp. y, pcason , 6 41 s~ 2d 396 

!Fla. 1994) ( •Nassau n•). 

FPC notes, for example, that the Nassau decisions confer a 
significant measure of control upon FPC over the creati<1D of ne .... • 
generation capacity that the relief sought by IMCA and Du~e would 
impair. For its part, Tampa Electr1 c lJ.sts a number of instances 
relevant to its concerns that its ability L~ plan for and prov1de 
cost effective service would be negat1vely :n1pacted b:· IMCA and 
Duke • s project . 

Staff, however, believes that these concerns do not meet the 
Agrico test because they confuse the request for a declarat1on that 
IMCA and Duke can be applicants for a need determination with the 
actual determination as to whether su~h a plant 1s, or 1s not, 
needed. Staff believes that while some or ull of Tampa Electr.c 
and FPC's concerns may meet the tests of (1) immediacy OL the 
cla1med injury and (2) the type of injury the proceeding is 
intended to protect against when such a need determinatlon 
application is actually acted upon, the present pet1tion 10 
preliminary to the stage at which the ut1l1ties' actual otand1r.g 
would arise. 

Moreover, stnff believes it is aomewhat c1rcular to argue that 
the Nassau cases create circumotances which IMCA and D~ke's 

petition will impair to FPC's injury if the Nogoou r:aoeo conc~>tn 

It is aasumad ~hat the Court means injury of a type the 
proceeding io designed to protect against. 
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the law app.~.icable to cogenerators and 1:h1s pet 1 t ion does no· 
concern the law of cogeneracion . 

ISSQB 3: Should IMCA/Duke b~ permitted to addreuo lhe C~mmlSOlon 
and should FPC, Tampa Electric and FPL be permilted to partictpaLe? 

8Ecot9SENDATIQN: Yes. IMCA/Duke, FPC. Tampa F. I N "t r k '""' Fl'l. ulu 11d d 
~ permitted to participa::e in ordc-1 t o in!01m 1 h•• Commtou ton as to 
these complex iasuee. 

Sl'Ai'i' AHALXSIS: In Monsanto, briefing was pe rmlttt:d to further 
1nform the Commission as to the issues therein evt:n though formal 
intervention was denied. In this case. FPC' o Answer. Tamp'.l 
Electric'o Response and FPL's Amicus Curiae Memorandum could serve 
that function and their participation would be of ass1stance 1n 
view of the complexity of the issues involved 1n this docket. 

ISSUE i: Should the Commission issue the requested declarao:.ory 
statement? 

RBQQMMWmUqiON: Yen . The Comm1ssion should i ssue a declatdlory 
statement to the effect that Duke Mulberry, L.P . and rr-:CA may ueek 
a determination of need for their proposed power plant purou~nL to 
provisions of the Plorida Electrical Power Plant Siting Act (S1t1ng 
Act) and co~mission rules. 

STAfF AHALXSIS: Under the Siting Act. an ·.~ppl ica .. t• 1s dcf uwd at 
Section 403.503(4) as 

any electric utility whi ch applies fo 1 
certification pursuant to the provtoions of this 
act. (e.s.) 

Sectlon 403 . 519, in turn, provides chat •(oln request by an 
applicall.t or on its own mocion, the Commission shall begin a 
proceed i ng co determine the need for an electrical power plant 
subject co the Florida Electrical Power PlanL Slting Act". (e,A.) 
Section 403.505(13) defines •electric utility• au 

cities and towns, counties. public utlllty 
districts, regulated electric compan1eo ... engaged 
in, or authorized to engage 1n t be business of 
generating, transmitting, or distributlng electric 
gnergy. (e.s.)' 

Because the definicion& in both Section 403.503 and Sect 101. 
366.02 are expressly in reference to the respective ~cc 3nd chapLer 
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The essence of petitioners• claim to be proper co appl1cants 
~hich are entitled to a determ1nat1on by ~he Comm1ss1on of the need 
for petitioners• proposed power plant is that Duke Mulberry, L P. 
will be •a re<JUlated electric company• subject to the FERC" s 
regulatory authority and c veroiqht of it as an Exempt Who lesale 
Generator . This claim requires the consideration. inter alia. of 
whether th& term •regulated electric com~aniea· 10 aect1on 
403.503(13) includes the federal FERC regulat 1ona at 1ssue or .s 
limited to state re<JUlated electr ic companies, and, 1ndeed, whether 
s uch EWG regulation is regul~t ion at all in the sense lntended 1n 
Section 403.503(13). 

Examining the latter point f 1rst, there is a certain irony 
involved ln considering such EWO regulation to be regulation for 
Section 403.503(13) purposes. Since it is essentially deregulatory 
in nature, it is •light handed• regulation, rather than tradlt ional 
rate of return regulation. As illustrated 1n Cataula Generating 
Qompany. L.P., the Federal Energy Regulatory Comm1ssion 

allows power sales at market-based rates 1 f t~l' 

seller and its affiliates do not have, or hovo 
adequately mitigatoa, market power in gene rat ion 
and transmiesion and cannot erect other barr1P.rs to 
ent.ry. (e.a. I 

Wh1le t.he processes by which the FERC makes th-B determinat1 on and 
the reporting requirements by which overoight o( the oellcr• s 
st3tus is maint.ained differ from the means and goalo of 
'"traditional" regulation, staff believes that when Duke Mulberry 
becomes subject to PERC's oversight as an EWO, it may then pruperly 
be desc-ribed as ~a regulated e ll'lctric company•. ' ~, 1 S USL.::> 
§79Z-Sa. 

Further, the ehort. answer as to whether the teLm ·regulated 
electric companies 4 encompasses the federal regulation at IAoue or 

in which they appear, there is no requirement that they be 
construed in pari materia. 

Thus, apprehension that issuing thls declaratory statement 
will result in •uneconomic duplic~tion" not only jumps the gun by 
equating •applicant• otatus with an actual determinat1on of need, 
but also mixes regulatory metaphors. As cogeneration illuatrateu, 
different regulatory schemes baood on con~rast ing rationales can 
co-exist. The Commiosion can oversee their separate evolutiono and 
make policies appropriate t:o each as may be required by lhe nlato's 
changing needs. 
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1s llmited to stat e r<.gulsted electric companies 10 that the 
Legislature could have easily secured the latter llmL~atlon dS a 
result o f adding t:he word •state• . It not only has not done so. 
but has not done so i n the most recent amendments to these 
provisions in 1996. Staff believes, therefore, that, in the 
absence of such an amendment , the Commission can, in i t:ll 
discretion, interpret the term • regulated electric compan1eo• to 
include Duke Mulberry, L.P. under the facts and circumstances 
presented. The benefit: of having done so wil l be rhat t:he need -­
or lack of need -- for Duke Mulberry and IMCA's proposed proiect 
may then be determined on its merits rather than having any such 
determinacion foreclosed a priori. Staff believes that such a 
case-by-case determination has more pot:ential bene!1t for the state 
than foreclosure of that determination based on a more restrlcted 
reading o! Section 4 03.503(13). 

Wh1le staff is aware that in prior Comm1ssion orders affirmed 
by t11e Florida Supreme Court in Nassau Power Corp. y. Beard. &01 
So. 2d 1175 (Fla. 1992), and Nassau Power Corp. y. Deason, 641 So . 
2d 396 (Fla. 1994), the Commission restricted cogencrator 
applicants under the Siting Act to those who hJd obta 1ned 
agreements wi t h co-applicant utilities, that development in the law 
of cogeneration is clearly inapplicable to this case, whi~n does 
not involve cogeneration . Indeed, where Duke Mulberry plainly 
stated, at p. 6-7 of the pf"tition; 

.. ·unlike the owner of a Quol1fy1ng Fac1l1ty (OF), 
Duke Mulberry would haye no legal r1qht to compel 
any utility to purchooc ita power(,) (e.o.) 

1 t would be illogical to apply ~o Duke Mulberry holdings Intended 
to address concerns only relevant to cogenerators which do have 
such a legal right to compel utilities to purchase their power. 
Th1s is es~cially so where the Commission's orders were expressly 
limited to that specific context.• Indeed, sta!f vi ews the dee~er 
underl}•ing premioe of the Nonoau cases as conoiot f'rlt with tto 
recommendations as to Duke Mulberry here. In eftcc t, Lhu N4Usyu 
cases represented an adjustment to the procedural rcqultemcnts on 
cogenerators to reflect concerns about the regulatton of 
cogeneration which developed ao a result of the Convnission · s 
experience with that category of provider. Staff's recommendations 
concerning Duke Mulberry likewioe rc(lect its v ~ew that a 1i9id 
1mpooition o f procedural requirements applicable to so-called •non-

• That context wae specifically descr1bed as •non utlllty 
generators (which) seek a determinatton =f need ba~ed on d 

utility's need• , 92 FPSC 10:646. 
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utility• generators would be inappropriate where, with the fili ng 
and consideration of the merits i11 full of Duke Mulberry and IMCA"s 
petition, that category is no longer limited co cogeneracors and 
other non-utility generators whir.h seek a determination of ~eec 

based on a utility'a need.' 

ISSQB 5: Should this docket be closed? 

RECOMHENPATION: Yes. This docket ehould be clooed. 

STAfF AHALXSIS: Upon the issuance of the Commission's f1nal order 
in this matter, thio docket may be closed. 

• Section 120.565 requires that the Commission apply the law 
to oetitioners' facts and circumstances, not the law found 
applicable in the past to others in different fa~to and 
circumstances. 
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