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On November 4, 1997, Duke New Smyrna Beach Power company. 
L.L.P. (Duke New Smyrna) filed a petition for declaratory 
statement. The petition aaka the Commission to issue an ordet 
stating that Duke New Smyrna is entitled ~o apply for a 
determination of need !or its proposed power plant pursuant to 
Section& 403.519 and 403.503(4) and (13) of the Florida r.lectrica> 
Power Plant Siting Act and Commission Rules 25-22.080·.081, Florida 
Administrative Code. 

On December 1, 1997, Plorida Corporation (FPC1 filed a Motion 
to Oiamiaa Proceeding, Answer to Peti~ion for Declarator) 
Statement, and PetiLion to Intervene and Reques t for Adminiotrative 
Hearing. 

The power plant Duke New Smyrna plana to develop J& & natural 
gaa fired, combined cycle electrical generating unit near New 
Smyrna Beach, in Voluaia County, Florida. The plant is envisioned, 
but not dafinitely configured, at ~tween 240 HW and 500 HW of net 
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generating capacity and planned to come on l1ne ao eady as the 
summer of 2000. 

Pursuant to a participation agreement being negotiated between 
Duke New Smyrna and the Utilities Commission of New Smyrna Beach 
(New Smyrna Commission), the New Smyrna Commission will be entitlec 
to 20 MW tc 30 MW of the plant's output. The remainder of the 
output will be marketed in the open wholesale markPl. Duke New 
Smyrna will take all investment, capital, and market risk 
associated with building and ?perating the plant. 

Duke New Smyrna will be certified as an Exempt Wholesale 
Generator (EWG) pursuant to the Public Utility Holdir.g Comp6ny Act , 
15 U.S.C.S. J79Z-Sa (1994 'Supp. 1997), and will file a tariff a~d 
application materials with PERC to sell the plant's output at 
market-baaed rates. Market -baaed rates have been approved for 
other facilities by the PERC, as in Cataula Generating Company. 
~. PERC ,61,261 (1997). Unlike the owner of a OF (Qualifying 
FacilJtyl, Duke New Smyrna could not compel any utility to purchase 
its power. 

QISCQSSIQN OF ISSQBS 

ISSQB 1: Should FPC's Motion to Dismiss Proceed ing be gtanted? 

BBCOMMBNDATIQN: No. FPC's Motion to Dismiss Proceeding should be 
denied. 

SIAPP AK&LYSIS: FPC citea a number of cases hold1nq Lhal, when Lhe 
result is an agency statement of general applicability interpreting 
law or policy, declaratory statement proceedings are inappropriate. 
Significantly, the Court, in such cases a& Regal Kitchens. Inc . . v. 
Florida Qcp't of Royenue, 641 So. 2d 158 (lst DCA 1994). and ~ 
Health Qiltrict Bd y. Florida pep' t of liealth and Rehobilltatiye 
Seryiceo, 425 So. 2d 160 (lot DCA 1983), cited by FPC, upheld that 
pdrt of the declaratory statement which related oolely to the facts 
and circum8tancos of the petitioners, while reversing as to those 
parts that were generally applicable statements of policy . In this 
case, the Commission may apply the relev'lnt statutes to the 
particular facts and circumstance• of the petitioner whlle, at the 
same time, avoiding the kinda of broad policy pronouncements wh1ch 
have been held to be improper. 

ISSQB 2 : Should PPC' s Petition to Intervene be gt·anted? 

RBCQMMEND6TlQN: No. FPC's Petition to Intervene ohould be den1ed. 
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5TAff ANALXSIS: FPC cited Agrico Chemical Co. v. Department of 
Environmental Regulation, 406 So.2d 478 (2nd DCA 1981), as Lhe 
source of tile test for standing to intervene. Accor·.ling to tnat 
test, a petitioner must show that (1) it will suffer 1njury in fact 
of sufficient immediacy to warrant a hearing, and (2) that the 
injury is of a type or nature that the proceeding i~ designed to 
protect . 1 

In claiming to meet both parts of this teat, FPC claims, inter 
AliA. that it has an interest in meeting its statutory duties of 
furnishing adequate and reliable electric service at reasonable 
coat, maintaining the reliability of the grid and taking a n~asured 
and effective approach to the development and maintenance o f 
generating capacity in this state. PPC seeks to intervene to 
•avoid impairment• to this well -considered and orderly development 
of generating capacity. 

As a basis for its concerns, FPC cites many prov~~ions within 
both Chapters 366 and 403, as well as the Florida Sup.reme Court • s 
decisions in Haasau Power Corp. y. Beard, 601 So. 2d 1175 (Fla. 
1992) (•Nallllsau r•J and Naouu Power Coro. y. Deaaoo, 641 So. 2d 396 
(Fla. 1994 ) ( •Naasau II•) . 

FPC notes, for example, that the Nassau decisions confer a 
aigrlificant measure of control upon PPC over the creatio,, o f new 
generation capacity that the relief aought by !MCA and C: ke wvuld 
impair. Por its part, Tampa Electric liata ~ number of instances 
relevant to its concerns that its ability to plan for and ? rovide 
cost effective service would be negatively impacted by lMCf, and 
Duke's project. 

Staff, however, believes that theae concerna do not meet the 
Agrico test because they confuse the request for a declaration that 
IMCA and Duke can be applicants for a need d~termination w1th tne 
actual determination as to whether such a plant 1s, or is not, 
needed. Staff believes that while some or all of Tampa Electric 
dnd FPC • s concerns may meet th1:1 tests of ( ll immediacy of the 
clajmed injury and (2) the type of injury the proceeding 1s 
intended to protect against when such a need detcrminatlon 
application ia actually acted upon, the present petition 1s 
preliminary to the stage at which PPC' s actual stand!ng would 
arise. 

lt is aaeumed that the Court means injury o f a lype the 
proceeding is designed to protect against. 
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Moreover, staff believes it is somewhat c1rcular to argue that 
t.he Nassau cases create cir cumstances which Duke's pet1tion will 
impair to FPC's injury if the Nasaau cases cor>r.ern the law 
applicable to cogeneratora and this petition does not concern t~e 
law of cogeneration. 

ISSQB 3: Should Duke New Smyrna be permitted to address the 
Commission and should PPC be permitted to participate? 

R&COMMBUDATIQN: Yes. Duke New Smyrna and FPC should be permitted 
to participate in order to 1nform the Col"Uilissic!l as to o:.hese 
complex issues. 

~Aff ASALYSIS: In Monsanto, briefing was permitted to inform the 
Commission as to the issues therein even though Cormal intervention 
was denied. In this case, FPC's Answer could serve that ~unct1on 
and its participation would be of assistance in view of the 
~o~plexity of the issues involv~d in this docket. 

ISSYE 4: Should the Commies ion iooue the requested decll'ratory 
statement? 

RBCQMMBHDATIOH: Yes. The Commission ahould issue a declaratory 
statement to the effect that Duke New Smyrna may seek a 
determination of need for its proposed power plant pursuant. to 
provisions of the Florida Electrical Power Plant Siting Act. !S1t1ng 
Act) and Commiasion rulea. 

SIAPP AR&LXSIS: Under the Siting Act, an •applicant• 10 def1ned at 
Section 403.503(4) as 

any electric utility which applles for 
certification pursuant to the provisions of this 
act. [e. s .] 

se~tion 403.519, in turn, provjdes that •[oln request by ~ 
applicant or its own motion, the Commission shall begin a 
proceeding to determine tho need ' or an electrical power plant 
subject to the Florida Electrical Power Plant Siting Act .• [e.s.) 

Section 403.503(131 defines •electric utility• as 

citiea and towns, counties, ;>ublic utili!:y districts, 
regulated ol,ctric companies, eogag£d in, or 
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authorized to engage in, the business of generaung. 
tranamitting, or distributing electric energy.• (e.s.) 

The essence ot petitioner's claim to ~e a proper appllcant 
which is entitled to a determination by the Commission of the need 
for petitioner's proposed power plant is that Duke New Smyrna will 
be •a regulated electric company~ subject to the FERC 's regulatory 
authority and oversight of it as an Exempt Wholesale Generator. 
This cl•im requires the consideration, inter alia, of whether the 
term •regulated electric companies~ in Section 4 03.503113) includes 
the federal FERC regulations at issue or is hmlted to state 
regulated electric companies, and, indeed, whether such EWG 
regulation is regulation at all in the sense inten~ed in ~ection 
403.503 (13). 

Examining the latter point first, there 1s a certain irony 
involved in considering s uch EWO regulation to be resulation for 
Section 403.503(13) purposes. Since it is essentially deregulate~ 
in nature, it is •light-handed• regulation, rather than traditional 
rate o! return regulation. As illustrated in Cataula Qenerating 
Company. L.P., the Federal Energy regulatory Commission 

allows powor salOl At. morket-boged rates if the 
seller and its affiliates do not have, or ltave 
Adequately mitigated, 1114rket power in generaL ior. 
and transmission and cannot erect other barriers to 
entry. (e.a. I 

While the processes by which the FERC makes this determin~tion and 
the reporting requirements by which oversight of t'1e seller's 
statue is maintained diffe: from the means and goals of 
•traditional• regulation, staff believes that when Ouk~ New Smyrna 
becomes subject to PERC'a oversight as an EWG, it may then properly 
be described ae a •re~lated~ electric company.' 

' Because the definitions in both Section 403.503 and Soct1on 
366.02 are expressly in reference to the respective act and chapter 
in wnich they appear there ie no requirement Ll~t they be construed 
in pari !Ditoria. 

' Thus, apprehension that iaaulng thia declaratory statement 
will result in •uneconomic duplication• not only jumps the gun by 
equating •applicant• statue with an actual determination of need, 
but also mixes regulat~ry metaphors. As cogeneration illustrates, 
different regulatory schemes baaed on contrasting rational~o can 
co-exist. The ~asion can oversee t~eir separate evolutions and 
make policiea appropriate to each as may be required by the state's 
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Further the short answer as to whether the term •regulated 
electric companies" encompasses the federal regulation at issue o::­
is limited to state regulated electric companies 1s that the 
Legislature could have easily secured the latter limitation as a 
result of adding the word •state". It not only has not done so, 
but has not done so in the moat recent amendments to these 
provisions in 1996. Staff believes, therefore, that in the absence 
of such an amendment, the Commission can, in its discretion. 
interpret the term •regulated electric companies• to lnclude Duke 
New Smyrna under the fact& and circumetanceo presented. The 
benefit of having done so will be that the need -- or lack of need 
-- for Duke New Smyrna ' s proposed project may then be determined on 
its merits rather than having any such determination for~cloeed A 
priori. Staff believes that such a case-by-case determination ~ao 
more potential benefit for the state than foreclosure of that 
determination based on a more restricted reading oi Section 
403.503 (13). 

While staff is aware that in prior Commission orders affirmed 
by the Florida Supreme Court in Nagsau Power Corp. y . Beard, 601 
So. 2d 1175 (Fla. 1992), and Nassau Power Corp. y. pcason, 641 So. 
2d 396 (Pla. 1994), the Commission restricted ~ 
applicants under the Siting Act to thooe who h~d ~btained 

agreements with co-applicant utilities, that develo~nt in the law 
of cogeneration is clearly inapplicable to this case. wh1ch doeu 
not involve cogeneration. Indeed, where Duke New Smyrna pla1nly 
stated, at p. 7 of its petition, 

... UQlike the owner of a Qualifying Facility (OF) . 
Du.lte New Smyrna would have no legal right to compel 
onv utility to purchaao its power(,) (e.s.) 

it wculd be illogical to apply to Duke New Smyrna holdings 1ntend~d 
to address concerns only relevant to cogenerators which do hove 
such a legal right to compel util~ties to purchase their power. 
This is especially so where the Commission's orders were expressly 
limited to that context.• Indeed, staff viewa t he deeper, 
underlying premise of the Naaaau cases as consistent with lta 
recommendations aa to Duke New Smyrna here. In effect the Nosoau 
ca•es represented an adjue~mont to the procedural requiremento on 
cogenerators to reflect concerns about the regulation o! 

changing needs. 

That context va.a specifically described aa •non-utility 
generators (which] aeek a determinatior of need based ~n a 
utility's need. 92 PPSC 10:646 . 

- 6 -



DOCKET NO. 971446-EU 
DATE: December 2, 19~7 

cogeneration which developed aa a resul t of the Commission's 
experience with that category of provider. Sta•f'e recommendations 
concerning Duke ~ew Smyrna likewise reflect lte view that a 11g1d 
imposition of procedural requirements applicable to so-called •non· 
utility• generators would be inappropriate where, with the !!l i ng 
and consideration of the merits in full of Dul:e New Smyrna•e 
petition, that category is no longer limited to r.ogeneratozH and 
other nun-utility generators which seek a determination of need 
based on a utility's need.' 

ISSQB 5: Should this docket be closed? 

BBCOMMBNDATION: Yes . This docket should be clooed. 

STAfF ANALYSIS: Upon the issuance of th~ Commission's final order 
in this matter, this docke: may be closed. 

RCB 

• Section 120.565 requires that the Commioo1on apply the law 
to petitioner's facta and circumatan~es, not the law found 
applicable in the past to others in different facta and 
circumstances. 
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