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MAY PARTICIPATE 
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SPECIAL INSTRUCTIONS: I: \PSC\WAW\ WP\970758 . RCM 

C6SB BACitOROUHD 

Meadow Wood i s a Class C utility that provides w<t ter uerv1cc 
for about 37 unmetered, res idential customers in Citrus Count y. In 
1995 , Meadow Wood recorded operuting revenues of $9,591. operating 
e xpenses o( $7,140, and operating income of $2 ,4 51. 

On June 9, 1997, Ms. Wanda McKeever filed an appl1cati on f vr 
authority to transfer Water Certi ficate No . 545-W from Mr. R1 cha rd 
Instine, the previous owner, to Meadow Wood, a company that Me 
McKeever will own and operate. In an earlier letter dated Dec ember 
16, 1996, Me. McKeever notified the Commission that Mr Inot1ne 
passed away in 1996, but before h is death he ttansferred the 
utility system to her c are ao hio intended beneficiary on htB death 
so that his personal a nd busine&o affairs would be in order. The 
deed conveying ownership t o Ms . McKeever is dated ll.ugust 31, 1995 . 
An application to so transfer the utility's assets to Mo . Mc Keeve• 
was not filed at that time llowever, staff is not tecomme;'lding 
show cause proceedings in v iew of the c1rcumatanceo that surround 
th is case. On June 23, 1997, thio application ~as docketed f or 
!urther co~ni saion action. 
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• 
DOCKET NO. 970758-WU 
DATE: DECEMBER 16, 1997 

DISCQSSIQN OF ISSQBS 

• 
ISSQB 1: Should the transfer o( Water Certificate No. 545- W from 
Mr . Inotine to Meadow Wood be approved? 

BBCOKMBHDATIQN; Yea, the transfer should be approved. 

CROSBY) 
(WALKER. 

STAPP l\NALYSIS; The application is in compliance w1Lh the 
governing statute, Section 367. 071, Florida Statutes. and other 

pertinent statutes aud administrative rules concerning an 
application for transfer of a certi ficate . The applicatton 

contains a check in the amount of $750, which is the cnrrect ftltng 
fee pursuant to Rule 25 -30 . 020, Florida Adminlstratbe Code. In 

the application, Ms. McKeever requested that the fillng fee be 

waived due to the circumstances of the transfer. waiver of the 

filing fee is discussed in Issue 2. 

The application includes proof of ownership of the ut1l1ty's 
treatmer.t plant sites as prescribed by Rule 25·30.037(2) (q) . 

Florida Administrative Code. Further, the application contains 
proof o f compliance with the noticing provisions set forth in Rule 
25·30.030, Florida Adminiatrative Code. includ1ng notice to the 
customers of the system to be tranGferred. No objecttons to the 

notice of application have been received and the tlme for f1l1ng 
such hao expired. 

A description of the territory served by the utilny io 

appended to this memorandum as Attachmenr A. 

The staff contacted the Department of Environmental Protectton 
(DEP) concerning Meadow Wood's compliance otatus relative to any 
Notices of Violation or any DEP conoent order. We were tnform•d 

that this system is not subject to any outstandtng v1olation 01 

conoent orders. 

By her letter dated December 16, 1996, Mo. McKeever advtoed 
the Commission of Mr . lnstine•s death. She oimultaneouoly f1led a 

copy of a warranty deed, dated August 30, 1995, that conveyed 

ownership of the utility system to her care. Ms. McKeever later 

reported that she hao retained the services o! a l1censed operator 

who visits this system twice weekly. She explained that she has 
been involved in the daily operation of the Meadow ~ood oystem for 
many years. Ms. McKeever reported that system hao no liabllitieo, 

is in satisfactory condition, and complies wiLh DE~ standards. The 
utillty is a small system which that ohould require modest 
technical and financ1al oupport. According to Meadow Wood'n 

tariff, customer deposi ta are not collected. 
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• 
DOCK£T NO . 970758-WU 
DATE: DECEMBER 16, 1997 

• 
Based on the above, staff believes the transfer of Wa~:et 

Certificate No. 5 45- W from Mr . Richard Inotine 1:0 Meadow Wood, 

which will be owned and operated by Mo . McKeever, io in the public 
interest and should be approved . 
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DOCKET NO. 970758-WU 
DATE: DECEMBER 16, 1997 

ATIACHMKNI A 

MEl\OOW )f()QD 

IBRRITORY PBSCRIPTION 

• 

The fol lowing described lands locat.ed in portione of Section 26, 
Township 18 South, Range 17 East., Citrus County, Florida: 

A division of the Sout.h 1 /2 of the Northeast l/4 of t:he 
Northeast 1/4 of Se~tion 26. 
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• 
DOCKET NO. 970758-WU 
DATE: DECEMBER 16, 1997 

• 
ISSUE 2: Should the Commiseion gr:tnt Wanda McKeever ' s request for 
waiver of the application fee? 

RE;;;oMMENPATION; No. Because the f i hng fee 
Statute, Section 367.071 (3), florida Statutes, 
waiver should be denied. (CROSBY) 

ie requ~red by 
the request for 

STAFf ANALYSIS; Ms. McKeever has asked the Comm~ss~on to wa1vc 
payment of the $750 filing fee in this ~roceeding because of the 
circumstances involved in the tranefer. Meadow Wood wae 
transferred to Me. McKeever just prior to the death of the previous 
owner. Section 367.071(3), Florida Statutes. stateo, in part, "An 
application !or proposed oale, assignment, or transfer shall be 
accompanied by a fee. • (emphasis add!'ld) Although the 
circumstances in this transfer are unusual, the Commiosion does not 
have the statutory authority to waive Section 367.071(3), F!or~da 

Statutes. 

Section 120.542, Florida Statutes, states, in part . "Agenc~eo 

are authorizeJ to grant variances and wa ivers to requirements of 
their rules ... This section does not authorize agencies t o grant 
variances or waivers to statute9." Therefore, because the filing 
fee is required by statute, it cannot be waived. 

This recc.mmendation is c-:>nsistent with previous Commisoion 
dec1s~ons. See Order No. PSC-97-0522-FOF-TI, issued May 7. 1997, 
1n Docket No. '161143-TI (In Re' Request for Waiver of Penalty 
Related to Late Payment of Regula tory Asseooment Fees, by Excel 
Telecommunications, Inc.), wherein the Commission found th~l 

neither the Florida Statutes nor the Commiooion ROJles provide the 
Commission with the discretion to wa ive statutorily required fceo, 
penalties and interest. See also Order No . PSC-94-1235 - FOF-WS, 
issued October 11, 1994, in Docket No. 940743- WS (In Re: Joint 
Application for Transfer of Ma jority Organizational Control of 
Jackso~ville Suburban Utilities Corporat~on 1n Duval County from 
1WC Corporation to United Water Resources, Inc.1 where1n the 
Commission found that it lacko the authority to wa1ve ~r 

temporar~ly exempt utilities from compliance with statutory law 

In In re: Petition for waiver of penalty for late payment o! 
reGu latory uocssment fees oursuont to Rule 25-7.0131. Florid!\ 
Administrative C9de. by City Qou Company of Florida, Order No. PSC 
'7-0767-FOF-FU, Docket No. 970360-0U, June JO, 1997, the Commission 
discussed its lack of authority ~o waive the statutory penalty and 
interest aooeaoments on late regulatory asseosment fee payment~ . 

Constitutional law requires that only the legislature can 
repeal, amend or modify an unamb~guous statute. The 
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• 
DOCKET NO. 970758-WU 
DATE: DECEMBER 16, 1997 

• 
principle of separation of powers of government 1n the 
Florida Constitution, which divides powero among the 
legislative, executive and j udicial branches, ~onfines 

each branch to its own pr opel:" function and pt"ohibits 
encroachment by one bt"anch of government upon another. 
The right to pass statutes includes the power to t"epeal 
or modify them , provided no right oecured by 
constitutional provisions io thereby violated. Ponder y, 
Graham, 4 Fla. 23 (Fla. 1951). It is the function o! the 
legislatur~ and not the courts or administrat1ve agencies 
to change the law. 1 Fla. Jur. 2d, Administrative Law, 
Sect ion 32. The grant of a waiver of the regu 1 a tory 
assessment fee penalty statute, J.n the absence of any 
waiver provisions, expreso or implied, conta1ned Ln the 
statute, would be a modificat1on of the statute ThLs is 
a function reserved solely for the legislatuL e . In 
addition, there is no basis for interpretat1on of Sect1on 
350.113(4), Florida Statutes . The statut e is clear and 
unambiguous on its face. lf the terms and provisions of 
a statute are plain, there is no room for admLniotrative 
interpretation. Southeastern Utilities seryice Co. y. 
Redding, 131 So.2d 1 (Fla. 1950). 

It s hould also be noted that even 111 uncon.pllcated 
proceedings, costs are incurred by the Commission in proccso1ng the 
applications which will be offset by the fil1ng (ee . Therefore, 
based on the foregoinq, staff recommends that the request for 
waiver be denied. 
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DOCKET NO. 970758-WU 
DATE; DEC~~ER 16, 1997 

• 
ISSUB 3; Should rate base be establ1shed at this t1me? 

RBCOMMENPATION; Rate base should not be est:ablished in this 
proceeding. (WALKER) 

STAPP NU\LXSIS; In accordance with Chapte• 367.071, Florida 
Administrative Code, the Corrmission, by order, may establish the 
rat:e base for a utilit:y syst:em that is be1ng trans f erred . In this 
proceeding, the st:aff recommends t:hat rate base should not be 
established . The transfer was identified as a bequest to Ms. 
McKeever by Mr. Instine. Rate base was not: establ1shed when Mr . 
Instine was granted an o=iginal certificate in 1992, for a system 
then about 20 years old and operated by Mr. Inst1ne for 10 years . 
Mr. lnstine•s annual reports do not reveal the utillty's investment 
amount since balance sheet informatior. was omitt~d. Because of 
incomplete information, an engineer's assessment of ortginal cost 
will probably be needed wher a rate base deter.ninatlon is 
essential. Accordingly, we recommend that rate base sh~uld not be 
established in this docket. 

Our review indica teo that this system was conveyed co Ms. 
Mr.Keever in accordance wi th Mr. Instine•s inotructlons. Thus. her 
basis in the property should match that of the prior owner, Mr. 
Instine. Since the purchased price and rate baoe arc not being 
est:abliohed, an acquisition adjustment issue is not present in th1s 
case. 
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DOCKET NO. 970758-WU 
DATE: DECEMBER 16, 1997 

• 
ISSUE 1: Should Meadow Wood's exist1ng rates 'lnd charges be 
retained? 

RBCOMMSNDATION: Yes, the utility should continue charg1ng the 
rates previously approved for thio system. Staff will approve the 
tariff filing effective for services provided or connectionq made 
after the stamped approval date . (WALKER) 

STAPP AHALXSIS: The utility's presently approved rates and charges 
were approved on OCtober ~ . 1992, pursuant to Order No . PSC-92 · 
1114-FOF-WU, issued in Docket No . 920674-WU. The utll.ity has 
proposed retaining thosd char ges in this proceeding. 

Rule 25-9.044(1) , Florida Administrative Code, provides that: 

In cases of change of ownership or control of a 
utility which places the ope rat ion under a 
different or new utility ... the company which wtll 
thereafter operate the utility busir.ess must adopt 
and use the rates, classification and regulations 
of the former operating company (unless authorized 
to change by the Commission) ... 

Ms. McKeever has not requested a change in the ut1l1ty'o rates 
and charges. Likewise, staff does not aware of reason for 
revision. Accordingly, staff recommends that the util1ty should 
continue operations under the existing tariff and app t y the 
approved rates and charges. 1'he utility has filed a tariff 
reflecting the transfer of ownership. ~taff wlll appro ve the 
tariff filing effective for services providej or connectJons made 
after the stamped approval date . 
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DOCKET NO. 970758-WU 
OATE: DECEMBER 16. 1997 

ISSQB 5 ; Should this docket be closed? 

• 
BB~IQN ; Yes. No further actions are requ1red and thlo 
docket should be closed. (CROSBY) 

st&PP ARALXSIS; Since no turther action are requlred, thle docket 
should be closed. 
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