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CASE BACKGROUND

On May 11, 1892, FWSC filed an application to increase the
rates and charges for 127 of its water and wastewater service areas
regulated by this Commission. By Order No. PSC-93-0423-FOF-WS,
issued March 22, 1993, the Commission approved an increase in the
utility’s final rates and chargesg, basing the rates on a uniform
rate structure.

Cn April 6, 1995, Order No. PSC-93-0423-FOF-WS was reversed in
part and affirmed in part by the First District. Citrug County v.
Southern States Utils., Inc., 656 So. 2d 1307 (Fla. 1lst DCA 1995} .
On Octcber 18, 1995, Order No. PSC-95-1292-FOF-WS was issued, Order
Complying with Mandate, Requiring Refund, and Disposing of Joint
Petition (decigion on remand). By that Order, FWSC was ordered to
implement a modified gtand-alone rate structure, develop rates
based on a water benchmark of 852.00 and a wastewater benchmark of
$65.00, and to refund accordingly. On November 3, 1995, FWSC filed
a Motion for Reconsideration of Order No. PSC-95-1292-FOF-WS. At
the February 20, 1996, agenda conference, the Commission wvoted,
inter alia, to deny FWSC’'s motion for reconsideration.

On February 29, 1996, subsequent to the Commission’s vote on
the utility’'s motion for reconsideration but prior to the issuance
of the order memorializing the vote, the Florida Supreme Court
issued its opinion in GTE Florida, Inc. v. Clark, 668 So. 2d 971
(Fla. 1996). By Order No. PSC-96-0406-FOF-WS, issued March 21,
1996, after finding that the GTE decision may have an impact on the
decision in this case, the Commission voted to reconsider on its
own motion, the entire decision on remand.

By Order No. PSC-96-1046-FOF-WS, issued August 14, 1996, the
Commission affirmed its earlier determination that FWSC was
required to implement the modified stand-alone rate structure and
to make refunds to customers. However, the Commission determined
that FWSC could not impose a surcharge on those customers who paid
less under the uniform rate structure. The utility was crdered to
make refunds (within 90 days of the issuance of the order) to its
customers for the period between the implementation of final rates
in September, 1993, and the date that interim rates were placed
into effect in Docket No. 950495-WS. This decision was appealed by
the utility to the First District. On June 17, 1897, the First
District issued its opinion in Southern Stateg Utils., Inc. v.
Florida Public Service Comm’n, reversing the Commission’s order
implementing the remand of the Citrus County decision. 22 Fla. L.
Weekly D1492 (Fla. 1st DCA 193%7).
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By Order No. PS8C-97-1033-PCO-WS, issued August 27, 1997, the
Commission regquired FWSC to provide an exact calculation by service
area of the potential refund and surcharge amounts with and without
interest ag of June 30, 1997. By that Order, the Commission also
allowed all parties to file briefs on the appropriate action the
Commission should take in light of the Scuthern States decision.
By Order No. P8C-97-1290-PCO-WS, issued October 17, 18987, the
Commisgion required FWSC to prov1de notice by October 22, 1997 to
all affected customers of the Southern States dec131on and its
potential impact. The notice provided that affected customers
could provide written comments and letters concerning their views
on what action the Commission should take. Further, the customers
were given the Commission’s Division of Consumer Affairs’ 1-800
phone number. Order No. PSC-97-1290-PCO-WS also established the
new deadline for filing briefs as November 5, 1927. On November 5,
1997, the parties timely filed their briefs.

On November 21, 1997, Charlotte County filed a petition to
intervene. On December 2, 1997, Best Western Deltona Inn, Florida
United Methodist Children’s Home, Inc., and Sugar Mill Asscciation,
Inc., filed their petitions to intervene. All of the petitions to
intervene will be discussed further in Issue 1.

On November 26, 1997, Charlotte County filed a Motion for
Continuance or Request for Deferral, wherein it requests that this
proceeding ke continued until Charlotte County is provided the
opportunity to review all the facts and ascertain all the positions
in this case and until the Circuit Court resclves the 8t. Jude's

Catholic Church v. Florida Public Service Commission case. The
time for filing a response to the motion had not expired as of the
date of filing this recommendation. Staff has not included this

issue in the recommendation separately but will be prepared to
discusg it at the Agenda Conference.

This recommendation relates to what action the Commisgsion
should take in light of the Southern States decision.

73

)

ol

8




DOCKET NO. 920199-WS
DATE: DECEMBER 4, 1997

DISCUSSION QF I1SSUES

ISSUE 1: Should the petitions to intervene filed by Charlotte
County, BRest Western Deltona Inn, Florida United Methodist
Children’s Home, Inc., and Sugar Mill Associaticen, Inc., be
granted?

RECOMMENDATION: Yes. Based on the information filed by the date
of filing this recommendation, the petitions toc intervene should be
granted. (JABER)

STAFF ANATLYSIS: In its petition to intervene filed on November 21,
1997, Charlotte County reguests intervention in this proceeding.
In support thereocf, it alleges that its substantial interests are
affected in that it is a bulk water customer of FWSC and that it
received service from September 15, 1993 through January 23, 1996,
for resale to its customers in Pirate Harbor. Charlotte County
cites to Rule 25-22.039, Florida Administrative Code, Secticn
120.57, Florida Statutes and Order No. PSC-97-10323-PCO-WS for the
Commission’s authority to grant intervention.

On December 2, 1997, Best Western Deltona Inn, Florida United
Methodist Children’s Home, Inc. and Sugar Mill Association, Inc.
filed their petitions to intervene wherein they allege that their
substantial interests are affected because they are all utility
customers. They have all received notices from the utility for the
estimated potential surcharge amounts. According to the notice
received by Sugar Mill Association, its average potential surcharge
is $568. The potential surcharge amcunt for Best Western is
$35,100 and the potential surcharge amount for the Florida United
Methodist Children’s Home is $52,000.

No party has filed a response to the petitions to intervene.
However, the time for doing so had not expired as of the date of
filing this recommendation. Any responges will be addressed at the
Agenda Conference.

The First District has directed the Commission to consider any
petitions for intervention filed by groups subject to a potential

surcharge in this case. Southern States Utils., Inc., 22 Fla:. L.
Weekly at D1493. These petitioners are potential surcharge

customers substantially affected by the outcome of this proceeding.
Therefore, based on the pleadings submitted to date, staff
recommends that the petitions to intervene should be granted. All
parties should furnish copies of future pleadings and other
documents that are hereafter filed in this proceeding to John R.
Marks, III, Knowles, Marks & Randolph, P.A., 215 South Monroe

v 7329




DOCKET NO. 920199-WS
DATE: DECEMBER 4, 1997

Street, Suite 130, Tallahassee, Florida, 32301 (representing
Charlotte County) and Joseph McGlothlin, 117 South Gadsden Street,
Tallahassee, Florida 32301 ({(representing Best Western, Florida
United Methodist, and Sugar Mill Association).
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ISSUE 2: Should parties be allowed to participate in this
proceeding?

RECOMMENDATION : Yes. Participation should be limited to five
minutes for each party. (JABER)

STAFF ANATLYSIS: Typically, recommendations which concern the
appropriate acticns the Commission should take on an order remanded
by the First Digtrict have been noticed as "Parties May Not
Participate," the rationale being that this is still a post-hearing
decision, and participation should be limited to Commissioners and
staff. However, in this case, the Commissicn has consistently
allowed participaticn by the parties at the agenda conferences,
stating that participation will aid the Commisgsion in better
understanding all of the complexities of this matter. Further, the
Commission has interpreted the Southern States decision broadly to
allow intervention and input by all substantially affected persons.
See Order No. PSC-97-1094-PCO-WS, issued September 22, 1997,
Therefore, in an effort to be consistent with the Commissicon’s
interpretation of the Sguthern States decision, staff recommends
that participation at the agenda conference be allowed, but limited
to five minutes for each party.
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ISSUE 3: In light of Southern Stateg Utilg., Tnc. v. Florida
Public Service Comm’n, what is the appropriate action the
Commission should take?

RECOMMENDATION: If the Commission does not construe the Sguthern
States decision as an affirmation of the refund portion of Order
No. PSC-96-1046-FOF-WS, the Commission has 2 main options
available: no refund/no surcharge and refund/surcharge. Otherwise,
the Commission must choose the refund/surcharge option. If the
Commission adopts the refund/surcharge option, there are multiple
methodologies for implementation as discussed further in staff’s
analysis. (ALL STAFF)

STAFF ANALYSIS: As stated earlier, the portion ¢f Order No. PSC-
93-0423-FOF-WS approving increased rates and charges for FWSC basged
upon a uniform rate structure was reversed by the First District.
The First District stated that the Commission failed to make the
requisite finding that the utility’s facilities and land were
functionally related. Citrus County at 1311. On remand, the
Commission considered many issues, including whether the record in
Docket No. 9201%9-WS should be reopened to take evidence on the
issue of functional relatedness. Rejecting the option of reopening
the record as a matter of policy, by Order No. PSC-95-1292-FOF-WS,
the Commission reviewed the evidence already present in Docket No.
920199-WS and determined that it supported the implementaticn of a
modified stand-alone rate structure. The implementaticn of the
modified stand-alone rate structure resulted in a rate decrease for
some customers. Accordingly, the Commission required the utility
to make refunds with interest within 90 days to those customers.
The Commission also noted that the modified stand-alone rate
structure resulted in &a rate increase for other customers.
However, relying on the prohibition against retrocactive ratemaking,
the Commission stated that the utility could not collect the
difference in rates from those customers. Finally, the Commission
found that the utility’s revenue requirement was never challenged
as a point on appeal, and shall not be changed. Order No. PSC-95-
1292-FOF-WS at 5.

GTE Florida, Inc. v. Clark

In the first GTE appeal, GTE Florida, Inc. v. Deason, 642 So.
2d 545 {(Fla. 1994), the Florida Supreme Court affirmed in part and
reversed in part a Commission order which denied GTE’'s request for
a rate increase and ordered GTE to reduce revenues by $13,641,000.
The order was reversed to the extent that it denied GTE recovery of
costs because those costs involved purchases from GTE’s affiliates.
The Supreme Court found that the costs were clearly recoverable and

10
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that it was an abuse of discretion for the FPSC to deny recovery.
Cn remand, the Commission issued an order which only allowed
recovery of the expenses prospectively from May 3, 1995, thirty
days after the Commission’s wvote on the remand decision. The
initial order was igssued May 27, 1993. GTE appealed the
Commission’s order on remand, and in GTE Florida, Ine. v. Clark,
668 So. 2d 971 (Fla. 1996), that order was reversed by the Court.
The Court held that GTE should be allowed to recover its
erroneously disallowed expenses through the use of a surcharge from
only those customers who received GTE services during the disputed
period of time. In the opinion, the Court states that "utility
ratemaking is a matter of fairness. Equity requires that both
ratepayers and utilities be treated in a similar manner." Id. at
972. “It would clearly be inequitable for either utilities or
ratepayers to Dbenefit, thereby receiving a windfall, from an
errcnecus PSC COrder.” Id. at 973,

Order No. PSC-96-1046-FOF-WS

The Florida Supreme Court’s decision in GTE resgsulted in the
Commission’'s reconsideration of Order No. PSC-95-1292-FOF-WS in
this docket. The GTE Court stated that the surcharge did not
constitute retroactive ratemaking, and it stated that it viewed
utility ratemaking as a matter of fairness. By Order No. PSC-96-
1046-FOF-WS, the Commission recognized the principles set forth in
GTE, but found GTE to be inapplicable stating that “there are
crucial, dispositive differences between the GTE case and this
one.”

SSU is before us now seeking relief from its decisgion to
prematurely implement uniform rates. The utility wishes
to recover, via a surcharge on these unrepresented
customers, millions of dollars in the cost of making the
regquired refunds. We find that the lack of
repregentation, coupled with the lack of notice and the
assumption of risk in early implementation of the uniform
rate structure violates our sense of fundamental fairness
and equity. As such this situation does not comport with
the equitable underpinnings of the holding in GTE.
Accordingly, we find that on this point the facts in the
GTE decision are distinguishable from those in this case.

Crder No. PSC-96-1046-FQF-WS at 9-10. Therefore, by Crder No. PSC-
96-1046-FOF-WS, the Commission affirmed its earlier decision to

require the utility to implement the modified stand-alone rate
structure and to make refunds.

11
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Southern Stateg Utils., Inc. v. Florida Public Service Comm’'n

The Commission’s decision in Order No. PSC-96-1046-FOF-WS,
(which implemented the remand of the Citrusg County decisiocn), was
appealed by FWSC to the First District, and on June 17, 1997, the
First District issued its opinion stating in pertinent part:

Because we find the PSC erred in relying on these reasons
for findjing Clark inapplicable, we reverse and remand its
decision for reconsideration.

Following the principles set forth by the supreme court
in Clark, we find that the PSC erroneously relied on the
noticn that SSU “assumed the risk” of providing refunds
when it sought to have the automatic stay lifted and
therefore should not be allowed tc impose surcharges.
Just as GTE’s failure to request a stay in Clark was not
dispogitive of the surcharge issue, neither is 8SSU’'s
action in asking the PSC to lift the automatic stay. The
stay itself was little more than a happenstance, in
effect only because a governmental entity, Citrus County,
appealed the original PSC order in this matter. See Fla.
R. App. P. 9.310(b) (2); Fla. Admin. Code R. 25-22.061(3).

We are unable to discern any lcgic 1in the PSC’'s
contention that SSU, having merely acted according to the
terms of the order establishing uniform rates, assumed
the risk of refunds, vyet 1s precluded from recouping
charges from customers who underpaid because of the

erronecus order. As the supreme court explained in
Clark, “eguity applies to both utilities and ratepayers
when an erroneous rate order is entered” and *[i]lt would

clearly be inequitable for either utilities or ratepayers
to benefit, thereby receiving a windfall, from an
errcnecus PSC order.” 668 So. 2d at 973. Contrary to
this principle, the PSC in this case has allowed thcse
customers who underpaid for services they received under
the uniform rates to benefit from its errcneous order
adopting uniform rates. As a legal position, this will
not hecld water.

In Clark, the supreme court also explained that *“[e]lquity
requires that both ratepayers and utilities be treated in
a similar manner.” 668 So. 2d at 972. The PSC vioclated
this directive by ordering SSU to provide refunds to
customers who overpaid under the errcneous uniform rates
without allowing SSU to surcharge customers who underpaid

12
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under these rates. As 88U asserts, rather than
considering the interest of the utility as well as the
two groups of customers, those who overpaid and those who
underpaid, the PSC considered only the interests of the
two groups of customers.

22 Fla. L. Weekly at D1493. In light of the Southern Statesg
decision, the Commission, by Order No. PSC-97-1033-PCO-W3, allowed
all parties to file briefs, by November 5, 1997, regarding this
matter and specifically requested that parties address the
following possible options preliminarily identified by the
Commission as well as any other options they may identify.

1. require refunds with interest/allow surcharges with
interest;
2. do not require refunds/do not allow surcharges

because the rates have been changed prospectively;

3. order refunds without interest/allow surcharges
without interest;

4. allow the utility to make refunds and collect
surcharges over an extended period of time to
mitigate financial impacts; and

5. allow the utility to make refunds and collect
surcharges over different periocds of time.

Refund/Surcharge Report

By Order No. PSC-97-1078-PCO-WS, issued September 15, 1997,
FWSC was required to provide a revised refund/surcharge report.
This report was to provide an exact calculation by service area of
the potential refund and surcharge amounts with and without
interest as of June 30, 1997. This calculation covers the period
from September 15, 1993, when uniform rates were first implemented,
to January 23, 1996, when modified stand-alone rates were
implemented for all affected service areas, excluding Spring Hill.
For the Spring Hill service area, a separate calculation was
performed for the period January 23, 1996 through June 14, 1997,
the date new rates became effective in Hernando County. The Spring
Hill service area is considered in Issue No. 5. In its refund and
surcharge report submitted September 17, 1997, FWSC reports
potential refunds of $11,059,486 (excluding the separate Spring
Hill portion) and potential surcharges of §11,776,926. The
separately calculated Spring Hill portion, amounts to $2,485,248.

13
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The difference results from the differences in customer base,
consumption, final rate structure, etc. Therefore, the refund
amount will not exactly equal the surcharge amount.

Customer Comments

By Order No. PSC-97-12380-PCO-WS the Commission reguired FWSC
to provide notice to all of its customers who were affected by the
First District’s decision. The notice provided a brief description
of the circumstances that led to the First District’s remand and
mandate, the five preliminarily identified options as well as each
customer’s specific potential refund and/or surcharge. The notice
gstated that affected customers could provide written comments and
letters concerning their views on what acticn the Commission should
take. Further the customers were given the Commission’s Division
of Consumer Affairs’ 1-800 telephone number. As of December 2,
1997, the Commission received a total of 2,852 letters and
facimiles; 155 phone calls; and 3 e-mails, including Hernando
County customers. A summary of the customers’ comments follows:

e 215 were in favor of refunds and surcharges with interest;

. 533 were in favor of no refund and no surcharge;

. 100 were in favor of refunds and surcharges without interest;

. 19 were in favor of refunds and surcharges over an extended
pericd of time;

. 28 were in favor of refunds and surcharges over different
periods of time;

L 5 were in favor of requiring no refunds;

. 1,810 were in favor of requiring refunds only; and

. 217 were in favor of nc surcharges

Some customers did not specifically choose an option or make
a comment that related to the notice from the utility. For that
reason, the tabulation by category does not equal the total number
of resgponses received. Some o¢f the customers expressed
dissatisfaction with the Commission and its decigions, fifteen
customers noted the poor quality of service, and twenty complained
of the high rates charged. It is worthy to note that generally,
customers who may receive a refund are in favor of a refund and
customers who may be charged a surcharge are not in favor of
refunds or surcharges.

On November 5, 1997, the Hernando County Edition of The St.
Petersburg Times published an article that erroneously stated that
customers had until the end of business that day to register with
the Commission if they would like a refund. According to the
article, November 5, 1997 was the last day the Commission would

14

LB 7338




DOCKET NO. 920189%-WS
DATE: DECEMBER 4, 1997

accept letters from FWSC’'s customers as to whether the customers
wanted refunds or future discounts. This article resulted in a
overwhelming number of facsimiles and letters from customers to the
Commission stating their desire for a refund. A follow-up article
published on November 6, 1997 explained the error and stated that
customers were not required to notify the Commission if they want
a refund.

As of December 2, 1997, staff logged in approximately 1,721
responses from Hernando County customers alone. An overwhelming
majority (1,664) have stated refunds should be made to the
customers.

L 146 customers selected the refund/surcharge with interest
option;

* 38 selected the no refunds/no surcharges option;

. 42 gelected the refund/surcharge without interest option;

o 7 selected the refunds/surcharges over an extended period
option;

L] 8 selected the refunds/surcharges over different periods
option; and

. 1,464 customers stated that they wanted refunds but did not

state whether surcharges would be appropriate;

In addition, it was made c¢lear in the responses that customers
expected their refund in “one lump sum” rather than at a 10%
discount over 20 years. The customers who made this statement were
responding to a gquote in the November 5, 1927, article in which
customers were encouraged to tell the Commission that they wanted
the refund payment immediately and not spread over time.

On November 10, 1897, members of the Commission staff
participated in a town hall meeting for the customers of the
Holiday Heights water system at the invitation of Representative

Sindler. Others in attendance were representatives from the
utility, Orlando Utilities Commission, Orange County Utilities
Department, and Public Counsel. Approximately 50 customers

attended the meeting. The customers were opposed to the Commission
imposing a surcharge.

In its comments, Charlotte County states that its basic
position is that no refunds should be granted and no surcharges
should be imposed. Charlotte County supports the prospective
application of the current rate structure. Further, Charlotte
County adopts and supports Keystone/Marion'’s brief.

15

7337




DOCKET NO. 920199-WS
DATE: DECEMBER 4, 1997

On November 26, 1997, the Sugar Mill Association, Inc., filed
a petition signed by approximately 470 residents and a position
paper. According to the position paper, the 638 customers within
the Sugar Mill Community in Volusia County would be required to pay
an average surcharge of $538. The paper also asserts that Sugar
Mill residents pay among the highest rates for water and wastewater
within Florida, the facilities are in disrepair and the water
quality is marginal. Further, the association provides four
recommendations for the Commission’s consideration:

1. the Public Service Commission sheould c¢hoocse their
Option No. 2 requiring no refund;

2. although there appears to be a negative legal
precedent in the past, a thorough evaluation should
be made of the possible appeal of the First
District’s 1997 decision;

3. the December 15, 1297 “arbitrary” decision should
be extended into 1398 because no hearings have been
held; and

4. should a refund be required, the Commission should

be certain that uncellectible surcharges be the
utility’s responsibility.

Summary of Briefs

All parties timely filed briefs on November 5, 1997. A brief
summary of the parties’ basic positions follows. A more detailed
discussion of the parties’ arguments will be included in staff’s
analysis of the posgsgible options.

Sugarmill Woods

Sugarmill Woods contends that the Commission has no
alternative but to implement the refunds already ordered within 90
days and make the necessary surcharges to pay for them. Sugarmill
Woods states that the First District in no way criticized or ewven
inferred that the portion of the Order requiring refunds was in any
way incorrect. Sugarmill Woods states that FWSC has the ability to
obtain financing to manage the refunds while collecting the
gsurcharges over a more extended time period.

16
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Kevstone /Marion

Keystone/Marion take the position that given the unique
circumstances of this case, no refund should be made and no
surcharge should be levied. Instead, the Commission should
continue the current rate structure on a prospective basis.

Derouin, et al.

Derouin, et al. contend that the only action the FPSC can take
under the current state of the case is to not require refunds and
to not allow surcharges. Derouin, et al. further state that any
other action taken by the FPSC in regard to this matter would
constitute appealable error because the FPSC is without statutory
or administrative authority to impose surcharges.

FWSC

FWSC takes the position that the only way to avoid a repeat of
this controversy and prevent further mistakes is to order, on
remand, that FWSC not provide refunds to customers who overpaid
under the uniform rate structure nor surcharge customers who
underpaid. FWSC states that the number and complexity of issues
entailed in attempting to pay refunds to and impose surcharges on
customers of FWSC who received service from September 15, 1993
through June 14, 1987, make it almost impessible to fashion a truly
equitable result. FWSC submits that should the Commission choose
to pursue refunds and surcharges, the most eguitakle sclution,
given the magnitude of the refunds and surcharges, is to order the
payment of refunds and the imposition of surcharges on all
customers over a five year period. Customers who received service
from September 15, 1993 through June 14, 1957 who are no longer
customers of FWSC should be excluded from the mechanism ordered by
the Commission for refunds and surcharges. Refunds and surcharges,
determined on a service area basis, should be paid, without
interest, by imposing a gallonage charge adjustment to each
customer’s bill based on each service area’s net water and/or
wastewater refund or surcharge. Each year’s projected refunds and
gurcharges should be trued up on an annual basis for the purposes
of establishing refund and surcharge gallonage adjustments for the
following year. Further, FWSC argues that in the event that
gurcharges are ordered, the Commission must provide FWSC additional
revenue to reflect income tax liability associated with interest to
be paid to FWSC during the surcharge period. To do otherwise would
not make FWSC whole. :
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Associations

The Associations state that the appellate decisions compel the
payment of refunds to those customers overcharged by the erroneous
order approving the uniform rate structure. Further, they state
that Commission rule dictates that customer refunds be made with
interest and prescribes the specific manner in which the interest
is to be calculated. The Associations also offered ancther option
which is to require FWSC to borrow the money necessary to make the
immediate refunds. Surcharged customers should then be allowed to
pay back the total of their individual unwarranted benefits over
the course of 28 months, which isg the same period over which they
received them. The Associations further state that FWSC’'s costs
and interests associated with borrowing the initial refund monies
should be recovered from the surcharged customers over the 28 month
surcharge period.

oPC

OPC’s brief is limited to the issue of whether FWSC should be
responsible for a refund to Spring Hill customers for the peried
January 1996, through June 1997. Therefore, OPC’'s brief will be
digcussed in greater detail in TIgsue No. 5, which specifically
addresses the Spring Hill customers.

Introduction to Options

Inherent in staff’s discussion is a recognition that the
change in FWSC’'s rate sgtructure to a modified stand-alone rate
gstructure results in a lower rate for the customers who paid "too
much” with uniform rates; that a modified stand-alone rate
structure results in a higher rate for customers who paid "too
little" with uniform rates; and that FWSC’s revenue redquirement was
affirmed on appeal and cannot change. “As the PSC observed in its
order, ‘[tlhe utility’s revenue requirement was never challenged as
a point on appeal’ and ‘[alccordingly, it shall not be changed.’”
22 Fla. L. Weekly at D1492. See also, Hinnant, Inc. v. Spotbtswood,
481 So. 24 80, 82 (PFPla. 1st DCA 1986), which holds that the
doctrine of the law of the case reguires adherence to the principle
that questions of law decided on an appeal to a court of ultimate
resort must govern the case in the same court and the trial court
throughout all stages of the proceeding so long as the facts on
which the decision was predicated continue to be the facts in the
case.
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Accordingly, consistent with the GTE and Southern States
decisions and the principles of fairness and equity, the Commission
ig guided by the following objectives: to ensure that neither the
utility nor the ratepayers receive a windfall as a result of the
erronecus Commissicn order, to treat the utility and ratepayers in
a gimilar manner, and to allow the utility the opportunity to earn
a fair rate of return. "The rate of return ‘cannoct be set so low
as to configcate the property of the utility, nor can it be made so
high as to provide greater than a reasonable rate of return,
thereby prejudicing the consumer.’" United Tel. Co. v. Mayo, 345
So. 2d 648, 653 ({Fla. 1977). Although these objectives are not the
only congiderations used by staff, they do provide the foundation
for the analysis of the optiong discussed below. In their briefs,
the parties have identified additional considerations and in the
appropriate places in this recommendation those considerations are
addressed. Some arguments, e.g. procedural due process and
retroactive ratemaking, apply to various portions of this
recommendation. Rather than repeat those arguments in each place,
staff has discussed procedural due process and retroactive
ratemaking directly below. '

Procedural Due Process

FWSC states in its brief that it files its brief under protest
in light of the violation of due process rights which are inherent
in any proceeding where a body with judicial authority fails to
provide a mechanism where parties and/or interested persons
identify and know all of the issues confronting them. Furthermore,
FWSC states that i1f refunds are to be made, it objects to the
absence cf due process in terms of issue identification, the right
to present evidence, notice, and the inability to respond to briefs
of other parties.

Derouin, et al. cite in their brief to Article X, Section 6 of
the Florida Constitution in support of their basic argument that
before a surcharge can be implemented to take private funds from a
citizen, fundamental fairness dictates that the substantially
affected persons have a meaningful opportunity to appear and be
heard in this proceeding. Derouin, et 3l. state that any
intervenors to this proceeding take the case as they find it
without an opportunity to present any evidence in defense of the
taking of their property or the akbility to cross-examine the manner
or method of their surcharge calculation. Derouin, et al. also
state that no notice was given regarding the uniform rate
gstructure.
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First, staff does not believe Article X, Section 6 of the
Florida Constitution is implicated in these proceedings as these
proceedings do not constitute eminent domain proceedings, nor do
they constitute an inverse condemnation. Eminent domain is the
confiscation or “taking” of private property by the state for
common use for which compensation is due to the owner, and inverse
condemnation is the regulation of private property by the state
under its pelice power in such a manner that the regulation
deprives the owner of the economically viable use of that property
for which compensation must be paid to the owner. Joint Ventures,
Inc. v. Dept. of Transportation, 563 So. 2d 622, 624 (Fla. 199%90).

However, staff believes that the crux of Derocuin, et al.’s
argument is applicable to the due process requirements mandated by
Article I, Section 9 of the Florida Constitution and the fourteenth
amendment of the United States Constitution. As previously stated,

FWSC argues due process requirements in its brief as well. Due
process is, of course, applicable to all Commission proceedings and
actions. Since there is no dispute that due process must be

afforded by the state before depriving any persons of their
property, what procesgs is due becomes the question.

*[Tlhe extent of procedural due process protections varies
with the character of the interest and nature c©f the proceeding
involved.” Hadley v. Dept. of Administraticn, 411 Sc. 2d 184, 187
(Fla. 1982). “There is, therefore, no single, unchanging test
which may be applicable to determine whether the requirements of
procedural due process have been met.”  Id. “[{Plrocedural due
process in the administrative setting does not always require the
application of the judicial model.” Id. “Thus the formalities
requisite in judicial proceedings are not necessary in order to
meet the due process reguirements in the administrative process.”
Id. The Court further stated that in determining the propriety of
the procedure followed, the competing interests of the parties
involved must be considered, i.e. a “balancing of interests” test
is applied. Id.

In the case at hand, gtaff believes that all substantially
affected persons have been given notice and a meaningful
opportunity to appear and be heard in this proceeding. By Orders
Nos. PSC-87-1033-PCO-WS, PSC-97-1094-PCO-WS, PSC-97-1210-PCO-WS,
issued August 27, 1997, September 22, 1997, and October 6, 13537,
regpectively, the Commission granted intervention to certain
petitioners who might be substantially affected by the Commission’s
decision in this matter. Furthermore, the Commission explicitly
recognized its obligation to consider any ©petitions for
intervention filed by other such groups subject to a potential
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surcharge in this case pursuant to the express directions of the
First District. 1In this regard, this was the only direction by the
First District. The First District has not directed the Commission
to hold a hearing for the potential surcharge payers. In addition,
by Order No. PSC-97-1290-PCO-WS, issued October 17, 1887, the
Commission again stated that i1t had interpreted the First
District’s opinion broadly to allow intervention to all
gsubgtantially affected persons, and by that same Order, the
Commission ordered the utility to provide notice by October 22,
1997 to all affected customers of the Southern States decision and
its potential impact. The notice provided that affected customers
could provide written comments and letters concerning their views
on what action the Commisgssgion should take. BAdditicnally, the
customers were given the Commission’s Division of Consumer Affairs
1-800 telephone number.

By Order No. PSC-97-1033-PCO-WS, the Commission stated that it
did not believe it had all the information or input frem the
parties necessary to help it make a decision at that time.
Accordingly, the Commission requested that parties file briefs, by
September 30, 1997, to address the appropriate action to be taken
in light of the decision in Southern Stateg Utils., Inc. v. Florida
Public Serxrvice Comm’n. In addition to responding to this overall
guestion, the Commission requested that the parties respond
gspecifically to the potential options which had been preliminarily
identified and set forth within the Order. Parties were encouraged
to further brief other possible options, if any, for final
regolution of thig matter. In Order No. PSC-97-1280-PCO-WS, the
Commission alsc stated that it was concerned with the amount of
time taken to address the remand decision in this docket and that
the Commission saw no need for public hearings because this is an
implementation of a remand. In addition, the Commisgion extended
the deadline for filing briefs to November &5, 1997 due to the
timing of the required notice.

Second, with zregard to Derouin, et al.’'s argument that
adequate notice of the uniform rate structure was not given, staff
refers to City of Plant City v. Mavo, 337 So. 24 966, %71 (Fla.
1976), wherein the Court found that precision is not required for
the notice of rate case proceedings because to do so would confine
the Commission unreasonably in approving rate structure changes.

While we are inclined to wview the notice given to
customers in this case as inadequate for actual notice of
the precise adjustment made, we must agree with the
Commigsicon that more precision is prokably not possikle
and in any event not required. To do so would either
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confine the Commission unreasonably in approving rate
changes, or require a pre-hearing proceeding to tailor
the notice to the matters which would later be developed.
We conclude, therefore, that the Commission’s standard
form of notice for rate hearings imparts sufficient
information for interested persons to avall themselves of
participation.

Id. at 971. Dercuin, et al. cite to other cases to support the
argument that a more specific notice should have been given
regarding rate structure. The argument made regarding notice is
correct in that notice must be given; however, the Court addressed
the gufficiency of rate case proceeding notices by stating that
precision cannot be attained nor is it required. Finally, staff
believes that in Southern States the First District has addressed
the *“lack of notice” argument. In reguiring refunds without
surcharges on remand, the Commission expressed a concern with the
“lack of notice.” The First District stated that “the PSC erred in
relying on these reasgons for finding Clark inapplicable” and even
further, the PFirst District directed the PSC to allow intervention
te potential surcharge groups. Id. at D1493.

Based on the above, staff recommends that the argument
regarding procedural due process be rejected by the Commission.
The Commission has comported with the due process reguirements
applicable to this matter. BAll substantially affected persons have
been given notice, the copportunity to intervene in this proceeding,
and the opportunity to be heard.

Retroactive Ratemaking

In their brief, Derouin, et al. state that the imposition of
surcharges upon certain customers of FWSC will result in
retroactive ratemaking by the FPSC. Dercuin, et al., c¢ontend that
the Florida Supreme Court and others have enunciated countless
times, that ratemaking is prosgpective in nature, not retroactive.
Further, the new rates are prospective as of the day they are

fixed. Derouin, et _al., contend that the FPSC cannot simply set
rates at a level which it thinks ought to have been charged in the
past. According to Dercuin, et al., rates must be set on a going

forward basis to be charged in the future and the FPSC cannot
arbitrarily go back and adjust rates to the beginning of the rate

case or to any octher point in the past. They cite to HWegtwood

Inc. v. Dade County, 264 So. 2d 7 (Fla. 19%72); United Telephone Co.

v. Mann, 403 So. 2d %62 (Fla. 1981) and City of Miami v. Florida
Public Service Comm’n, 208 So. 2d 248, 260 (Fla. 1968} .
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The issue of whether the imposition of surcharges upon certain
customers would constitute retroactive ratemaking has been
addressed in the GTE and Southern States decisgion. In GTE, the
Supreme Court rejected the contention that the imposition of a
surcharge upon certain customers would constitute retroactiwve
ratemaking where the utility is seeking to recover expenses and
costs that should have been lawfully recoverable in the
Commigsion’s first order. Indeed, the Court gtates that it “wiews
utility ratemaking as a matter of fairness”. 668 Sco. 2d 971, 972
(Fla. 1996) In the Court’s opinion, “if the customers can benefit
in a refund situation, fairness dictates that a surcharge is proper
in this situation”. Id. at 973. The First District in Southern
States concluded that a surcharge is appropriate in this situation
because the utility was seeking to recoup charges from customers
who underpaid because c¢f an erroneous corder and, therefore, a
surcharge in these c¢ircumstances does not run afoul of the
prohibition of retroactive ratemaking.

Notwithstanding the principles set forth in GTE and the
affirmation of thoge principles in Scuthern States, Dercouin, et

al., claim that the instant action is distinguishakle from GTE
because the revenue requirement in this case was not specifically
in dispute, only the revenue recovery methodology. In Scuthern

States, in addressing the Commission’'s finding that GTE was limited
to 1its unique facts and did not mandate that a surcharge be
authorized in this case, the First District states in quoting GTE
that “equity applies to both utilities and ratepayers when an
erroneous rate order 1is entered and [i]lt would clearly be
inequitable for either utilities or ratepayers to benefit, thereby
receiving a windfall, from an erroneous PSC order”. 22 Fla. L.
Weekly at D1493. Therefore, staff believes that the Courts in GTE
and Socuthern Stateg have made it abundantly c¢lear that the
imposition of surcharges upon certain customers of FWSC will not
result in retroactive ratemaking.

Digcugsgion of Options

There are really only two options in staff’s opinion that the
Commission can choose in this case: require neither refunds nor
surcharges, or require both refunds and surcharges. Certainly
there are many technical and practical ramifications of each choice
and several legal concerns that must be resclved before choosing
either option. Staff has organized this part of the recommendation
by first discussing the legal and policy considerations of choosing
the no refund/nc surcharge option. Fellowing that is a discussion
of the legal and policy concerns of requiring refunds and
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surcharges as well as several methodologies for implementing the
refund/surcharge.

I. NO REFUNDS/NO SURCHARGES

Questions of Law

Law of the Case

Keystone/Marion and Derouin, et al. are in basic agreement
with the utility that ™no refunds, no surcharges” is a wvalid
option. They contend that on remand, the Commission cannot simply
begin at the point of treating a refund proposition as a given and
add a surcharge. Instead, Keystone/Marion contend that the
Commigsion must conduct its analysis of the situation anew and
factor into that analysis a full consideration of the impact of a
surcharge upon customers exposed to that possibility. In its
brief, the utility states that the only logical and meaningful
interpretation o©of Southern States is that the First District
intended to give potential surcharge customers an opportunity for
meaningful, substantive participation on the issue of refunds and
surcharges on remand. If the potential surcharge customers are
precluded from cpposing refunds on remand, FWSC states that the
court-mandated intervention is rendered meaningless and futile.

The Associations and Sugarmill Woods contend that the First
District has eliminated this option for the Commission. They argue
that the First District has affirmed the Commission’s order
requiring refunds. Therefore, that part of the order has become
the law of the cage. They state that the First District only found
error with regard to an application of a surcharge to the customers
who underpaid under the erronecusly approved uniform rate, and the
First District in no way criticized the refund portion of the
order.

The law of the case doctrine requires adherence to the
principle that questions of law decided on appeal govern the case.
See Hinnant, 481 So. 2d at 82, Staff believes that the Citrus
County decision left the Commission with some flexibility to reopen
the record to take evidence on the functiconal relatedness issue or
to make a finding that a revenue-neutral rate structure change did
not create a refund situation. However, now that the Commission
(by its order implementing the remand of Citrus County) has ordered
a refund, staff believes that the Scuthern Statesg opinion can be
interpreted to preclude the Commission from reconsidering that
portion of its decgision. Therefore, staff believes that the
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ability to legally implement the no refunds/no surcharge opticn is
guestionable at this peint.

A reading of the Southern States opinion reveals that the
First District found error with three separate aspects of the
Commission’s decision, and, accordingly, reversed and remanded with
language specifically addressed to each particular aspect. First,
the First District determined that the Commission erred in denying
petitions to intervene as untimely in the circumstances of this
case and directed the Commission on remand to “reconsider” its
decision denying intervention. 22 Fla. L. Weekly at D1493.
Second, after finding that the Commission erred in determining that
the GTE case was inapplicable to this case based on the reasons
articulated in the Commission’s order, the First District also
reversed and remanded that part of the Commission’s decision for
“reconsgideration.” Id. Finally, with regard to the issue of
whether FWSC may surcharge those customers who underpaid under the
erronecusly approved uniform rates, the First District reversed
that part of the Commission’s decision disallowing surcharges and
specifically remanded “for further proceedings.” Id. at D1492,

The Commission’s role at this point is ministerial, and its
function is limited to obeying the appellate court’'s order. See
Torres v. Jones, 652 So. 2d 893 (Fla. 3d DCA 1995), and O.P. Corp.
v. Village of North Palm Beach, 302 So. 24 130 (Fla. 1974). 1In
attempting to comply with the Court’s mandate, the gquestion that
staff has considered is whether the Court has left the entire
remand order open for recongideration or only a portion of it given
that the Court specifically states “[blecause the PSC erred,
however, in itg consideration of GTE _Florida Inc. v. Clark, 668 So.
2d 971 (Fla. 1996), with regard to the issue of whether SSU may
surcharge the customers who underpaid under the erroneously
approved uniform ratesg, we reverse and remand this case for further
proceedings.” (emphasis added) 22 Fla. L. Weekly at D1492. The
Court’s wmandate also states that “further proceedings, if required,
be had in accordance with said opinien, the rules of the Court, and
the laws of the State of Flerida.”

Staff researched cases regarding options on “reconsideration.”
There are cases which suggest that the Court’s use of
“reconsideration” implies that the decision comes back to the
Commission “in the same condition as if the order appealed had not

been entered.” Tampa Electric Co. v. Crosgby, 168 So. 2d 70, 73

{(Fla. 1964}. However, 1in the issue relevant here, the First

District has not used “reconsideration,” but instead used “for

further proceedings.” In any case, staff believes that the
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Commission’s actions on remand are limited by “the law of the
case.”

After considering the entire Southern States opinion and
reviewing the case law on the law of the case doctrine, staff
believes that the First District’s statements specifically framing
the issue on remand as to whether SSU can surcharge its customers
has limited the Commission’s options on remand to the
implementation of a surcharge -- a concept used in GTE which the
First District expressly has stated is applicable to this case.

Section 421, 3 Fla. Jur. 2d, Appellate Review (1996}, states
that the rule of the law of the case can be applied only to
questions actually or impliedly presented to and decided by the
reviewing court. The law of the case doctrine has been applied
where the issue could have been but was not raised on appeal, or
where the guegtion was decided by the appellate court by
implication. See Craven v. Metropolitan Dade County, 545 So. 24
932, 933 (Fla. 3d DCA 19883). See alsc Rogers v. State Ex Rel,

Board of Public Instruction of Alachua County Florida, 23 So. 24
154 {Fla. 1%4%5) where the court states:

Questions necessarily involved in the decision on a
former appeal will be regarded as the law of the case on
a subsequent appeal although the gquestions are not
expressly treated in the opinion of the Court, as the
presumption is that all the facts in the case bearing on
the points decided have received due c¢onsideration
whether all or none of them are mentioned in the opinion.
The records on a former appeal may be locked into for the
purpose of ascertaining what facts and gquestions were
then before the court.

After much research, sStaff is unable to find a case directly
on point to definitively answer the question posed here. The cases
regarding the law of the case are similar to Hinnant cited by
Sugarmill Woods and the Associations, and Craven cited in the
previous paragraph. In the cases that staff researched with
arguably some similarities, the courts have stated that the law of
the case precludes consideration of points of law which were, or
should have been, adjudicated in a pricr or former appeal of the
game case, Valgecchi v. Proprietors Ing. Co., 502 So. 2d 1310,
1311 (Fla. 34 DCA 1987).

On a second appeal, the Valsecchi Court found that the issue
now presented was decided in the former appeal. In the first
appeal, the primary issue guestioned the choice of law to be
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applied to the determination of damages and liability. During that
appeal the Courts found that the trial court erred in applying
North Carolina law, rather than Florida law and reversed the trial
court’s decision. Accordingly, the trial court used Florida law.
On the second appeal, parties argued that the District Court only
decided which law should apply between Florida and North Carolina,
but did not decide which law should apply between Florida, New
York, and Massachusetts. In the second opinion, the District Court
affirmed the trial court and stated that the purpose of the law of
the case doctrine is “to lend stability to judicial decisions, to
avoid piecemeal appeals, and to bring litigation to an end as
expeditiously as possible.” Id.

Similarly, staff believes that implicit in the Southern States
decision is a decision by the Court that GTE is applicable in this
case and that pursuant to GTE it would be inequitable for either
ratepayers or utilities to benefit, thereby receiving a windfall,
as a result of an erroneous Commission order. 22 Fla. L. Weekly at
D1493. The Court specifically states, “[clontrary to this
principle, the PSC in this case has allowed those customers who
underpaid for services they received under the uniform rate to
benefit from its erroneous order adopting uniform rates. As a
legal position, this will not hold water.” Id. Staff believes
that this language constitutes an implicit affirmance by the Court
of the Commission’s decision to require refunds. In fact, the only
portion of the order that the Court criticized and found to be in
error was the Commission’s failure to require surcharges, not the
decision to require refunds. Therefore, staff believes that the
refund portion of the Commission’s order may have been decided by
the Court and accordingly has become the law of the case.

Furthermore, staff has reviewed the briefs filed with the
Digstrict Court in this case and the “no refund, no surcharge”
argument was raised in briefs filed by FWSC. FWSC specifically
requested that the District Court vacate the Commission’s Final
Order and remand the case to the Commission with directions to
reinstate uniform rates for the utility’s customers or implement
modified stand-alone rates either without any refund or with
offsetting surcharges. The First District has not vacated the
order. In reviewing the opinion, staff believes that the
Commission can reasonably infer that the refund portion of the
order has been affirmed by the Court. Staff believes that if the
Court intended to vacate the Commission’s order, it would have so
stated.

However, consistent with the positions of Keystone/Marion,
Derouin, et al., and FWSC, it can reasonably be argued that since
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the refund issue was a material issue befere the FPirst District,
the Court would not impliedly affirm by silence such a core issue.
If the court intended to affirm the refund portion of the
Commission’s order, it could have expressly done so. Further,
courts do not always reach all issues presented to them, answering
only those questions that need to be answered to dispose of a
matter. Thus, a good-faith argument can be made that the
Commission should review not only the issue of surcharge but the
issue of refund also.

Regardless of that view, after reviewing the Southern States
decision and relevant case law, staff believes that the refund
portion of the Commission’s order may have been decided by the
Court and accordingly has become the law of the case. In the event
that the Commission rejects the interpretation of Southern States
which eliminates the “no refund, no surcharge” option, staff has
 prepared a separate analysis below under “Questions of Policy.”

Questions of Policy

FWSC’'s primary position is that the Commission should decline
to order refunds and surcharges. FWSC states that this option is
the only fair and equitable option because the customers who have
“paid too much” under the uniform rate structure received a lower
rate in January of 1996 and the Spring Hill customers have received
a rate decreasgse pursuant to the settlement agreement reached with
Hernando County. Under this option, the utility states that the
potential surcharge customers could be relieved from the
regsponsibility of paying more and the utility would remain whole
consistent with Southern States. In its brief, Keystone indicates
that the surcharge amounts for certain customer groups is enormous
and no one has had an opportunity to adjust consumption. In its
brief, FWSC indicates that the capband/modified stand-alone rate
structure recently approved by the Commission by Order No. PSC-96-
1320-FOF-WS has been appealed. If reversgsed, the Commission would
be confronted with another surcharge/refund scenaric which would
likely overlay this one and cause unfathomable complexity and
confusion,

Ratemaking is Prospective in Nature

The Commission often makes changeg in rate structure in the
water and wastewater industry without ordering refunds and
surcharges. Rate structure is reviewed in every rate case, and
changes are often made. Some of the common rate structure changes
include a change from a flat to wmetered rate (water and
wastewater), elimination of a minimum charge structure, and a
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change in the percentage revenue allocation between base facility
and gallonage charges. All of these rate structure changes impact
customers’ bills to some degree. In other words, some customers
will see an increase 1in their bills due to the rate structure
change in addition to the revenue increase that was granted. The
Commigsion has consistently held in the past that a change in rate
structure does not warrant a refund gince ratemaking is prospective
in nature.

This principle is consgistently applied in rate cases when
determining the need for refunds for interim rates. As noted in
Qrder No. PSC-96-1320-FOF-WS, issued in FWSC’'s most recent rate
case in Docket No. 950945-WS, even though individual final rates
may be less than interim rates due to rate structure changes, no
interim refund is warranted unless the newly authorized final rate
of return is less than the rate of return authorized on an interim
basis. It should be noted that the Commission’s decision on
interim refunds in this most recent rate cage 1s on appeal at the
First District.

In addition, the Commission has made rate structure changes in
cases involving only a rate restructuring in the water and
wastewater industry without ordering refunds to those customers
that paid more under the old structure. Of course, the Commission
has never ordered surcharges in those instances where a change in
rate structure has meant an increase in rates. In Docket No.
940950-5U, Benson’'s, Inc., a management company acting on behalf of
certain condominium asscociations which were customers of Forest

Utilities, Inc., filed a complaint and requested, as a result of
the utility’s billing practice, that refunds be made to each of the
condominium associations represented by BRenson’'s. Benson's

challenged the application of the residential rate schedule to
individual units in the condominiums, and suggested that the
general service rate schedule would be more appropriate for the
magter metered condominiums. The residential rate schedule
provides a flat rate applicable to wastewater service for all
purposes in private residences and individually metered apartment
units. The general service rate schedule provides a base facility
and gallonage rate structure, applicable to any customer for which
the residential service rate schedule does not apply.
Specifically, Benson’s position was that Forest Utilities’ billing
classification should be corrected, permitting the application of
the general service rate schedule to the individual association
members, and that the associaticon members were entitled to
retroactive application of the general service rate schedule,
requiring Forest Utilities to refund the alleged overcharges. 1In
Order ©No. PSC-94-1461-FOF-8U, issued November 29, 1994, the
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Commission determined that the utility had acted in good faith
throughout. Therefore, the Commission denied Benson's request for
a rate reclassification and found that the rate structure of the
utility must be corrected for prospective application. The utility
was ordered to file a revenue-neutral rate restructuring
application. With respect to the refund issue, the Commission
found that it was not fair or equitable to the other customers in
the same situation for the Commigsion to require any such refunds
for Benson’s clients, and not Forest Utilities’ other master
metered customers, On the other hand, it would not be fair and
equitable for Forest Utilities to have to make refunds to all such
customers without allewing it to recover revenues lost as a
congequence .

Further, in Docket No. 950232-WU, the Commission restructured
rates for Lake Utility Services, Inc. (LUSI}. Pursuant to Order
No. PSC-95-1228-FOF-WU, issued October 5, 1995, the Commigsion
approved LUSI’'s application for a restructuring of rates to a
uniform rate structure for twelve of its fourteen subdivisions.
The issue of refunds was not addressed. This order was
subsequently protested by LUSI; however, by Order No. PSC-96-0504-
AS-WU, issued April 12, 1996, the Commission approved a settlement
proposal by LUSI wherein the uniform rate structure wag approved.

In both of the above cases, the Commission recognized that a
change in rate structure meant a lower rate for some customers and
a higher rate for othergs. 1In the Forest Utilities case, no refund
was crdered. In the LUSI case, the refund issue was not addressed.

Inherent in the decisions in all of the cases in which the
Commission changed rate structure is the notion that the previous

rate structure was, for some reason, improper. The Commission
would not change a utility’s rate structure if it believed the
current structure was appropriate and proper. The sgituation in

this case is analogous in that the Commission discontinued a rate
structure that the Citrus County court found may not lawfully be
implemented without a finding that the facilities and land are

functionally related. 1In the past, even though a rate structure
was found to be improper and a change was ordered, no refund or
gsurcharge has been required. This is congistent with the

longstanding principle that ratemaking is prospective in nature.

In addition, rate structure changes are sometimes made to
affect water conservation efforts. In its brief, FWSC alludes to
the fact that any decisgion in this case will affect current
developing poclicy on conservation rates for water and wastewater
utilities, FWSC states that no utility will be willing to propose
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any deviation in rate structure, i.e., a conservation rate
structure, if the risk is refund/surcharge scenario in the event a
court subsequently finds fault, even on a technicality, with such
structure. staff shares this concern that any decision made in
this case could have a long lasting impact on future cases.

In its brief, FWSC states that the Commission’s decision on
remand in this proceeding potentially affects rate cases in every
industry regulated by the Commission. By ordering refunds and
surcharges, every rate case before the Commission presents the
potential for a rate structure appeal and reversal, and the dilemma
of refunds and surcharges. FWSC further contends that the FPSC can
and should establish an express precedent that a change in rate
structure occasioned by a court’s reversal of a Commission-imposed
rate gtructure is prospective only and thereby avoid continued
litigation and controversy over refunds and surcharges for FWSC,
other water and wastewater utilities, and investor-owned electric
and gas utilities regulated by the FPSC.

Administration of Refund/Surcharge, Fairness and Affordability

FWSC stated in its brief that as of November &5, 1997,
approximately 114,000 notices have been mailed to customers, and
that FWSC’'s current number of active customers in the Docket No.
920199-WS service areas 1s approximately 84,000 customers. As of
this date, approximately 12,000 of the notices mailed to customers
have been returned to FWSC, and FWSC anticipates this number to be
significantly higher, with a potential for approximately 30,000
returned notices. Therefore, thousands of individuals and
businesses who would be due refunds are no longer customers of
FWSC. Similarly, thousands of individuals and businesses required
to pay surcharges are no longer customers of the utility. This
concern was also mirrored by Keystone/Marion. Keystone/Marion
state that many customers who benefitted from uniform rates five
years ago are no longer on the FWSC system. Similarly, there may
be many present customers who were not the beneficiaries of uniform
rategs during the full time they were in effect. Any
refund/surcharge scenario would have to be administered in a way
that does not unfairly penalize or unduly reward any customer or
group of customers. Keystone/Marion state that such precision will
be impossible.

Further, as discussed later in this recommendation, FWSC may
charge customers who have left the system. This could result in
uncollectible surcharges for FWSC. Any refund/surcharge scenario
would have to consider how these uncollectible surcharges should be
treated.
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There are two considerations to be addressed with reguiring
refunds and imposing surcharges if the Commission attempts to do
gurcharges consistent with the GTE decision. First, staff does not
believe that fairness and equity necessarily mean that entities or
persons must be made whole from a purely monetary standpoint.
Second, there is a totally different group of customers to consider
here. In staff’s opinion, the GTE court defined equity very
broadly: "Equity requires that both ratepayers and utilities be
treated in a gimilar manner." (emphasis added) . 668 So. 2d at
972. In focusing on the entire principle of "fairness," it is
important to remember that there were both winners and losers under
the uniform rate gtructure; therefore, basing a decision on the
impact of only a portion of the utility’s customer base 1is
improper. From a policy standpoint and now confirmed by law, the
FPSC must make its decisions after considering the impact on all
customers and the utility. See GTE Florida, Inc., 668 So. 2d at
972 and Scuthern States Utils., Inc¢., 22 Fla. L. Weekly at D1493.

In its brief, Keystone/Marion state that this case differs
fundamentally from the facts of the GTE case. In GTE, there was no
issue regarding whether one group of customers should be surcharged
to fund the refund to other customers of the same utility who had
overpaid during the same period of time. Further, Keystone/Marion
contend that in exercising its discretion, the Commission must
consider equity to all customers.

Staff believes that the utility and the two groups of
customers could be treated in a "similar" manner if the Commissiocn
simply applies the rates prospectively. 1In terms of fairness and
equity, the customers who paid "too much" have received a
prospective rate reduction, customers whe paid “too little” have
received a prospective rate increase, and FWSC maintains its
revenue requirement.

With respect to affordability, Keystone/Marion state that the
magnitude of the surcharge that the Commission would have to impose
on certain customer groups is enormousg. Asking customers to take
on the burden of these huge surcharges at this late point in the
process would be grossly unfalr and would impose a dramatic
hardship on many. In determining the appropriate action and the
appropriate timeframe under various options, staff analyzed the
data provided by FWSC cconcerning the refunds and surcharges.
Specifically, staff has analyzed the customer-specific data per
gervice area. In the Burnt Stoxe Service area, one surcharge
exceads $74,000 to Charlotte County School Board. Some surcharges
exceed $40,000 per customer in service areas such asg Beecher’s
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Point and South Forty, several exceed $30,000 per customer in areas
such as Deltona and Florida Central Commerce Park, while numerous
exceed $20,000 in areas such as Park Manor, Sunshine Parkway, Grand

Terrace, Marion 0Oaks and Marco Shores. Staff noteg that these
larger surcharges apply to general service custowers, including
condominium associations. However, there are high residential

surcharges ranging from a few hundred dollars to several thousand
dollars. Thisg is shown on Attachment A.

Numerous potential surcharges customers have submitted comments
indicating that they cannot afford to pay surcharges and they have
indicated that they will not pay them. As discussed later, the
utility may legally discontinue service to customers who refuse to
pay the surcharge. However, if the majority of customers either
refuse or are unable to pay the surcharge, it may be impractical
for FWSC to disconnect service. This raises other issues, such as
bad debt. If there is a large amount of bad debt due to non-
collection of the surcharge, this will impair the utility’s
opportunity to earn the revenue requirement. The utility should be
able to recover the amount associated with the bad debt since its
revenue requirement cannot be affected.

The Commission should also consider that customers who are to
be surcharged had nc knowledge of any potential surcharges or
increased rates during the 28 months that uniform rates were in
effect. Keystone/Marion address this fact in their briefs, stating
that during the five-plus years this proceeding has been pending,
customers have paid Commission-approved rates. They have had no
ability to adjust consumption to offget increased additional
charges in the future to pay for service rendered many years ago.

Conclusion on No Refunds/No Surcharges

In conclusion, staff believes that the Commission can
reasonably infer that the refund portion of its order has been
affirmed by the Court, and/or that the Southern States decision
requires refunds and surcharges to be made because to do otherwise
would result in one group of customers receiving a windfall. If
the Commissicn adopts either or both of these views, then it should
rule that “no refunds/no surcharges” ig not an option because it
cannot legally be implemented. Altermnatively, in the event the
Commission rejects this interpretation, staff believes the
Commission should look to the overall fairness issue and attempt to
balance the interests of all parties to decide whether the no
refunds/no surcharges option is the best sclution.
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The decision on what was fair and egquitable in GTE was much
simpler than in this case -- there were only two interests to
balance. The Court was not faced with the issue of whether one
group o©f customers should provide the revenue for a refund to
ancther group of customers. Staff believes that this is a very
important point because in the instant case, fairness has to be
determined from three perspectives: the utility’'s and two very
different groups of customers with opposing interests. In
balancing the interests of all parties, and taking into account the
impact on the customers forced to pay the surcharge, the problems
inherent in administering a refund and surcharge of this magnitude,
and the impact on future decisions of this Commission, a strong
argument can be made that the optimal solution to this situation is
no refunds and no surcharges. When determining if the no refund/no
surcharge option is the optimal solution, the Commission should
consider that this was strictly a rate structure change; the
affected customers who may be subject to a surcharge have not had
the ability to adjust consumption; the timing problem of customers
leaving the system would be eliminated; and the utility’s revenue
requirement will assuredly remain unchanged. As has been pointed
out, under this scenario all customers are treated similarly in
that those customers that paid too much under the uniform rate are
now billed under a lower rate, those customers that paid too little
under the uniform rate have received a higher rate, and the
utility’s opportunity to earn its authorized rate of return is
maintained.

II. REQUIRE REFUNDS/ALLOW SURCHARGES

Questionsg of Law

Authority to Surcharge

In its brief, Derouin, et al. contend that Sections 267.081
and 367.082, Florida Statutes, are the statutes pertaining to rate
proceedings, and since these sections are silent as to surcharges,
the FPSC has no authority to impose surcharges. Further, they
argue that Rules 25-22.0407, 25-22.0408, 25-30.135, 25-30.140, and
25-30.335 through 25-30.475 are silent as to surcharges. On the
other hand, Sugarmill Woods argues that, as a matter of due
process, restitution is necessary to restore the parties to their
positions before the erroneous judgement.

While there is no specific statutory provision which provides
the FPSC with the authority to allow a utility to surcharge its
customers who underpaid under an erroneously approved rate order,
the FPSC does have broad statutory authority to prescribe fair and
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reasonable rates and charges. Specifically, Section 367.121
{1) (a), Florida Statutes, provides that the FPSC shall have the
power “to prescribe fair and reasonable rates and charges,
¢lassifications, standards of gquality and measurements, and to
prescribe service rules to be cbserved by each utility”. Moreover,
pursuant to Section 367.121(1) (g}, Florida Statutes, the FPSC can
“do all things necessary or convenient te the full and complete
exercise of its jurisdiction and the enforcement of its orders and
reguirements”. Additicnally, the FPSC has the authority to fix
rates which are just, reasonable, compensatory, and not unfairly
discriminatory under the provisions of Section 367.081(2) {a),
Florida Statutes. Thus, staff believes that the FPSC has the
statutory authority to reguire a utility to surcharge its customers
who underpaid under an erroneous rate order,

Case law also provides the FPSC with the legal authority to
allow a utility to surcharge its customers. Specifically, in GTE,
the Court mandated that the utility be allowed to recover its
erroneously disallowed expenses through the use of a surcharge.
Further, the principles set forth in Scuthern States provide the
Commission with an even stronger basis to allow FWSC to surcharge
customers. On appeal, the Court, relying on the authority of GTE,
stated that the FPSC erred in denying FWSC’'s request to surcharge
customers who underpaid when it had ordered the utility to provide
refunds to customers who had overpalid under an erronecus order.
The Court specifically states that the FPSC order vioclated the
principle set forth in GTE that equity requires both ratepayers and
utilities to be treated in a similar manner. In this docket, if
the FPSC requires the utility te provide a refund to customers who
overpaid, it must reguire the utility to surcharge customers who
underpaid according to the foregoing.

Florida courts have affirmed the Commigsion’s authority to
allow surcharges in other situations. In the City of Tallahassee
v. Florida Public Service Comm’n, 441 So. 2d 620, 624 (Fla. 1983},
the Court affirmed the fact that the FPSC stated that it would
allow the City of Tallahassee to charge nonresidents a surcharge in

an amount equal to what residents pay as a utility tax. In
addition, in Polk County v. Florida Public Service Comm’n, 460 So.
2d 370 (Fla. 1984), the Court affirmed that the FPSC has

jurisdiction and authority to issue a rule allowing municipal
electric utilities to impose a surcharge on customers outside their
corporate limits. In Lake Worth Utils. v. Barkett, 433 So. 2d 1278
(Fla. 4th DCA 1983), the Court affirmed that the FPSC had exclusgive
jurisdiction to determine the reasonableness of a surcharge.
Finally, in City of Tallahasgee v. Florida Public Service Comm’'n,
433 So. 2d 505 (Fla. 1983), the Court found that Section 366.06 (1),
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Florida Statutesg, in conjunction with the other factors referred to
in this opinion, provide adequate general standards under which the
City surcharge may be tested. Moreover, it is a well settled rule
that a tribunal has the authority to compensate a party for its
loss under an erronecus judgment.

Furthermore, a trial judge has the power to compel restitution
under various circumstances when his judgment has been reversed by
a higher court. Admittedly there are situations where the ordering
of restitution would Dbe considered error upon @ review.
Nevertheless, the rule appears to be guite clearly established that
a trial court in a proper case may require restitution of money
collected under a judgment when such judgment has been set aside by
an appellate court. Hill v. Hearn, 99 So. 24 231, 233 (Fla. 1957).
With respect to restitution, the law stateg that:

[Tlhe trial c¢ourt shall determine entitlement to
restitution and the extent, manner and form in which it
shall be made through the application of eguitable
principles to the facts adduced befcore it. In this
connection, the court’s discretion exercisged pursuant to
its inherent power to correct its errors will not be
disturbed absent a showing of abuse.

Mann w. Thompson, 118 So. 2d 112, 114 (Fla. 1st DCA 1960).
Therefore, staff recommends that Derouln et al.’s argument in this
regard be rejected because the foregoing statutes, case law and
equitable principles of restitution c¢learly evidence the
Commission’s authority to require a surcharge in this situation.

Authority to Surcharge Former Customers

Statf also analyzed whether FWSC c¢ould surcharge prior
customers who have left the system. There is no specific statutory
authority or administrative authority directly on point. The rules
are silent on the procedures which the utility can use to surcharge
customers who are no longer customers of the utility. However, the
GTE case may provide the Commission with some guidance in resolving
this issue. In GTE, the Supreme Court opined that “while nc
procedure can perfectly account for the transient nature of utility
customers, we envision that the surcharge in this case can be
administered with the same standard of care afforded to refunds.”

668 So. 2d 971, 973 (Fla. 193%6). Rule 25-30.360(5), Florida
Administrative Code, prescribes the methodology for distributing
refunds. In providing refunds to customers who have left the

service area, the Commission requires the utility to mail a refund
check to the last knewn billing address except that no refund for
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less than $1.00 will be made to those customers no longer on the
system. Moreover, the Commission will treat any unclaimed refunds
as cash contributions-in-aid-cf-construction pursuant to Rules 25-
30.360(8), Florida Administrative Code. Therefore, staff believes
that the preocedures for implementing refunds could be followed in
implementing surcharges. Likewige, the Commission should monitor
the surcharge issue within the same framework that refunds are
moniteored to be consistent with the GTE decision.

Authority to Surcharge New Customers

In GTE, the Supreme Court concluded *“that no new customers
should be required to pay a surcharge”. 668 So. 2d 971, 973 (Fla.
1936) . This conclusion is based on the Court’s viewpoint that
utility ratemaking is “a matter of fairness”. Id. at 972. A plain
reading of GTE provides that fairness dictates that “no customer
should be subjected to surcharge unless that customer received
gervices from the utility during the disputed period”. id.
Accordingly, for the reasons expresgsed in GTE, staff believes that
the notion o©of sgurcharging customers who did not receive FWSC
services during the disputed period of time would be inconsistent
with GTE. Furthermore, the imposition of a surcharge to new
customers would only create a new ineguity since the new customers
received no benefit during the disputed period. Treating the new
customers as potential surcharge customers would be contrary to the
principles set forth by the Supreme Court in GTE.

Interesgt

The Courts have decided several times that interest on refunds
cannot be waived. Specifically, the Court has said:

Even though rule 25-6.106(2)}) doces not gpecifically
authorize the payment of prejudgment interest as part of
the overcharge refund due a customer, we agree with the
district court that a regulated public utility has the
legal obligation to pay interest on overcharge refunds.
In light of our decision in Argonaut, it is unnecessary
for the Public Service Commission to specifically refer
to prejudgment interest in its rules to assure utility
customers are fully compensated in the event of an over
billing.

Kissimmee Util. Authority v. Better Plastics, Inc., 526 So. 2d
46,47 (Fla. 1988). See also, Argenaut _Ins. Co. ¥v. May Plumbing
Co., 474 So. 2d 212 (Fla. 1985).
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A fair rate of interest is calculated pursuant to Rule 25-
30.360, Florida Administrative Code, which provides:

(1) All refunds ordered by the Commission
shall be made in accordance with the
provisions of this Rule, unless otherwise
ordered by the Commission.

(4) (a) In the case of refunds which the
Commission orders to be made with interest,
the average monthly interest rate shall be
based on the 30 day commercial paper rate for
high grade, unsecured notes sold through
dealers by major corporationg in multipleg of
$1,000 as regularly published in the Wwall
Street Journal.

Further, it has been a longstanding Commissgion practice to
require a utility to provide refunds with interest. In Order No.
20474, issued December 20, 1988, 1in Docket No. 880606-WS: In re:
Complaint by Tractor Co. Inc, against Meadowbrook Utility Systems,
Inc. reqarding refund for overpavments in Palm Beach County, the
Commission stated:

Rule 25-30.360, Florida Administrative Code, the
Commigssion’s rule on zrefunds for water and sewer
utilities contains a provision regarding interest. It is
the Commisgion’s policy to require refunds with interest
in recoanition of the time value of the customer’s money

when it was in the utility’'s hands.

Order No. 20474 at 3 {emphasis added). Furthermore, in Order No.
PSC-96-1046-FOF-WS, issued August 14, 1996, In re: Application for
Rate TIncrease in Brevard, Charlotte/lLee, Citrus, et al. by Southern
States Utilities, Inc., the Commission ordered the utility to
provide refunds with interest to the customers whe overpaid. For
the reasons expressed herein, staff believes that interest should
not be waived for any potential refund amocunts.

The utility asserts that the addition of interest would
increase the burden on potential surcharge payers. The
Associations contend that there are no applicable exceptions or
waivers that would excuse the payment of interest in this case.
Keystone/Marion state that the customers should not be required to
pay interest and, in effect, be penalized twice for following the
Commission’s orders.
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There is no statutory authority or case law which specifically
provides that a utility can recover surcharges with interest. The
principles set forth in Scuthern States and GTE also do not
specifically provide any guildance in determining whether the

utility can surcharge with interest. In GTE and Southern States,
the Courts did not answer the gquestion whether the utility can
recover its costs with interest. The Courts only stated that

utilities can recover the cost incurred as a result of an
erronecusly approved order on the basis that equity requires both
ratepayers and utilities to be treated in a similar manner.
Therefore, the decision to allow a surcharge with interest will
depend on an interpretation of the statement that eguity requires
both ratepayers and utilities to be treated in a similar manner.
A strict interpretation suggests that the utility may not be able
te surcharge with interest because the courts merely stated that it
can recover its cost without mentioning interest. In contrast, a
broad interpretation suggests that FWSC should be able to recover
a surcharge with interest because equlty requires both ratepayers
and utilities to be treated in a similar manner. For instance, if
the customers are provided a refund with interest (recognizing the
time value of money), the utility should be able to surcharge with
interest.

To this end, if the refunds and surcharges are reguired, FWSC
should be provided with a reasonable opportunity to recoup its
costs of providing service to customers who underpaid because of an
errcneous order. Cogts may include interest depending on the
Commission’s interpretation of the Southern Statesgs and GTE
decisions.

Discontinuance of Service for Non-payment

Pursuant to Rule 25-30.320(2), Florida Administrative Code,

As applicable, the utility may refuse or discontinue
gervice under the following condition provided that,
unless otherwise stated, the customer shall be given
written notice and allowed a reascnable time to comply
with any rule or remedy any deficiency: (g} For
nonpayment of bills.

Although this rule does not specify whether the utility can refuse
or discontinue service for refusal to pay a surcharge, it does
provide discontinuance of service for nonpayment of kills. Staff
believes that failure to pay a surcharge would constitute
nonpayment of a utility bill, and thus a utility may refuse or
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discontinue service for customers who are required to be surcharged
according to the aforementioned rule.

Ouestions of Policy

Staff has analyzed four categories of methodologies for
implementing the refunds and surcharges 1f the Commission
determines that is the appropriate action in this case. These
categorieg include: requiring refunds and allowing surcharges over
some set period of time; requiring a refund within %0 days and
establishing a regulatory asset to recover the surcharge amount;
egstablishing a clause mechanism similar to the fuel adjustment
clause to administer the surcharges; and using regulatory
assesgment fees to fund the refund. In addition, the Commission
may choose to combine two or more or a variation of these
methodologies as discussed herein. There are policy considerations
under each of these methodologieg as staff has identified in the
following discussion.

In reviewing staff’s analysis of these methodolcgies, the
Commission should be cautioned that staff believes that all of
these methods are fraught with problems of implementation and
result in inequities. Staff has had extreme difficulty trying to

reconcile the First District’s various decisions, and the
interpretation of those decisions, with the practical aspects of
implementation. What is legally correct may be impossible to

implement in any reasonable and equitable manner.

A. REFUNDS/SURCHARGES OVER SET PERIOD OF TIME

Cugstomer Specific vs. Average Surcharge and Refund

Pursuant to Rule 25-30.360(3), Florida Administrative Code,
“{wlhere the refund i1s the result of a specific rate change,
including interim rate increases, and the refund can be computed on

a per customer basis, that will be the basis of the refund.... Per
customer refund refers to a refund to every customer receiving
gervice during the refund period.” (Emphasis added)

Rule 25-30.360(5), Florida Administrative Code states that:

For those customers still on the sgystem, a credit shall
be made on the bill.... For customers entitled to a
refund but no longer on the system, the company shall
mail a refund check to the last known billing address
except that no refund for less than $1.00 will be made to
these customers.
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If the Commission determines that individual affected
customers must be made whole on a purely monetary basis, customer-

specific refunds and surcharges sghould be made. However, as
discussed earlier, some surcharges are wvery large. The higher
surcharges range from a few hundred dollars up to tens of thousands
of dollars. If both groups of customers can be treated in a
“gsimilar” rather than in a precise manner, the Commission could
order average surcharges and refunds by service area. This

approach would lessen the impact on some surcharge customers.

Staff analyzed the data submitted by FWSC on a service area
bagis. Although this data appears to indicate that on a simple
average basis the surcharges would be more ecconomically feasible,
this methodology may create a “windfall” for some surcharge
customers. As shown on Attachment A, the simple average approach
causes many customers to pay far more or less than the subsidy they
received. PFor example, in the Jungle Den service area, the highest
gurcharge is $2,720.83, while the lowegt gurcharge is 31¢. On a
simple average basis, the average surcharge would be $931.28. The
Commission would have to make the determination that it would be
equitable for a customer whosge obligation is 31¢ to pay close to
$1,000, while a customer whose obligation 1s $2,721 pays less than
half that amount. Also, 1in the Burnt Store sgervice area the
highest surcharge is $74,861 while the lowest is 28¢. Using a
simple average method, would it be equitable for either of these
customers to pay $725.767

If a simple average is chosen, the Commissicn should be
cognizant of the fact that this will alsoc combine general service
customers with residential, and higher water users with low users.
This raises the issue of whether this methodology should be done as
a simple average or whether meter equivalencies should be
considered. If averages are based upon the meter equivalency of
customersg, this inequity will be minimized. Thus, the fact that
larger meters permit higher consumption minimizes the subsidies
between low users and high users. Also, in general, general
gervice customersg are served by larger metersg. Thig average could
be accomplished by taking the teotal refund and/or surcharge amount
by service area and dividing by the factored ERCs. This would
result in the basic refund and/or surcharge for a 5/8 inch x 3/4
inch meter customer. These basic amounts could then be factored up
for each meter size, This metheodology would thereby minimize
subgsidies not only between classes, but alsc within c¢lasses of
customers.

41

7363



DOCKET NO. 920189-WS
DATE: DECEMBER 4, 1997

Staff recommends that the issue of whether refunds/surcharges
should be customer-specific or based on an average per service area
should be fully explored in the short evidentiary hearing
recommended in the next issue, In this way, the impact on all
customers can be better explored, as well as whether averaging the
gurcharge or refund would result in a *“*windfall” for some customers
that would wiclate the concept o©f the GTE and Sguthern States
decisicns.

Policy Congiderations for Surcharging Priocr Customers and
Discontinuing Service for Nonpayvment of Surcharge

In determining a methodology for administering the refund and
surcharge, the Commission should be aware of the above-cited legal
opinions that the utility can impose a surcharge on customers that
have left the system and can discontinue service for nonpayment of
a surcharge. However, there are practical aspects of this that
must alsoc be considered. The Commission should consider what
incentive prior customers would have to pay the surcharge,
egpecially since their service could not be disconnected because
they are no longer customers. The only recourse availlable to FWSC
would be to pursue legal remedies through the courts. Likewise,
there are practical problemg assoclated with discontinuing service
for nonpayment of a surcharge amount. Staff believes that these
practical congiderations should be fully explored in the short
evidentiary hearing discussed in the following issue so that the
Commission can develop an implementation methodology that addresses
these concerns.

Time Period of Payment/Surcharge

The most straightforward method of accomplishing the refunds
and surcharges would be to require the utility to refund over a 90
day period and allow it to surcharge cover that same time period.
Rule 25-30.360(2), Florida Administrative Code, would require FWSC
to make refunds within 90 days of the Commission’s order, unless a
different timeframe 1s prescribed by the Commission. However,
there are several practical considerations that must be recognized
before this methodology is chosen.

In its brief, Sugarmill Woods argues that refunds should be
made within 90 days consistent with Commission rules, and that FWSC
has the ability to obtain financing to manage this while collecting
the surcharges over a more extended period. Keystone/Marion state
in their brief that if the Commission decides to impose a refund
and surcharge, it should ensure that such surcharge is collected in
a way which will have the least impact on customers, and that
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allowing an extended period of time for ccllection of the surcharge
will mitigate the impact for some customers. Equity and fairness
may dictate that refunds and surcharges should be made during the
game timeframe.

Associlations argue in their brief that there is no basis for
altering the Commission’s earlier requirement that refunds be made
within 90 days of the entry of the Final Order. They state that an
immediate refund could be financed through borrowing with the costs
associated with the loan being borne by the surcharged customers.
According to the Associations, surcharged customers should be
allowed to pay back thelr unwarranted benefits over the course of
28 months, which i1s the same period over which they received them.
Alternatively, the Commission could establish a longer pericd of
gurcharge repayment if it finds doing so will reduce the economic
inconvenience occasioned by the surcharges. Asscciations conclude
by stating that under no circumstances should the lengthening of
the time for surcharge payments be used ag an excuse for extending
the 90 day refund requirement. Likewise, Sugarmill Woods believes
a 90 day refund period, consistent with Commissicn rule, is
appropriate for refunds with an extended period for surcharges.
Finally, FWSC argues that if the Commissicn chooses to order
refunds and surcharges, both the payment of refunds and the
imposition of surcharges on all customers should be done over a
five year period.

If the Commission requires FWSC to refund and surcharge, an
important consideration will be over what period of time the
refunds and surcharges should be finalized. As noted throughout
staff’'s analysis, the Commisgsion’s decision regarding
refunds/surcharges should not impact FWSC's established revenue
requirement. This necesgitates special consideration based upon the
unique nature of requiring refunds and surcharges which are not
based upon a change in revenue requirement. Since this is the
Commission’s initial experience with this circumstance, there is no
precedent upon which to base a decision.

In corder to aveoid impacting revenue requirement, the funds
received through the surcharges should fund the refunds. While the
Commission can mandate when refunds are made, it cannot control
when and if surcharges will be paid. The Commission c¢an orxrder FWSC
to issue credits and checks for the entire refund within a specific
time period. However, based upon the magnitude of the surcharges
and the customers’ inability or refusal to pay, the timeframe or
expectancy that all surcharges will be paid cannot be controlled.
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Fairness and eguity dictate that the Commission consider the
financial impact upon both customer groups as well as the utility.
Further, the Commission should recognize that extending the time
pericd over which refunds and surcharges should be completed would
lessen the financial impact of the decision.

As stated earlier, some surcharges are extremely large. Based
upon the magnitude of this unexpected surcharge, staff believes
that it is unreasonable and unrealistic to ask customers who have
not had the ability to plan or budget for this expense to satisfy
this liability with a single payment. While the Commission had
previously ordered FWSC to make refunds within 90 days, that pricr
decision was made in the context of refunds only without
consideration of surcharges. Although an extended timeframe will
delay the refunds to customers, interest will continue to
accumulate on the unpaid balance, compensating customers for such
delay. In order to reduce monthly surcharge installments to a more
reasonable level, staff recommends that the refund and surcharge
process be completed over an extended periocd of time.

Requiring FWSC to borrow funds to make an immediate refund
would impact its liquidity and interest coverage ratio, as well as
impacting revenue requirement, if corresponding surcharges were to
be collected over an extended time pericd. While there may be
problems with uncollectible accountsg, it is both fair and equitable
that refunds and surcharges be completed over the same extended
timeframe. Further, both groups of customers will be treated in a
gimilar manner. The extended timeframe would allow for a better
matching of funds associated with the refunds and surcharges.
Accordingly, staff recommends that refunds/surcharges be completed
over the same extended timeframe if the Commission determinesg that
refunds and surcharges are reguired.

12 REFUND/SURCHARGE AS A REGULATORY ASSET

Another option considered by staff was to require a refund
within 90 days, and instead of requiring surcharges at the same
time, create a regulatory asset equal to the total surcharge amount
and allow the utility to recoup the asset by surcharging customers
over an extended period of time. A regulatory asset is an asset
that results from rate actions of regulatory agenciesg. A
regulatory asset arises from specific revenues, expenses, or losses
that would have been included in the determination of net income in
one period under the general requirements of the uniform system of
accounts but for it being probable that such items will be included
in a different period or periods for purposes of developing the
rates the utility is authorized to charge for its services. A
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regulatory asset can also be created in reconciling differences
between the requirements of generally accepted accounting
principles, regulatory practice, and tax laws. The creation of a
regulatory asset brings with it many new questions that must be
answered. To properly analyze whether the creation of a regulatory
asset 1is a viable option, statf was guided by several
considerations. These are discussed below.

Effect on Revenue Reguirement

If the Commission decides to implement the regulatory asset
option, it will require an increase in the utility’s revenue
requirement and a concomitant increase in rates to the surcharge
customers. As stated numerous times throughcut staff’s analysis,
GTE stands for the principle that “utility ratemaking is a matter
of fairness. Equity reguires that both the ratepayers and
utilities be treated in a similar manner.” 668 So. 2d at 972. The
revenue requirement as set by this Commission was upheld by the
Court and therefore should not be changed by the outcome of this

decision. This would be interpreted in an accounting sense that
the rate of return should not be changed; therefore, the utility
should be kept whole. To keep the utility whole under the

regulatory asset coption, the utility’s revenue requirement will
have to be increased to achieve a neutral effect on the utility’s
overall rate of return. This is required to compensate the utility
for not only the annual amortization of the asset but also a rate
of return on the unamortized balance, the income tax effect
generated by the rate of return, and regulatory assessment fees on
the rate of return.

Who Pavs for the Regulatory Asgsget

Normally, when a regulatory asset is created, it is included
in rate base which results in the entire customer base paying both
the return on the asset, as well as the annual amortization, income
taxes and regulatory assessment fees associated with it. However,
in this case the Commission cannot allow the costs to be spread
over the entire customer base because of the two distinct customer
groups. Following the decision of the Court, the cost of the
regulatory asset can only ke paid by the surcharge customers, the
group of customers in the service areas that received subsidies.
To do otherwise and require the refund customers to pay a portion
of the regulatory asset would not appear to be equitable as the two
customer groups would not then be treated similarly as the Court
regquired.
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Further, as stated before, the Court in GTE held that no
customer should be subjected to a surcharge unless that customer
received service during the period of time in dispute. 668 So. 2d
at 973. This decision further limits the number of customers who
are eligible to pay for the regulatory asset by eliminating the
cugtomers who were not a customer of the utility during the period
of time that the uniform rates were in effect. The refund customer
group is defined in the same manner.

It seems that to follow the Court’s definition of equity and
fairness, the calculation of customers’ refunds would have to be
calculated in the same manner as the surcharge, even though they
would not be done over a period of time. This would assure that
the two customer groups are treated in & gimilar manner. The
Commission is left with a range of options depending on the breadth
of the Commisgion’s definition of *“equity” and *“fairness”. The
following options fall within that range starting from the broadest
to the narrowest:

1. Calculate two regulatory assets; one for water and
one for wastewater. They should equal the total
surcharge amount for each. Then collect an average
or equal surcharge based on equivalent meter gize
from each water or wastewater sgurcharge customer
over a set period of time.

2. Calculate individual regulatory assets for each of
the 104 water and wastewater service areas equal to
each service area’s total surcharge. Then collect
an average or egual surcharge based on equivalent
meter size in each of the 104 service areas from
the surcharge customers over a set period of time.

3. Calculate thousands of individual regulatory assets
by customer, based on each individual water or
wastewater customer’s surcharge and collect each
individual customer’s surcharge over a set period
of time.

Option 1 is the broadest. (See Attachment B, Schedule 1 of 3)
The advantages of this option are: 1) that it is easily
administered; 2) surcharges are averaged which eliminates the
extreme highs; and 3) this opticon would have the least number of
amortization periods. The disadvantages are: 1) sgince it is not
based on consumption or service area it causes many customers to
pay far more or less than the subsidy that they received; 2) it
allows subsidies to flow from one service area to another; and 3}
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even though based on meter equivalents it treats commercial and
general gervice customers similar to resgidential customers, which
in most cases would allow them to be subsgidized and pay far less
than they should actually pay. The disadvantages of this firgt
option make it wvery unpalatable as an option and therefore, staff
believes that it should not be considered.

Thig option also may not be in accordance with the FPirst
District’s decision in Citrus County. Any uniform-based subsidies
may not be appropriate. In Citrus County, the Court reversed the
Commission’s approval of uniform statewide rates for the utility
systems which were operaticnally unrelated. (Citrus County at
1311) Thus a statewide application of a surcharge based upon Option
1 may not be viable.

Opticn 2 falls between the twoc extremes. (See Attachment B,
Schedule 2 of 3) The advantages of this option are: 1) the
surcharges are calculated by service area, which sgeemg more
equitable since the subsgidieg are contained in each service area
based on each service area’s revenue deficiency; 2} it is still
easy to administer; and 3) the actual surcharge that most customers
would pay would be much closer to the actual subsidy received, thus
minimizing subsidies. The disadvantages to this option are: 1)
since it is still not based on consumption some customers will pay
more than the actual subsidy received; 2) gince the surcharges are
done based on service area, some surcharges will be much higher
than in Option 1; and 3) even though the charge would be equated to
meter size, commercial and general service customers may end up
paying less than they should, since they are treated the same.
Staff believes that Option 2 has merit and should be considered.

Option 3 is the narrowest. {See Attachment B, Schedule 3 of
3} The advantages of this option are: 1) sgince it is based on the
consumption of each individual customer, the calculation of the
surcharge is the most accurate ¢f the three options; and 2) because
gome customerg’ surcharge will be fairly small, they could pay the
surcharge immediately. The disadvantages are: 1) it will be
extremely difficult to administer; 2) a large number of the
surcharges will be extremely high; and 3} as explained below, it
would regulre an extremely large number of different amortization
pericds. Option 3 does have some merit but it may be outweighed by
the extreme difficulty of its application.

Under any of these optionsg, it has to be understood that the
surcharge customers will end up paying more in the long run than
the subsidies that they received, Thig is due to the rate of
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return, income taxes and regulatory fees that will have to be paid
over the life of the regulatory asset.

It must be pointed out that the administrative cost to the
utility of implementing any of the three options above has not been
taken into account. The administrative cost of a regulatory asset
option can be very material, especially with Option 3. In
following the Court’s decisions, this may be a cost that cannot be
passed on to the utility without a commensurate revenue increase.
The administrative cost 1s an issue that will have to be explored
in further proceedings. This is discussed in Issue 4.

Amortization Period

The amcrtization period is dependent upon the rates currently
being charged for each service area. The determination of an
appropriate amortization period will have to be a judgement call
based on the Commission‘s determinatiecn of what fair, reasonable
and equitable rates would be for these surcharge customers. The
monthly surcharge along with the monthly bill should be affordable.
Therefore, affordability will be the major driving force in setting
the amortization pericd(s). Unfortunately, since the rates now
vary greatly for different service areas under the new cap band
rate structure, there may very well have to be groups of service
areas under different amortization periods. The higher the number
of service area groups, the more complicated administering the
process becomes.

Without determining the actual surcharges under each of the
three options above in conjunction with the capband rates currently
being charged, staff cannot make a determination of what the
amortization period should be. This information will have to be
gathered through further evidentiary proceedings. This 1is
discussed in Issue 4.

C. REFUND/SURCHARGE THROUGH A MECHANISM SIMILAR TO FUEL COST
RECOVERY

An option suggested by FWSC in 1its brief is to allow the
utility to administer the refunds and surcharges through a
mechanism similar to the fuel cost recovery clause used in the
electric industry. In its brief, FWSC submits that the most
equitable solution for all of its customers would be to provide
refunds and impose surcharges over a five-year period, without
interest. Under the utility‘s proposal, refunds and surcharges
would be imposed on all existing customers of FWSC as they may
change from month to month, based on adjustmente to the gallonage

+e 7370



DOCKET NO. 9%20199-WS
DATE: DECEMBER 4, 1997

charge on a service area basis. True-up accounts would need to be
established so that FWSC could true-up refunds and surcharges on an
annual basis for the establishment of the applicable gallonage
charge adjustments for the following year.

Before exploring the merits of this option, staff researched
whether the Commission has the legal authority to implement a
mechanism similar to that suggested by FWSC for the purpose of
administering a refund and surcharge. Staff loocked to the
authority for the fuel adjustment clause, which is a mechanism that
has been employed for many years in the electric industry pursuant
to the Commission’s general ratemaking authority for that industry.
Sections 366.05 and 366.06, Florida Statutesg, provide that the
Commission has the authority to determine and fix fair, just, and
reasconable rates. No specific statutory authority exists for the
implementation of the clause. Therefore, by analogy, staff
believes that the Commission would also have the authority to
implement a similar procedure for the water and wastewater industry
under its general ratemaking authority set forth in Sections
367.081{(2) and 367.121, Florida Statutes. As long as the mechanism
is similar in nature and characteristics to the fuel adjustment
clause, this general ratemaking authority should be sufficient to
legally uphold the mechanism.

Given that a mechanism similar to the fuel adijustment clause
is a 1legally wvalid option, staff examined the merits of this
proposal. According to FWSC, this mechanism would avoid extreme
complications which would arise when FWSC attempts to identify,
contact, collect from or pay to former customers no longer sgserved
by the utility. To highlight this problem, FWSC notes that there
may be up to 30,000 former customers who have left FWSC’s service
areas affected by Southern States. This would mean that the net of
the surcharge/refunds applicable to the anticipated 30,000 former
customers would have to be recovered from the remaining surcharge
customers.

Staff agrees with FWSC that a methodology requiring refunds
and surcharges on a per customer basis and applicable only to those
customers during the period the uniform rate was in effect would
potentially create a heavy burden on the surcharge customers.
Under a customer-specific methodology, the net of the surcharge
amount applicable to former customers less the unrefundable amount
would have to ke borne by the surcharge customers, since the
utility’s revenue requirement must not be changed. A mechanism as
suggested by FWSC would lessen the impact on the surcharge
customers. However, staff has concerns with certain aspects of the
utility’s proposal as discussed below.
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The utility’s proposed mechanism includes the following
elements: applicable to existing customers as a surcharge or
credit to the gallonage charge; 2) 1t would be in effect for a
five-year period; 3) it would include no interest on either refunds
or surcharges; 4) it would be applied by service area rather than
customer-specific; and 5) it would include a true-up adjusted on an
annual basis. As discussed earlier in thisg recommendation, it is
staff’'s opinion that the idea of implementing the refund or
surcharge without interest is not a legally valid option.
Therefore, this aspect o©of the utility’s proposal must be
eliminated.

Staff’s main concern with this mechanism is that it would be
applicable to all existing customers. Asg mentioned earlier, the
GTE decision required that no customer should be subjected to a
surcharge unless that customer received service during the disputed
period of time. To be consistent with this decision, the surcharge
in this case should only be applicable to customers that received
gservice during the period of time the uniform rate was in effect,
which was September 15, 1933 thrcough January 23, 1996.

However, as noted above, 1f staff follows this aspect of the
GTE decision while not impacting the utility’s revenue requirement,
the remaining surcharge customers would be forced teo absorb not
only the surcharge amount applicable to them individually, but also
any amcount the utility cannot collect from former customers. The
argument set forth that these customers should pay a surcharge at
all is that they benefitted from the uniform rate by paying less
than they should have. In their brief, the Associations refer to
these benefits as “undeserved economic windfalls”. However, if
these customers must absorb all of the uncellectible surcharge
amounts, they would be paying more through a surcharge (perhaps
substantially more) than any benefit they may have received under
the uniform rate. Staff bkelieves this would not be fair or
equitable to the surcharge customers, nor would it be treating them
in a “similar” manner as the refund customers or the utility.

It ig difficult to find a solution to this casge that can
recconcile all of the court mandates and c¢onstraints set forth in
the GTE and Southern States decisions as well as current statutory
requirements. However, staff believes the Commission must attempt
to comply as closely as possible and practicable with these court
decigiong. It 1g important to note, however, that the Court relied
on the concepts of fairness and eguity to all affected groups in
both decigicons. Staff believes any decision made in this instance
should be with those basic concepts in mind.
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In that regard, staff considered a methodology which requires
refunds but employs a clause mechanism similar to the electric fuel
adjustment c¢lause for the surcharge. Under this methodology,
refunds could ke done either customer-specific or by service area
as discussed previously. The clause would be applicable only to
the surcharge customers.

If approved, the utility proposes that such a clause remain in
effect for a five-year period. Staff believes the length of time
should depend on the amount of uncollectible surcharges, which
cannot be estimated at this time. Staff suggests that the clause
could be administered similar to the fuel adjustment clause, in
that a hearing would be held annually to determine the amount of
the surcharge that should be recovered over the following year and
the calculation of the surcharge based on projected consumption in
the upcoming year. Staff agrees with FWSC that such a clause would
require a true-up wmechanism to address the accuracy of the
projected consumption and any future unclaimed refunds and
uncellectible surcharges.

The clause could be specific to each service area or apply to
all affected service areas on a combined basis. In staff’'s
opinion, this should depend on the feasibility of administering a
separate clause for each of the 127 service areas involved in this
docket. Without specific information from the utility on the cost
of collecting the information and setting up a billing system to
handle it, gtaff is unabkle to determine whether a service area
gspecific clause would be feasible. However, as noted earlier, if
it applies to all affected service areas, it may violate the
Court’s finding in Citrug County, which requires a finding by the
Commigsion of functicnal-relatedness of a utility’s facilities and
land prior to the implementation of a uniform rate. Because no
finding regarding the functional-relatedness of FWSC’'s facilities
and land has been made in this docket, a uniform clause may be
illegal.

If the Commissicn desires to pursue the cost recovery true-up
mechanism, staff believes that an evidentiary proceeding would be
necessary to address all of the details Staff is unable at this
time to address, including:

1. How long the clause should be in effect.

2. Whether the clause should be applied on a sgervice area
bagis or collectively to all affected service areas.

3. What should be included in the true-up mechanism.

51

7573



DOCKET NO. 920199-WS
DATE: DECEMBER 4, 1997

A hearing would allow all parties to explore the administration of
the clause and would ensure that it would be implemented as easily
and equitably as possible. This is addressed further in Issue No.
4,

D. COMMISSICON REFUNDS TQ CUSTOMERS FROM REGULATORY ASSESSMENT
FEES

Another coption analyzed by staff was whether or not the FPSC,
in resolving the refund/surcharge dilemma associated with FWSC's
rate structure change, could utilize either completely or partially
funds generated by regulatory asgsessment fees to fund refunds teo
those customers who overpaid. The answer to this question hinges
upon the determination of whether the dilemma created by the FPSC’s
actions in this case constitutes a “cost of regulating water and
wastewater systems. Section 367.145(3), Florida Statutes.
Unfortunately, Chapter 367, Florida Statutes, does not set forth a
definition or offer any explicit guidance as to what constitutes a
cost of regulating water and wastewater utilities. In addition,
there exists no case law interpreting this statute, and the
legislative history sheds no light on the proper interpretation.

Section 367.145, Florida Statutes, provides for the collection
of regulatory agsgsesgssment fees from each water and wastewater
utility regulated by the FPSC. More specifically, Section
367.145(3), Florida Statutes, provides that “[flees collected by
the Commisgsion pursuant to this section may only be used tc cover
the cost of regulating water and wastewater systems.” In addition,
Section 350.113(2), Florida Statutes, provides that all fees
collected by the Commigsion are to be credited to the Florida
Public Service Regulatory Trust Fund to be used in the cperation of
the Commission.

While it is arguable that the FPSC’s decisions have created
the refund/surcharge dilemma and that the FPSC should bear the
responsibility of resolving this matter, it is doubtful that such
use of regulatory assessment fees could legitimately be considered
a cost of regulating water and wastewater systems. The legislature
intended regulatory assessment fees to be used to fund the everyday
operations of the FPSC and not to remedy extraordinary
circumstances such as those present in this case, especially when
they can be remedied through other appropriate measures.
Therefore, based on this ratiocnale, a statutory change probably
would be needed in order to utilize regulatory assessment feeg in
a situation such as this.
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Notwithstanding the statutory concerns, staff is also
concerned whether this approach would set precedent for future
cases. If this option is employed here, the FPSC should be
prepared to utilize it in other cases if the situation presents
itself and so warrants. Further, depending upon the parameters
defined in the use of these funds and the regulting financial
magnitude, there exists the potential for the impairment of the
performance of the FPSC’'s operations, functions, and duties.
Finally, the practical effect of using regulatory assessment fees
in this manner is that the customers of other regulated utilities
will be subsidizing the change in FWSC’s rates.

Therefore, staff deoces nct believe that the Commission should
nor can, absent a statutory revision, utilize funds generated by
regulatory asgsgseggsment feeg to refund to those FWSC’s customers who
overpaid under the uniform rate structure.

Other TIgsues

In the event that surcharges are ordered with interest, FWSC
states in its brief that the Commission must provide FWSC
additional revenue to reflect income tax liability associated with
the interest to be paid to FWSC during the surcharge pericd. To do
otherwise, according to the utility, would not make FWSC whole and,
thus, would be inconsistent with the Southern States decision.
Further, FWSC c¢ontends that in the event surcharges are ordered,
the utility should not be required to pay regulatory agsesgment
fees on such amounts since they have already been paid to the
Commission when  the revenue first was collected. :\
refund/surcharge order would simply force a refund of the prior
revenmie to be replaced by identical revenue under a surcharge.
While staff does not agree that the revenues would be identical,
gtaff does agree that regulatory assessment fees should not bhe
collected on the net amount of the refunds/surcharges. However, if
the Commissicn determines that a zregulatory asset 1s the
appropriate action, regulatory assessment fees will be payable only
on the rate of return portion of the surcharge. The rate of return
on the regulatory asset was discussed earlier. S8Staff agrees with
FWSC that the regulatory assessment fees have been previocusly paid
to the Commissicon. To require the payment of regqulatory assesgsment
fees on this amount would constitute double recovery by the
Commisgsion.
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Conclugion on Reguiring Refunds/Surcharges

In ¢conclusion, based on the foregoing, staff believes that if
the Commission requires refunds, the utility has a legal obligation
to do sc with interest, and that the Commission has the authority
to allow a utility to surcharge customers who underpaid. The
Commission must allow the utility an opportunity to recoup its
costs for providing services to customers who underpaid, which may
include interest. The utility may surcharge customers who have
left the service area, but it cannot surcharge new customers. The
utility may refuse or discontinue service to customers who refuse
to pay the surcharge if the Commission determines such refusal is
a violation of Rule 25-30.320(2) (g), Florida Administratiwve Code.

If the Commission determines that FWSC should be required to
refund and allowed to surcharge, it should be guided by the
mandates from the Southern States and GTE decisions and the overall
issue of fairness in determining the appropriate methcodology. The
guidelines from the court include that neither the utility nor the
ratepayers should receive a windfall from an erroneous Commission
order, new customers cannct be surcharged, and ratepayers and the
utility should Dbe treated similarly. Staff notes that any
methodology of refunds and surcharges other than customer-specific
may be contrary to the First District’s decisions that no customer
group should receive a windfall due te an erroneous order.
However, even the customer-specific refund and surcharge
methodology is fraught with inequities in reconciling the First
District’s decision that the revenue requirement shall not be
changed. For this reason staff 1s not making a specific
recommendation as to which methodelogy should be adopted. However,
once an option is chosen, staff recommends that the Commission
conduct a short evidentiary hearing to analyze the implementation
questions congistent with the discussion in the fcllowing issue.

54 7376



DOCKET NC. 9201929-WS
DATE: DECEMBER 4, 1997

ISSUE 4: If the Commission determines that FWSC should be required
to make refunds and surcharges to comply with Southern States
Utils., Inc. wv. Florida Public Service Comm‘n, should an
evidentiary proceeding be scheduled to determine guidelines for
implementation?

RECOMMENDATION: Yes. If the Commission chooses any variation of
the refund/surcharge option, it should hold a one-day hearing to
determine the guildelines for implementation and final resolution.
The dateg for filing testimony, etc. should be established by the
Prehearing Officer by order. (ALL STAFF)

STAFF ANALYSIS: FWSC requests that the Commission postpone a
decision in this proceeding until:

1. a prehearing conference is ordered so that all
relevant issues may be identified;

2. hearings are scheduled for the introduction of
evidence of financial impacts, interest rates,
recovery periods, customer base and other issues
including those as may be raised by other parties;

3. all customers, including existing customers,
receive notice of the issues being addressed in
this proceeding and are given adequate time to
prepare for hearing; and

4, the parties are given an opportunity to file briefs
addresgging all issues after evidentiary hearings
are concluded.

Derouin, et al. cite to Fleorida Gas Co. v. Hawkinsg, 372 So. 2d
1118 (Fla. 1979), and state that when factual matters affecting the
fairness of utility rates are being considered by a regulatory
commission, the rudiments of fair play and due process reguire that
the company must be afforded a fair hearing and an opportunity to
explain or rebut those matters. Keystone/Marion state that if the
Commission imposes a surcharge, it should determine that the
utility has the ability to refund/surcharge with the requisite
pPrecisicon as a precondition to any decision to proceed in that
manner.

As stated earlier, the Commission’s role at thig point is
purely ministerial and the Commission must expeditiously comply
with the Court’s mandate. In that regard, staff does not believe
that a decision on the appropriate action can or should be
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postponed. Based upon the reading of the Court opinions, all
relevant case law, the record in Docket No. 920199-WS, the briefs,
and the input from the parties and customers, staff believes that
the Commissicn has sufficient feoundation to reach a decision on the
appropriate option. However, as discussed in the previous issue,
staff does not have all of the information necessary to adeguately
recommend how the appropriate action should be implemented. The
information necessary was not provided by the parties in their
briefs, nor was it contained in the record in this docket.

Therefore, staff recommends that if the Commission chooses any
variation of the refund/surcharge option, the record should be
reopened for a one-day hearing to address the guidelines for
implementation (specific questions identified below). The dates
for filing testimony should be established by the Prehearing
Officer by order. Staff believes that this will not conflict with
the mandate issued by the First District. In the mandate, the
Court remanded the cauge “for further proceedings consistent with
the opinicon.” “A remand cf this type does not preclude a deputy
from exercising a quasi-judicial discretion teo receive additional
testimony if he deems it necessary to enable him to comply with the
mandate. Tampa Electric Co. v. Crosgby, 168 So. 2d 70, 73 (Fla.
1964), Basic Energy Corp. v. Hamilton County, 667 So. 2d 249 (Fla.
1st DCA 1995), Nielsen v. Paneil, Tnc., 227 So. 2d 883 (4th DCA
1969} .

If the Commiggion approves refunds and surcharges, the
following issues should be addressed:

1. Shcould the refunds and surcharges be done on a
customer specific basis or by service area;

2. If refunds and surcharges are done by service area,
should they be calculated cn a simple average or
should meter equivalencies be considered;

3. Over what period of time should the refunds be
igssued and surcharges be collected;

4, How should the uncollectible surcharges for current
and prior customers be treated;

5. Should the surcharge be implemented for customers
who have left the system;

6. What interest rate is applicable to the refunds and
surcharges;
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How should the administrative costs of refunds and
surcharges be treated and/or recovered;

Should FWSC be allowed to c¢collect the income tax
effect of the surcharges, and if so, how; and

Should  the utility  disconnect service for
nenpayment of the surcharge?

If the Commission determines that a regulatory asset shcould ke
established to recover the surcharge amount, the following issues
should be addressed:

A,

How does the creation of a regulatory asset affect
the utility’s revenue reguirement;

Whether the return on such asset should be charged
to all FWSC ratepayers;

Should the regulatory asset be calculated on a
customer-gpecific basis, service area basisg, or
collectively to affected service areas;

How long the regulatory asset should be amcrtized;

How the administrative costs of refunds and
surcharges should be treated and/or recovered;

Whether FWSC should be allowed toc collect the
income tax effect of the surcharges, and if so,
how; and

Whether the utility should disconnect service for
nonpayment of the surcharge.

If the Commissicn determines that a cost recovery/true-up
mechanism should be utilized for the surcharges, the following
issues should be addressed:

A g

2.

How long the clause should be in effect;

Whether the clause should be applied on a service
area basis or collectively to all affected service
areas;

What should be included in the true-up mechanism;
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How the administrative c¢osts of refunds and
surcharges should be treated and/or recovered;

Whether the clause should include a provisicn for
the income tax effect of the surcharges; and

Whether the utility should disconnect service for
nonpayment of the surcharge.
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ISSUE 5: Should FWSC be required to refund to itg Spring Hill
facilities the difference between revenues collected through the
uniform rate and modified stand-alone rate for the period January
23, 1996 through June 14, 19972

RECOMMENDATION: Yes, FWSC should be ordered to refund to its
Spring Hill service area the difference between revenues collected
through the uniform rate and the modified stand-alone rate for the
period January 23, 1996 through June 14, 1997. The refunds should
be made in acceocrdance with Rule 25-30.360, Florida Administrative
Code. (ALL STAFF}

STAFF ANATYSTS: Staff has listed below an outline of the events
which have transpired in this docket regarding the Spring Hill
issue: :

09/15/93 Uniform rates implemented.

04/06/95 Order No. PSC-93-0423-FQF-WS is reversed
(Citrus Countyvy)

10/19/95 Order No. P8SC-95-1292-FOF-WS issued on
remand requiring implementation of

modified stand-alcone rates and requiring
refund {(includes Spring Hill).

01/23/96 Interim rate implemented in Docket No.
950495-WS based upon modified stand-alone
rates for the facilities in that docket
(does not include Spring Hill}.

02/29/96 GTE opinion issued.
03/21/9%6 Order No. PSC-96-0406-FOF-WS issued -

FPSC reconsiders entire decision in light
of GTE and requests briefs.

08/14/96 Order No. PSC-96-1046-FOF-WS issued -
gsecond order on remand affirms
implementation of modified stand-alone
rates, requires refunds, but no

surcharge. Denies petition to intervene.

09/03/96 Utility appeals Order No. PSC-96-1046-
FOF-WS.
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09/03/96 Utility files Mection for Stay of Order
No. PS5C-56-1046-FOF-WS with the
Commission.

09/12/96 City of Keystone Heights files appeal of

Order No. PSC-396-1046-FOF-WS.

10/28/96 Crder No. PSC-96-1311-FQF-WS issued -
granting utility’s motion for stay.

02/14/97 Order No. PSC-97-0175-FOF-WS isgsued -
modified stay to reflect that only the
refund was stayed by Order No. PSC-9%6-
1311-FOF-WS, not the implementation of
modified stand-alone rates for Spring
Hill.

02/28/97 Urility files motion for reconsideration
of Order No. PSC-97-0175-FOF-WS zand
meotion for stay.

05/14/97 Order No. PSC-97-0552-FOF-WS - denies
Utility’s motion for reconsideration.

06/11/97 Utility files emergency motion to review
denial of stay at First District.

06/14/97 Utility implements new rates in Spring
Hill pursuant to Settlement Agreement.

06/17/97 Southern Stateg opinion issued.

06/25/97 First District denies utility’'s emergency

motion to review denial of stay.

FW3C's Spring Hill service area was one of the facilities
affected by the uniform rate structure originally approved by Order
No. PSC-93-0423-FOF-WS. Cn April 5, 1994, Hernando County
rescinded Commission jurisdiction. However, pursuant to Section
367.171 (5}, Florida Statutes, the Commission retained jurisdiction
of the pending case. Accordingly, the Spring Hill facility will
remain part of Docket No. $20199-WS, until final disposition by the
Commission.

In its original decision on remand of the uniform rate order,
the Commission, by Order No. PSC-95-123%2-FOF-WS, ordered FWSC to
implement a modified stand-alone rate structure for all 127

60

7382



DOCKET NO. 920199-WS
DATE: DECEMBER 4, 19%97

facilities in Docket No. 920199-WS and to make corresponding
refunds. However, as stated earlier, the Commission reconsidered
this order in light of the GTE court decision. By Order No. PSC-
96-1046-FOF-WS, the Commission reaffirmed in all respects that
portion o©f ©Order No. PSC-95-1292-FOF-WS related to the
implementation of a modified stand-alone rate structure. This
order was appealed by several parties including FWSC and the City
of Keystone Heights. However, prior to the City’s appeal, FWSC had
filed a motion for stay which the Commission granted by Order No.
PSC-96-1311-FOF-WS.

Subsequently, by Order No. PSC-97-0175-FOF-WS, upon motion by
QOPC, the Commission modified Order No. PSC-96-1046-FCOF-WS to
reflect that only FWSC’s refund obligation was stayed pending
appeal, and that FWSC should implement the modified stand-alone
rate structure for the Spring Hill customers consistent with prior
Commission Orders Nos. PSC-95-1292-FOF-WS and PSC-96-1046-FOF-WS.
On February 28, 1997, FWSC filed a motion for reconsideration and
motion for stay of Order No. PSC-97-0175-FOF-WS. On May 14, 1997,
the Commission issued Order No. PSC-97-0552-FOF-WS which denied the
petition for reconsideration and again affirmed that modified
stand-alone rates were to be implemented for the Spring Hill
customers.

For the facilities that were part of the mosgt recent rate
proceeding, Docket No. 950495-WS, the modified stand-alone rates
were implemented on January 23, 1996, when the interim rates were
approved. In Order No. PSC-96-0125-FOF-WS, the Commission found
that consistent with the First Digtrict’s mandate and Order No.
PSC-95-1232-FOF-WS, it was appropriate to base interim rates on a
modified stand-alone rate structure. The Commission further
determined that even though the modified stand-alone rates had not
been implemented by FWSC, those were the final approved rates for
those facilities included in Docket No. 920199-WS.

By Order No. PSC-95-1385-FOF-WS, issued November 7, 1995, the
Spring Hill facility was excluded from Docket No. 950495-WS;
therefore, the customers of the Spring Hill facility w¥emained on
the uniform rate structure until the June 14, 1997 rate change. In
its brief, FWSC states that Hernandoe County settled a rate case
filed by FWSC by establishing stand-alone rates for Spring Hill.
Although not within the Commission’s jurisdiction, staff has
analyzed the settlement agreement for informational purposes and
notes that the implemented rates are baged upon the modified stand-
alone rates approved in Order No. PSC-95-12392-FOF-WS, not upon pure
stand-alone rates.
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FWSC’s position is based upon a legal argument and its
affidavit stating it did not exceed its authorized rate of return
during 1399%96. In its brief, FWSC argues that the automatic stay
triggered by the City of Keystone Heights’ appeal of Order No. PSC-
96-1046-FOF-WS barred FWSC’s implementation of the modified stand-
alone rate structure for all 127 service areas, including Spring
Hill because no party moved to modify or vacate the automatic stay.
FWSC contends that it had no authority to implement the modified
stand-alone rates for the Spring Hill facilities during the stay.
The effect of the automatic stay was to confirm that FWSC had no
choice but to charge Spring Hill customers the approved and
effective tariffed uniform rates while Order No. PSC-96-1046-FOF-WS
was on appeal by Keystone Heights until disposition of the appeal,
withdrawal of the appeal, or modification or vacation of the
automatic stay which never occurred. The other service areas only
experienced a change to modified stand-alone rates in a separate
docket, not in this docket. According to FWSC, had FWSC not filed
the 1995 rate application, the uniform rate structure would still
be in place to this day for all 127 service areas absent some
medification or vacation of Keystone Heights' automatic stay.

FWSC states that OPC never disputed the fact that the uniform
rates were the only rates FWSC could lawfully charge the Spring
Hill customers during the stay. Further, FWSC contends that OPC
mischaracterizes the charging of such rates as a "windfall" to
FWSC. FWSC also states that effective September 1, 1997, it
reduced its stand-alone rates for the Spring Hill customers in an
amount which totals a $1.6 million revenue reguirement decrease
which is below the cogt of service. FWSC asserts that this
decision constitutes a material reparation for any alleged
overpayments based on modified stand-alone rates dating back to
1393. FWSC argues that refunds for the stay period would be
clearly duplicative. Additionally, FWSC contends that confiscation
of the revenues collected during the stay pursuant to legally
established rates would violate its state and federal
congtitutional rights to due process. FWSC believes that the
principles of equity and fairness emphasized in GTE and Scouthern
States eliminate the option of requiring FWSC to bear the financial
burden of any refunds to the Spring Hill customers for the stay
pericd. Therefore, if the Commisgion does order a refund for the
Spring Hill customers, then the surcharges necessary to recover the
cost ¢f such refunds should be borne by all of FWSC’s customers in
the remaining 125 service areas in this docket.

In its brief, OPC states that while Order No. PSC-95-1292-FOF-

WS never became final, it was the intent of the Commission asg
affirmed in Order No. PSC-397-0175-FOF-WS that all systems included

62

7384




DOCKET NO. 92019S%-WS
DATE: DECEMBER 4, 1997

in Docket No. 9220199-WS implement modified stand-alone rates. Once
FWSC implemented the interim rate increase in Docket No. 950495-WS
based on modified stand alone rates, there was no longer any reason
for Spring Hill’s customers to continue paying uniform rates. The
interim rates provided the full revenue reguirement for the service
areas included in that docket without requiring a subsidy from
Spring Hill. OPC asserts that after the modified stand-alone rates
went into effect on January 23, 1896, FWSC, not any customer group
received a windfall equal to the difference between uniform rates
and the modified stand-alone rates. OPC believes that in
accordance with the equity principles set forth in GTE and Southern
States, FWSC should refund over-collections for this time period.

Automatic Stay

As previously discussed, FWSC asserts that the City of
Keystone Heights triggered an automatic stay when it appealed Order
No. PS8C-96-1046-FOF-WS on September 12, 18%6. FWSC contends that
the City’'s appeal triggered a second stay which barred FWSC's
implementation of the modified stand-alone rate structure for all
127 service areas, including Spring Hill. No party moved to modify
or vacate the automatic stay. Therefore, FWSC contends that it had
no authority to implement the modified stand-alone rates for the
Spring Hill facilities during the stay.

Staff believes that FWSC’'s reliance on this argument is
misguided. While staff agrees that pursuant to Rule 25-22.061(3),
FPlorida Administrative Code, an autcmatic stay is triggered by a
public body‘s appeal of a Commission order, in this <ase, the
Commission also granted FWSC a stay of the order subsequent to the
creation of the automatic stay as a result of the City’s appeal.
OPC then filed a motion for reconsideration or in the alternative
motion to modify the stay. Having found that Rule 9.310({a},
Florida Rules of Appellate Procedure, provided the Commission with
continuing jurisdiction, in its discretion, to grant, modify, or
deny such relief, the Commission granted OPC’s alternative motion
to modify the stay to reflect that only FWSC's obligation to
provide refunds was stayed pending appeal. Subsequently, FWSC's
emergency motion to review this decision by the Commission was
denied by the First District.

Staff 1is particularly cognizant of the fact that the
Commission’s decisions to grant and then modify the stay requested
by the utility transpired after the automatic stay was created by
Keystone Heights’ appeal. Therefore, staff believes the practical
effect of the Commission’s modification of the stay requested by
FWSC was to eliminate or vacate that portion of any and all =tays
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pertaining to the utility’s obligation to implement the wmodified
stand-alone rate structure for Spring Hill, which included the
City’'s automatic stay. Therefore, staff believes that when the
Commission granted OPC’s motion to modify FWSC’s stay, the City’s
automatic stay was modified as well. FWSC’s argument would in
essence amount to the existence of two separate stays of the same
order with only one of those stays being modified. This
interpretation not only would be impractical, but would be non-
sensical as well. Staff conducted resgearch on this issue, but was
unable to find any precedent for this situation. Accordingly,
staff believes that FWSC's argument 1is unfounded and recommends
that FWSC be required to refund the difference between revenues
collected through the uniform rate and the modified stand-alone
rate for the periocd January 23, 1996 through June 14, 1997.

However, even assuming arguendo that the automatic stay
resulting from Keystone Heights’ appeal prevented FWSC from
implementing the modified stand-alone rate, staff still believes
the utility is legally obligated to refund the difference in
revenues collected. The law in Florida is very clear regarding the
effects of a gstay. In Florida, the term supersedeas means stay.
A supersedeas or stay is preventive in nature and maintains the
status quo pending appellate proceedings. In re: Purifiner
Distribution Corp., 188 B.R. 1007, 1009 (Bankr. M.D. Fla. 1985);
Hudgon v. Keene Corporation, 445 So. 2d 1151 (Fla. 1lst DCA 1984),
rehearing denied 472 So. 2d 1142 {(Fla. 1985) {Opinion would not
affect interests of parties against whom case had been stayed);
Green v. Green, 254 So. 24 802 {(Fla. 3rd DCA 1571) (A party in
whose favor judgment was rendered shall not suffer by stay of which
was entered); Penngylvania Threshermen & Farmersgs’ Mut. Cas. Ins.
Co. Vv. Barrett, 174 So. 24 417, 418 {(Fla. 3rd DCA 1965) (The
supersedeas, being preventive in nature, does not set aside what
the trial court has adjudicated, but stays further proceedings in
relation to the judgment until the appellate court acts thereon).

An automatic stay does not undo or set aside what the trial
court has adjudicated; it merely suspends the order, ity of Plant
City v. Mann, 400 8So. 2d 852 (Fla. 1%81l), citing Henry wv.
Whitehurst, 66 Fla. 567, 64 So. 2d 233 (1914) and El1 Prado
Restaurant, Inc. v. Weaver, 259 So. 2d 524 (Fla. 3d DCA 1972).
Indeed, an automatic stay during the initial appeal ends when the
district court of appeal issues its mandate. City of Miami v.
Arostequi, 616 So. 24 1117, 1120 (Fla. 1lst DCA 1993).

In the Plant ity case, the Supreme Court affirmed a
Commisgssion order directing the utility to refund excess franchise
fees collected from customers during the pendency of an appeal

64

7386



DOCKET NO. 920199-uWs
DATE: DECEMBER 4, 1997

while an autcmatic stay was in effect. 400 So. 2d at 953. In
support of its decision, the Supreme Court stated that “a
supersedeas on appeal from a final judgment stays the execution but
does not undo the performance of the judgement”. Id.

Therefore, an automatic stay is a mechanism that merely delays
the enforcement of the judgment and does not annul it like a
reversal. Id. Thus, even assuming the automatic stay which
resulted from Keystone Heights’ notice of appeal was not modified
in any sense, the stay still does not release FWSC from its
obligation to provide refunds to customers in the Spring Hill area
because the stay did not set aside or undo the performance of Order
No. PSC-95-1292-FCF-WS, but merely stayed the execution of the
order until the appeal was decided.

Straube v. Bowling Green Gas Co.

In its brief, FWSC citesg to Straube v. Bowling Green Gas Co.,
227 S.W.2d 666 (Mo. 1950), to support its argument that it should

not be compelled to refund legally established rates obtain during
the stay period. In particular, FWSC asserts that the facts in
Straube are parallel to the facts in this docket. However, staff
believes that this assertion is incorrect. Straube did not involwve
a Commission order directing the utility to provide a refund for
funds collected under an erronecus Commission order. Moreover,
Straube did not involve rates that were found to be improper and
illegal as in this docket by the Citrus County decisiocon.

Notwithstanding the decision in Citrusg County, FWSC argues in
its brief that to confiscate revenues collected by FWSC from Spring
Hill’s customers during the stay period pursuant tc the legally
established uniform rates would, as recognized in Straube, violate
FWSC’s state and federal constitutional rights to due process.
However, staff believes that this argument is flawed because the
uniform rates in this docket were found by the Court to be improper
and illegal. Moreover, the “windfall” reaped by the utility in
Straube was in a “non-ratemaking setting”. Reinhold v, Fee Fee
Trunk Sewexr, 664 S.W.z2d 599, 603 (Mo. Ct. App. 1984).
Furthermore, the Straube case dealt with the legal theory of unjust
enrichment, not the state and federal constitutional rights of a
utility as argued by FWSC.

Based on the foregoing, staff believes that the automatic stay
that resulted from Keystone Heights’ notice of appeal dces not
release FWSC from its obligation to provide refunds to the
customers in the Spring Hill area. Staff does not believe that the
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case cited by FWSC in its brief is analogous or applies to the
circumstances in this docket.

Refund to Spring Hill

At issue 1is whether FWSC should have implemented modified
stand-alone rates at its Spring Hill facility on January 23, 1996
when the interim rates in Docket No. 950495-WS went into effect and
whether a refund is required to Spring Hill customers based upon
the difference between the uniform rate and stand-alcone rate from
January 23, 1996 through June 14, 1997.

This issue is created, in part, by the approval of rates in
two separate dockets with the approved rates being applicable to
Spring Hill in only one docket. When interim rates were approved,
a portion of the Remand Order was satisfied since all service
areas, except Spring Hill, ceased to use the uniform rate on
January 23, 1996. At that time, only refunds associated with the
uniform rate were still under appeal. Staff agrees with OPC that
there was no rationale for Spring Hill to remain on its uniform
rate after modified stand-alcne rates were implemented for all
other systems. It was the uniform rate structure which created the
so called “winners/losers” sgcenario to meet the utility’s total
revenue regquirement, and subsidies were an inherent part of the
uniform rate structure. The interim modified stand-alone rates
implemented on January 23, 1996 were based upon a new revenue
requirement which made the utility whole for all service areas,
excluding Spring Hill. Therefore, after that date, a subsidy from
Spring Hill was not needed to compensate for under-recovery from
any of the other systems. Maintaining the uniform rate for this
period resulted in excess revenues being collected and retained by

FWSC from the Spring Hill customers and “[als the supreme court
explained in Clark, ‘[ilt would clearly be inegquitable for either
the utilities or ratepayers to benefit, thereby receiving a
windfall, from an erroneous PSC order.” 22 Fla. L. Weekly at
D1493.

Regardless of the stay argument, the fair and equitakle
approach, as the Commission intended in QOrder No. PSC-97-0175-FOF-
WS, was that all facilities subject to the uniform rate change to
the modified stand-alone rate structure. FWSC argues that in 1996,
even though the Spring Hill rate contained a subsidy, it did not
overearn and if a refund is ordered, corresponding surcharges must
be collected from other customers. To borrow a phrase from
Southern States, staff does not believe this argument holds water.
Rates are established to allow the utility the opportunity to earn
its authorized rate of return. {emphasis added) . The actual
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return to be earned is not guaranteed. Circumstances may occur
after the rates are set that may affect the achieved rate of
return. These factors may include turnover of customers, usage, an
increase or decrease in expenses, etc. Therefore, whether or not
FWSC overearned or underearned during this time is of no
consequence.

Pursuant to Citrus_County, uniform rates were clearly invalid
which thereby negates any argument based on the utility’s earnings
level. The fact remains that Spring Hill customers were required
to continue paying the uniform rate long after all other customers
had changed to the modified stand-alone rate, and the Commission
can and should correct this error by ordering a refund.

Accordingly, staff recommends that FWSC be required to refund
to its Spring Hill service area the difference between revenues
collected through the uniform rate and modified stand-alone rate
for the period January 23, 1996 through June 14, 1997. The refunds
should be made in accordance with Rule 25-30.3260, Florida
Administrative Code.
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ISSUE 6: Should the docket be closed?

RECOMMENDATION : No, the docket should remain open to conduct
further evidentiary hearings on the implementation and final
resolution of this matter 1f the Commission approves the
refund/surcharge option. To that extent, the order should be
issued after the final resclution of this matter. However, 1f the
Commission determines further hearings are not required, the docket
should be administratively c¢losed upon staff’s verification that
the utility has completed the required refunds and surcharges.
Further the utility’s bond can be released upon staff’s
verification that the refunds have been completed. If the
Commission approves the no refund, nco surcharge option, no further
action is required and the docket should be closed. (All STAFF)

STAFF ANALYSIS: The docket should remain open to conduct further
evidentiary hearings on the implementation and final resoluticn of
this matter if the Commission approves the refund/surcharge option.
To that extent, Staff believes that the order should be issued
after the final resolution of this matter. However, 1if the
Commission determines further hearings are not required, the docket
should be administratively closed upon staff’s verification that
the utility has completed the required refunds and surcharges.
Further the utility’s bond c¢an be released upon staff’s
verification that the zrefunds have been completed. If the
Commission approves the no refund, no surcharge option, no further
action is required and the docket should be closed.
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Service Area

AMELIA ISLAND

APACHE SHORES

APPLE VALLEY

BAY LAKE ESTATES
BEACON HiLLS
BEECHER'S POINT
BURNT STORE
CARLTON VILAGE
CHULUOTA

CITRUS PARK

CITRUS SPRINGS
CRYSTAL RIVER HIGHLANDS
DAETWYLER SHORES
DELTONA

DOL RAY MANOR

DRUID HILLS S
EAST LAKE HARRIS EST,
FERN PARK o
FERN TERRACE
FISHERMAN'S HAVEN
FLA CNTRL COMM PARK
FOUNTAINS

FOX RUN

FREENDLY CENTER' =
GOLDEN TERRACE

DECEMBER 4,

920199-WS

1997

FLORIDA WATER SERVICE CORPORATION

Attachment A
Page 1 of 2

~ REFUND T

SURCHARGE

CUSTOMER
HIGHEST | LOWEST |CUSTOMERS | AVERAGE

CUSTOMER

FHIGHEST ‘ LOWEST | CUSTOMERS J AVERAGE

$107,600.72 $0.08 2,188 $314.63

$1,124.10 $0.16 1,242 $119.29

$13,430.19 $0.01 4,631 $263.48

GOSPEL ISLAND ESTATES

GRAND TERRACE
HARMONY HOMES .
HERMITS COVE
HOBBY HILLS™ i ™
HOLIDAY HAVEN
HOLIDAY HEXGHTS © /77"
IMPERIAL MOBILE TERRACE
INTERCESSION CITY™
INTERLACHEN LK ESTATES
JUNGLE DEN :
KEYSTONE HEIGHTS
KINGSWOO0

LAKE AJAY ESTATES

LAKE BRANT\EY

LAKE CONWAY PARK

LAXE HARREET ESTATEG
LAKEVIEW VILLAS

LELANI HOGHTS

LEISURE LAKES

MARCO SHORES

MARIJON OAKS

MEREDITH MANOR
MORNING VIEW

OAK FOREST

0AKWOOD

PALISADES COUNTRY CLUB
PALM PORT

PALM TERRACE

PALMS MOBILE HOME PK
PARK MANOR g

$1.436.30

$0.80

$81.76 $0.01
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$1,838.30

$1,122.68
$53.9¢
$46,138.29
$74,861.38
s1.68
$18,206.47
$3914.82
$6,084.64
$3,10244
$1,211.88
$31,81098
$9,441.82
$7954.79
$691.80
$346.30
$71.66
420.08
$31,233.14
$2,989.98
$2,829.66
$2,11892
$2,971.66
$2201.02
$2,383.99
$768.79
$2,662.19
$939.32
$6,186.99
$88.88
$488.27
$8,072.04
$793.84
$2,720.83
$11,107 48
$979.78
$3.301.28
$853.88
$1,116.41
$81.20
$1.496.90
$2.976.70
$498.17
$21,638.16
$21,636.16
$1,880.21
$3,026.36
$867.44
$866.47
$11,283.91
$936.48
$1,814.67
$624.90
$20414.40

.18

$7.21
$0.01
$16.49
$0.28
$0.02
$0.36
$0.01
$0.09
$3.30
$1.80
$0.02
$6.99
$247
$0.83
$041
$0.04
$0.08
%.07
3928
$7.98
$1639
$6.11
$518.34
$2.6¢
$230
$6.60
$048
$4.37
$4.76
$1.m2
$0.08
$0.76
$0.31
$0.02
$337
$10.84
3044
$0.97
$0.01
$14.82
$0.18
$0.02
$1.40
$0.04
$0.01
$430.70
$0.64
$1.03
$0.38
$4.21
$0.67
$9.44
$12.14

228 $411.86
] $397.89
68  $1819.88

841 $726.76

m 368.94

940 $622.78

629 $406.94

2416 $2086.00
123 $486.38
182 $141.97

32,927 $11.08
82 $366.30

290 $118.46

210 $156.40

260 $107.49

160 $11.22

269 $90.60
47 $3,108.86
70 $832.22

148  $1,131.86
30 $383.81

136 $282.04

§  $1,087.08

127 $666.30
81 $248.66

212 $356.86

1% $208.33

133 $678.04
70 $313.38

296 $84.49

a7 $600.23

301 $213.09

149 $931.28

1,308 $127.12

o7 $266.27

129 $1,104.38
27 $192.90

108 $230.36

T2 $7.96
17 $614.06

804 $96.16

38,930 $44.78

803 $726.68

3,984 $662.81

988 $29.67
4 $1439.33

173 $162.18

296 $207.83

121 $1,097.62

120 $438.87

1462 $433.32

82 $162.96
B0 $1,121.80
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DOCKET NO. 920199-WS
DATE: DECEMBER 4, 1997

Attachment A
Page 2 of 2

FLORIDA WATER SERVICE CORPORATION

[ 'REFUND B [ SURCHARGE :
qusTouER‘ AJ ) | CUSTOMER |

Service Area HIGHEST | LOWEST | CUSTOMERS AVERAEl HIGHEST | LOWEST | CUSTOMERS | AVERAGE
PICCIOLA ISLAND $214.82 $0.12 166 $62.73
PINE RIDGE $1,106.09 $0.02 1,114 $168.23
PINE RIDGE ESTATES $1,476.39 $0.68 362 $326.90
PINEY WOODS 347447 $0.31 220 $122.06
POINT O'WOODS $1,662.38 $0.02 432 $440.91
POMONA PARK $3,728.18 $1.71 224 $183.92
POSTMASTER VILLAGE $696.94 $19.02 208 $335.55
QUAR RIDGE | $4,620.98 $43.77 k14 $5685.65
RIVER GROVE $1,604.02 $3.29 130 $487.31
RIVER PARK |- $1,133.38 $047 37 $212.68
ROUWLING GREEN $2,090.26 $3.04 94 $903.35
ROSEMONT | $1,687.70 $3.68 60 $647.47
SALT SPRINGS $29,682.20 $9.73 149  $2,549.74
SAMIRA VILLAS 3934678  $3.234.30 2 34,923.39
SARATOGA HARBOUR $1,098.27 $26.74 57 $409.72
SILVER LAKE ESTATES $9,980,16 $0.17 1202 $340.0 $040 $0.40
SILVER LAKE OAKS _ $2,896.42 $3.12 u $554.24
SKYCREST ' $628.28 $0.18 162 $136.12
SOUTH FORTY $43,383.78 $19.02 4T $1788.68
SPRING HILL $47,811.00 $0.04 33329 $161.7
STONE MOUNTAIN _ §2,711.85  $1.208.24 T $1,733.64
ST. JOHNS HIGHLANDS §1,037.91 $8.07 102 $278.48
SUGAR MILL $8,374.02 $0.38 784 $426.59
SUGARMILL WOODS ! $116.79 $0.03
SUNNY HILLS $2,380.59 $3.01 630 $701.34
SUNSHINE PARKWAY ke $2422388  $114.47 28 $2,469.87
TROPICAL PARK $2,296.67 $0.04 789 $156.91
UNIVERSITY SHORES $29,430.09 $0.03 6263 $9.94 3041
VENETIAN VILLAGE $1.312.40 $0.42 164 $644.11
WELAKA $1,218.04 $5.04 138 $368.61
WESTERN SHORES $833.21 $0.60 393
WESTMONT $834.29 $0.08 204 $108.81
WINDSONG $1,072.27 $1.13 147 $383.55
WOOOMERE $389.10 $0.02 1,580 $8.30| 3497438 $0.01
WOOTENS $1,648.24 $16.10 26 $5616.04
ZEPHYR SHORBS $17,232.91 $0.11 [*74 $80.38

Eootnotes
Data unaudited; supplied by FWSC.
Zero (.00) surcharges and refunds ommitted.
Individual customer specific amounts are net of refund/surcharge.
Customer average is simple average net of refunds an surcharges and water and wastewater.
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DOCKET NO. 920199-WS
DATE: DECEMBER 4, 1587

Attachment B
Schedule 1 of 3

Regulatory Asset - Option 1
Monthly
5416.71 Payment for Total
Surcharge Regulatory Total Regulatory
Years (416.71(a)*12) Asset Surcharge Asset Paid
(a) (b) {c) {d) {e)
1 34.73 37.13 416.71 445.61
2 17.36 19.73 416.71 473 .42
3 11.58 13.95 416.71 502.32
4 8.68 11.09 416.71 532.29
5 &.95 2.39 416.71 563.32
6 5.7% 8.27 416 .71 £95.40
7 4.96 7.48 416 .71 £28.52
8 4.34 6.90 416.71 662 .64
9 3.86 6.46 416.71 697.75
10 3.47 6.12 416.71 733.83
15 2.32 5.15 416.71 827.61
20 1.74 4.75 416.71 1,140.77
Notes:
1. Aggumes $14,168,000 in surcharges reported by utility is
correct.

2. Agsumes 40,000 surcharge customers.

3. Assumes 6,000 surcharge customers have left utility.

4. Option A surcharge would be $416.71 using the above

assumptions.
5. Assumes that all customers are equal meter equivalents.
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DOCKET NO. 920199-WS
DATE: DECEMBER 4, 1987

Attachment B
Schedule 2 of 3

Regulatory Asset - Option 2
Morningview
Average Monthly
Surcharge Payment for Total
$1,439.33 Regulatory Total Regulatory
Years | (1,439.33/{a)*12) Asset Surcharge Asset Paid
(a) (b) {c} (d) (e)
1 119.94 128.26 1,439.33 1,5392.15
2 59.97 68.13 1,439.33 1,635.22
3 39.98 '48.20 1,439.33 1,735.02
4 29.99 38.30 1,439.33 1,838.54
5 23.99 32.43 1,439.33 1,945.73
6 19.99 28.56 1,432.33 2,056.54
7 17.13 25,84 1,439.33 2,170.82
8 14.99 23.84 1,438.33 2,288.79
9 13.33 22.32 1,439.33 2,410.086
10 11.99 21.12 1,438.33 2,534 .66
15 8.00 17.80 1,439.33 3,204.01
20 6.00 | l6.42 1,439.33 3,240.27
Notes:
1. Assumes $57,573 in surcharges reported by utility is
correct for Morningview.
2. Uses 40 surcharge customers reported by utility.
3. Assumes all customers are equal meter equivalents.
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DOCKET NO. 92013895-WS
DATE: DECEMBER 4, 1597

Attachment B
Schedule 3 of 3

Regulatory Asset - Option 3
Morningview
Customer #1017 Monthly
Surcharge Payment for Total
$3026.35 Regulatory Total Regulatory
Years | (3,026.35/{a}*12) Asset Surcharge Asset Paid
(a) {b) {c) {d) (e)
1 252.20 269.69 3,026.35 3,236.24
2 126.10 143 .26 3,026.35 3,438.22
3 84 .07 101.34 3,026.35 3,648.07
4 63.05 80.54 3,026.35 3,865.73
5 50.44 68.18% 3,026.35 4,0%91.11
6 42.03 60.06 3,026.35 4,324,111
7 36.03 54 .34 3,026.35 4,564.60
8 31.52 50.13 3,026.35 4,812.42
9 28.02 46.92 3,026.35 5,067.42
10 25.22 44 .41 3,026.35 5,329.41
15 16.81 37.43 3,026.35 6,736.78
20 12.61 34.52 3,026.35 8,284.85
Notes:
1. Assumes highest surcharge in Morningview service area is

correct as reported by utility.
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State of Florida mf"“ﬂ_[ ﬁ[ ate ]

L )

Public Serbice Commission

-M-E-M-O-R-A-N-D-U-M-

DATE: December 9, 1997

TO: CHAIRMAN JOHNSON
COMMISSIONER DEASON
COMMISSIONER CLARK
COMMISSIONER KIESLING
COMMISSIONER GARCIA

FROM: JOANN CHASE, DIVISION OF WATER AND WASTEWATER

RE: DOCKET NO. 920199-WS - ATTACHMENT A TO STAFF
RECOMMENDATION DATED DECEMBER 4, 1997

It has come to our attention that Attachment A to the staff recommendation (pages 69
and 70) is unreadable on most copies. This attachment is a lotus schedule and had to be
reduced to fit into the margins of the recommendation. In that process, many of the numbers
were blurred. We are attaching a more readable copy for your convenience,

By copy of this memorandum, we are also sending copies to the parties of record in
this docket.

Attachment

cc: Parties of Record
William Talbott, Executive Director
Dr. Mary Bane, Deputy Executive Director, Technical
Rob Vandiver, General Counsel
Noreen Davis, Director, Division of Legal Services
Divison of Records and Reporting
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" FLORIDA WATER SERVICE CORPOR. ,ON

DOCKET NO. 920189-WS
DECEMBER 4, 1997

Service Area

AMELIA ISLAND
APACHE SHORES =
APPLE VALLEY
BAY LAKE ESTATES
BEACON HILLS
BEECHER'S POINT -
BURNT STORE
CARLTON VILLAGE
CHULUOTA
CITRUS PARK
CITRUS SPRINGS

CRYSTAL RIVER HIGHLANDS

DOL RAY MANOR
DRUID HILLS :
EASY LAKE HARR!S EST
FERN PARK. .
FERN TERRACE
FISHERMAN'S HAVEN
FLA CNTRL COMM PARK
FOUNTAINS

FOX RUN
FRIENDLY CENTER
GOLDEN TERRACE
GOSPEL ISLAND ESTATES
GRAND TERRACE
HARMONY HOMES
HERMITS COVE
HOBBY HILLS =
HOLIDAY HAVEN _
HOLIDAY HEIGHTS
IMPERIAL MOBILE TERRACE
INTERCESSION CITY -
INTERLACHEN LK ESTATES
JUNGLE DEN - °
KEYSTONE HEIGHTS
KINGSWOOD
LAKE AJAY ESTATES
LAKE BRANTLEY .
LAKE CONWAY PARK
LAKE HARRIET ESTATES'
LAKEVIEW VILLAS

LEILANI HEIGHTS

LEISURE LAKES

MARCO SHORES . ..
MARION OAKS .
MEREDITH MANOR
MORNING VIEW

OAK FOREST

OAKWOOD

PALISADES COUNTRY CLUB
PALM PORT

PALM TERRACE

ATTACHMENT A

REFUND

SuU RCHARGE

CUSTOMER

CUSTOMER

: |
HIGHEST LOWEST CUSTOMERS AVERAGE I HIGHEST | LOWEST CUSTOMERS AVERAGE

81 3,430.1 9

GSELTE - . $0.01 7

$10760072  $0.05 $31453
: B w0 L $1,836.30.
s1 124 1o $0.15 929!
$0.01 483 $53.98

$253.45

318 205.47

$2,829.55
$2,871.55

$2,383.99

$2.562 19

$6,185.98

$782.54

511 107.46

83 301.28

$1,115.41

.. $1,886.90
s | s297870

$1,43580  $0.50

$21,536.16

$B87.44
_ $858.47
Lo $11,282.94

$836.48

| $1,812.57

' $1,122.68 8T

- $3.81482
$5,084.54 -

32.989 86{_:
7 §2,118.927 -
-~ $2,201.02 ;.
' §750.79 .
o $939.32.
" $56.86 .
L. $as527
o sBOT2.04 C
. §2,720.83
; §979.78 .
}. . 65888 . .
Piosera
] $21,838.9800

Yid $1,880.21:,
~ $3,026.35

. .2.-25.

T Cam

81

$411.85
$397.88

. $1,819.88
$725.76
. $68.94
$522.78
$406.84
$206.00
. $48539
$141.57
C o $11.09
$366.30

. $118.48

$158.40
________ - $107.49
$41.22

. $90.50
$3,108.86
Yoe83222
$1,131.86
© $383.81
$282.04
$1,087.08
$656.30
$246.66
$356.88

T $208.32
- $678.04

C R $313.38

 §84.49
* $600.23
$213.99

T $931.28
$127.12
" $256.27
$1,104.39
" $192.80
$230.35

- §7.86
$614.06
'%$96.18
 $44.76
$726.58
$562.81

. $29.87
$1,439.33
- $162.18
$207.53

- $1,087.52
$415.87
$433.32
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Data unaudited; supplied by FWSC.
Zero {.00) surcharges and refunds ommitted,
Individual customer specific amounts are net of :efundfsurcharge.

Customer averags is simple average net of refunds an surcharges and water and wastewater.

FLORIDA WATER SERVICE CORPOR. .ON ATTACHMENT A
DOCKET NO. 920199-WS
DECEMBER 4, 1997
_REFUND SURCHARGE

| i CUSTOMER \ -CUSTOMER
Service Area HIGHEST : LOWEST | CUSTOMERS | AVERAGE ' HIGHEST | LOWEST 'CUSTOMERS AVERAGE
PALMS MOBILE HOME PK  $62480  $944 B2 $162.96
PARKMANOR - 17$2041440° 81214 - 50 . $1,421.90
PICCIOLA ISLAND $21482 5042 166  $52.73
PINE RIDGE T 81,0609 . $0.02- 1,114 7 $188.23
PINE RIDGE ESTATES s1.4rs a9 . $325.90
PINEY WOODS : : $122.08
POINT O'WOODS | _ - ~ $440.91
'POMONA PARK $3 723._15 e R | $183.92
POSTMASTER vn.ucss $605.94 $338.56
QUAIL RIDGE - 62095 ;. -, $688.65
RIVER GROVE T A
RIVER PARK e $212.86
ROLLING GREEN  $003.35
ROSEMONT - i SB4T.47
SALT SPRINGS $2,549.74
SAMIRAVILLAS . $4,923.39
SARATOGA msoun - - $4098.72
SILVER LAKE ESTATES $985045 .. § g o
SILVER LAKE DAKS . $554.24
SKYCREST . - 82 - $135.12
SOUTH FORTY _ N 47 $1,788.68
SPRINGHILL . . $47,811.00 | L & P
STONE MOUNTAIN ) | $2,711.85 7 $1,73364
ST.JOHNS HIGHLANDS -~ | #0378t 7 $278.48
SUGAR MILL $426.59
SUGARMILL WOODS - $116,79. e
SUNNY HILLS _ $2,350.59 _ | $701.34
SUNSHINE PARKWAY . "y | $24,223.86  $114.47 25, $2,459.57
TROPICAL PARK o - $220567  $0.04 789 $156.91
UNIVERSITY SHORES . '\’ $20,436.09 S $100.02)  U89.84 . $0.4% RS L
VENETIAN VILLAGE _ _s1.31_z 40 $0.42 )
WELAKA == ol . LR $1,2108.04° 0 $5.04 135 < $368.61
WESTERN SHORES o $833.21 $138.04 -
WESTMONT. m el Lo $524 - $0.05 204 $108.81
WINDSONG _ _ $1,072.27 $1.13 147 $383.55
WOODMERE . $388.10 L $8.30] $4,974.35 © $0.01 B o Ll
WOOTENS _ T | $1,646.24 $16.10
ZEPHYR SHORES U$Mr28201 8 T ss0.88) o
Eootnotes
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