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Duke Mulberry Energy, L.P. ( "Duke" ), by e nd through 

undersigned counsel end pursuant to Rule 25-22.037, Florida 

Administr~tive Code ("F .A.C.") hereby fi l es this motion to 

dismiss Flo r i da Power Corporation ' s ("FPC's") Petilion t o 

Intervene end deny PPC ' o requeot for en edminiotret ive hearing, 

end in oupport thereof ete teo e o followo. 

Intro4uct1op 

1 . On October 15 , 1997 Duke end IHC -Agrico Company 

( " IHCA") jointly filed with the Florida Public Service Comm1 ssi on 

~·ppsc· or ·commission" ) e Petition for Declaratory Statement 
ACK 

which opened this docket end initia ted this proceeding. In lhc 
,. A ,.,__~-t_+ 
~ z;tr;fetition, Duke end IMCA r equested that the Commission confirm 

CAr - ---ehet nuke e nd lHCA e re entitled to apply to the Commi ~sion for e 
C r~1 i 

- ---determination of need pursuant to Section 403.519, florida 
CH! 

[~G ~__$tetutes , end the Florida Electrical Power Plant Siting Ac t 

ll(. 
ll' . 

'"'r . 
r~ 

!!I 

- c · sltlng Act"). In the e1 ternetlvo, Duke end IHCA requested t he' 

the Commiss ion fi nd that no determination of need is required for 

. ' .. , .J:he pro1 ec t de,o~tbed- ·in 
1 .,,f"J \Iilll • 

- r. · · .All · ... 
-- t .. ; te 
- • - F;iO.aMf.Au 01 !Kt;IC: 

tho Petition. 
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2. On November 17, 1997, FPC filed ita Petition to 

Intervene in which it atteMpted to intervene in this docket. As 

a metter of lew, FPC does not end cannot demonstrate otending to 

participate in this proceeding end FPC's Petition should be 

dismisoed. 

fPC Llcka Stag41ag to lattrytaw in thit Progtt41ag 

3. Though FPC's Petition contains allegation& of numerous 

injuries that FPC will purportedly suffor as a result of Duke ~nd 

IMCA's proposed project end which FPC contendo serve 11s t.he basis 

for standing in this proceeding , FPC ' s clleg11tions fell into 

three general categories: {l) alleged impairment of FPC's ebd1ty 

to plan for, and ensure the reliability of its transmission 

s ystem ; (2) alleged uneconomic duplication of generating 

facilities; and (3) alleged injuries flowing from the denia l of 

FPC's status as an indispensable party in some future need 

determination proceeding. None of these purported injurleo oro 

sufficient to provide FPC with standin0 to p11rticipote in thl1 

proceeding. 

4. In Agrico Chemical Company y. peportment of 

Environmental Regulation, 406 So. 2d 478, 482 (Fie. 2d DCA 1981), 

rev. denied, 415 So. 2d 1359 and 415 So. 2d 1361 (YL . 1982), the 

court enunciated a two-prong teat for estllb lishing standing in o 

Ch11pter 120 proceeding. T~ have 11 aubatllnticl interest in the 

outcome of 11n administrative proceeding , the court held th11t o 

petitioner must demonstrate: 

1) that he will ouffer injury in f~cL which 

2 



ie of sufficient immed1acy to entitle him to 
a section 120.57 hearinq, and 2) that hie 
substantial injury is of the type and nature 
which the proceeding is designed to protbct. 

~· at 482. FPC's Petition fails to satisfy either prong of the 

Agrico teet. 

5. To satisfy the fi~st prong, a petitioner must assert 

that the agency action will result in en injury which is 

immediate, not remote. The injury cannot be baoed on speculot1on 

or conjecture. Word y. Boord of Trusteen of thu Utternol 

Improyempnt Truot fund, 651 So. 2d 1236, 1237 (Fle. 4th DtA 

1995) ; Intprnotionol Joi-Aloi Ployere Association v. Florida 

Pori-MuJ;upl Comiasion, 561 So. 2d 1224, 1226 (Flo 3rd DCA 1990) 

(finding alleged injuries to be 'too remote end epeculotive· to 

qua l i fy under the first prong of the Agrico teot). 

FPC's Petition contains numerous allegations of injury ell of 

which ore too epeculative to m~et the first prong o( the Agrl~o 

etending teet. 

6. All of FPC's purported injuries to >ts substantial 

interests ere linked to the construclion of ~ potential futuro 

merchant power plant end FPC asserts that this procendlng somehow 

will authorize construction of such a plant. FPC's assertion ie 

simply not accurate. The purpose of chis proceeding ~s simply to 

answer the question posed by Duke end tHCA. If tho Commiesion 

determines that Duke ond IHCA ore ·applicants• eligible to pursue 

o determination of need, it by no means follows that Duke end 

IHCA will be authorized to immediately conotruct a merchant power 

plont, nor that tho construction of ouch a power plant would thftn 
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adversely affect FPC'o ability to plan and operate its oyatcm or 

reoult in uneconomic duplication. Accordingly, FPC's alleged 

injuries are too speculative and remote to meet the immediacy· 

prong o! the Agr ico standing test. 

7. Morftover, FPC's asserted statue ao an indispensable 

party to this proceeding is ~isplaced. A utility is an 

indispensable party to a need detarmination proceeding when the 

proceeding addresseo a facility the output of whi~h will ue sold 

to the utility pursuant to a contemporaneouo power purchaoe 

contract that the Comroieeion is a sked to approve . In the f•rst 

place, ~ proceeding ie a declaratory statement pr0ceeding 

addressing Duke's and IHCA's statue as applicants, nQk a nood 

determination proceeding, and certainly not a need detenninot.ion 

proceeding for a facility whooe output fPC would be required t.o 

buy. Again, any impact on P?C is at moat highly epeculot1v~: 1! 

the requested need determinat ion io granted, t.he contemplated 

merchant plant pro ject will proceed to the need determination end 

site certification processes and, if successful, will be 

constructed. FPC is not, and -- unless ~ c~Gosee to enter into 

a bindiug contract - - will never be required t.o buy the pll\n· • a 

output. 

8. The second prong of the Agriyo teat requires a ohowlng 

that thl'l injury is of the type and nature against which thu 

proceedinq is designed to protect . Stated alterna tively, o 

petitioner's injury muot fell within the •zone of interest." t.o be 

protected by the proceedinQ and the rules end Dtbtutea at !noun. 
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9. As noted above, this proceeding iu a declaratory 

statement proceeding. Section 120.565(1), Florida Statuteo, 

provides that declaratory statemenLs are intended •o provide a 

petitioner with •an agency's opinion as to the applicabi lity of 

a statutory provision, or of any rule or order of an agency as 

it applies to the petitioner's particular set of circumstances.•' 

As such "there will normally be no person, other than tho 

petitioner (in this case Duke and IHCAJ who wi ll be affected by 

the declaratory statement.· florida Optometric A9sociation v. 

pepartment of Professional Regulotion, 567 So. 2d 928, 936 (Flo . 

1st DCA 1990). 

10. None of the injuries that FPC has alleged will occur 

are of the "type and nature· against which a declaratory 

s•atement proceeding is designed to protect. By its very nature, 

this declaratory statement proceeding is designed solely to 

provide a reoponse to specific questions po&ed by nuke and IMCA. 

As o matter of lew, FPC does not fJll within tho •zone of 

interest• of the proceeding and thuo has no cognizable 

oubs:antial interest that can be affected. According l y, FPC has 

failed to meet the second prong ot the Agrico oLanding test. 

11. As described above, FPC alleges that the proposed 

nerchant power plant may result in ·uneconomic duplication· of 

generating facilities. Under the second prong o! the Agrico 

test, economic injury is not sufficient to form the basis !or 

'The Commission rule roncemmg dc:c:hHIIlory suuc:menl~ .• ~ulc: :?...~-22 0:!0, I A C. 

c:onuuns similnr lnngunge. 

5 



standing unless the proceeding and underlying otatutory frame~ork 

are specifically designed to address economic issues. ~ 

Agxico, 406 So. 2d at 482. Thio declaratory •~atement procAedinq 

is in no way related to the isoue of uneconomic dupl:cetlon of 

generating facilities end any alleged economi c consequ ences to 

FPC as a result o! this proceeding do not constitute e cognizable 

substentiel interest under the second prong of the Agrico toat. 

~In Re; Peoplet Gas Svstem. Inc., 199S WL 121390 (flo . P.S .C., 

March 13, 1995), Order No. PSC- 9S -0348 -FOF-GU et 3 ("T!CO lo only 

opeculating what might happen if the rider is implemented. 

Speculation as to future economic detriment is too remote to 

esteblish standing."); In Re: Petition of Monsanto Company for a 

Declorotory StAtement Concerning tho Loose financing of a 

Cogcoqro•ion Pocility, Docket No. 860725-EU. (Fla. P.S.C.), F'PSC 

Order No. 16581 at 2. 

A Hearing it !ot Proptr in thit Procttdipg. 

12. In ita Petition, FPC hao requested o hearing purouenL 

to Section 120 .57(2), Florida Statutoo (Petition ot !8) . FPC's 

req~eat should be denied. 

13. Duke ond IHCA'e Petition for Declaratory Statement 

poses e narrowly drown question that doeo not effect F'Pt's 

substantial interests. The question presented, ~. ~hether 

Duke end IHCA ere ·applic~nts• eligible to initiate e need 

determination proceeding, relates solely to Ouke'u end IMCA'o 

status and rights under a statute adminieterod by the Commlooion. 

IMCA e nd Duke have properly Yremed tholr request for o 
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declaratory stat~ment on the basis of the Commission's 

application and interpretation of the statute to the facto 

alleged in tbeir petit\on: this is thus a question of law for the 

Commission. Accordingly, a hearin9 pursuant to Chapter 120, 

Florida Statutes , is unnecessary to protect FPC's legally 

cognizable interests, and FPC hoe no right to request such a 

hearing. ~florida Optometric Aooociation, ~67 So. 2d at 936. 

WHEREFORE, Duke Mulberry Energy, L.P., respectfully requests 

that the Florida Public Service Commiusion DISMISS Florida Power 

Corporation'& Petition to Intervene in this docket end DENY 

Florida Power's Corporation's request for an administrative 

hearing. 

Respectfully submitted this 4th day o( December, 1997. 

ROBERT SCHEFFEL WRl 
Florida Bar No. 96 
LANDERS & PARSOI!S, . A. 
310 w. College Avenue (ZIP 32301) 
Poet Office Box 271 
Tallahaosee, Florida 32302 
Telephone: (850) 681·0311 
Telacopier: ;850) 224-559~ 

Attorneys for Duke Mulberry 
Energy, L. P. 
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CERTIFICATE Of SERVICE 

I HEREBY CERTIFY that n tru_;J;ePY nf the forc~tmn~t ha~ been turru ~hcd by 

U.S. Mail or band delivery ( •) on this~ dny uf December. 1997 111 rhc fnlluwrn~t 

Mr. John W. McWhincr, Jr. 
McWhiner. Re...oves, McGiothlrn. 
Davidson, Rici & Bakas, P.A. 

Post Office Box 33SO 
I 00 Nonh Tampa Street 
Tampa. FL 33602-5126 

Mr. Joseph A. McOiothJin• 
Ms. Vicki Gordon Kllufmon 
Mt Whirter. Reeve&, McGlothlin, 
Davrclson, Ricf & Baka.s. P.A. 

117 South Gadsden Street 
Tallahassee, FL 32301 

Gury L Sasso 
Carllon, Fields, Ward, 
Emmanuel, Smith & Cutler 
Post Office Box 2861 
St Petersburg, FL 33731 

Mr Rrchnrd lkllak• 
Drvrsron of Appeal~ 
f-lo rida Publtc Service ( 'urnmr~ann 
2540 Shumurd Ouk Blvd 
Tnllahas.~ce. FL 32399-0!<50 

Mr Steven F D 1\" 

I MC·A~nw ( 'nnar<lll} 
l'o~t Office ll<1x :woo 
3095 County Road 640 Wc,t 
Mulberry. FL J3lWI 
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