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On behalf ofBcllSoutb BSE, IDe. cncloJed for filina In the above refc•enccd doc:ktt ~ 
lhc oriiinal and ·fift.cen (IS) copies of Akerman, Sentcno't & Eicbon'• Notloc or Appc:arlliCC iUld 
Motions to Dismiss Petitions of Florida Competitive Carri~'1 Aaocllllion. and MCI 
TelocommunlcAtioot Corpcntioo and MClmeiro Acocss Tr.n. 'miulon Services. Inc. A1Jo 
cncloacd for your rceonb b a diskette eontalnlna the above reft -cncc:d doeumeot.s fonnancd in 
Wordperfect 6. 1. 

If you have any qucstloos pleae c:all me at (ISO) 222-3171. Thank you. 
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BEFORE 1HE FLORIDA PUBLIC SERVICE C0~11SSION 

In Re: Appllcatioa Cor oatlfltate 10 ° 

provide alternative local cxchmgc 
tclecommunlcationsla'Vlc:e by 
BcUSouth BSE, Inc. 

Docket No. 171 OS6-TX 

Filed: DecemberS, 1997 
I 

MQTION m PISMlSS PEJDJON F!I 6P BY 
MCJ m .fCQMM\lNICADONS COBPORAD ON AND 
MC!mctm ACCBSS TRANSMJSS!ON SEft.YICBS INC. 

Pursuult.io Rule 25-22.037(2) and Rule 28-106.204, Florida Administrative Code. Bell South 

BSE, Inc. moves the Florida Public: Service Commission (Comml.ulon) for an Order dismlsslna the 

Petition on Proposed AaencY Action filed by MCI Tc:lecommunic:allotU Colporation and MClmctro 

Aocess Transmission Services, Inc. (collectively referred to as "MCl"). In suppon ofthlJ Motion, 

BcliSouth BSE, Inc. Slate$ as follows: 

I . On November 17, 1997, MCI filed a r~on on Proposed Agency Action dlrcctcd 

to Order No. PS:C-97-1347-FOF-TX. That onlc:r gn~~~ted "-' BcUSouth BSE, Inc. alternative local 
. 

exchange tctcco:mmuniealions service certifitate no. S26 I sui teet 10 the terms and conditions aet 

forth in that onlc:r. 

2. Rule 25·22.029(4), Florida Administnlllvc Code. provides that "[o)nc whose 

APP _ __.s ... ubstantial inta:est may or will be affected by the Ccmunlm ~·• propo.tc:d action may file for a 
CAF 
CMU __ §_120.S7 ~in the form provided by Rule 25-22.036." 

CTR - -- 3. lo its petition. MCJ allties that, by granting BcUSouth BSE, lnc:.'1 c:ertificalc:, iu 

_ _,JU::::.bstantial interesu would be affected u follows: 

or 
I~ 

\. 

orr. 

The aubstandal Interests of' MCI are al:Tec:ted by any Commlasion ectloo 
8111ltinl [BciiSou h Telcoommunit:arlool, lnG. (BST or Bei!South)} or Ill 

~KT H\JHB(ti•OAl( 
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affillalcS a certificate u an altcmatlvc local ex~qe provider that allows 
Bell South to ~lreumvent the reqliimnenta of the [Telecommunlca'lons Act 
of 1996 (Act)) The Act repcetellts Conpss' attempt to carefully .alanec a 
nmnbcrofcompetioa intaests. One of the major thrusts of the A f .t is that a 
aew entnnt.IUCb IS MCJ, has a ri&ht to buy Bel !South's retail se. olices at a 
wbol:sale ditcouot so tb11 it Qlll compote qaiDSl Bell South. MCI is banned 
by beina denied thiJ riabt to effectively comprte by means of raale and is 
banned by 1111y action which allows BeUSouth to elreumvcnt Ill obligations 
to MCJ undulhc fc:daal act. MCJ is banned by bcin& subj«t to competition 
from a BcUSouth aftlliate which is DOt requlrcd to llOIIIply with the 
obligations of an 1LEC, !Miuding the obligation to resell ita retail services, 
wben the affiliate iJ serving in the service territory of BeiiSouth. 

MCJ Petition onPtoposedAaeney Al:tlon. pp. 7-8. 11S. Sec also, MCJ Petition on Proposed AsmcY 
Action, p. 2. 14. 

4. MCJ specifically alleaes it will be subj«t to unfair competition. MCI Petition on 

Proposed Agency Action, p.3, 17. 

5. In determinina wbetber MCI has stand.in8 to proteSt the certificate 8J'IItcd to 

Bell South BSE. Inc., the followlna observation provides useful guidanc.e: 

[N)ol evuyone bavins 111 imereslln the 0\JI.I.')me of a pattitlllar dispute over 
lllll8eoey'l bmtpn:wlon of the law submittec: to its dwac, or the qcnc:y's 
apptic:alion of tba11aw in deu:rmlnlna the rights ~ ld lnten:stJ of members of 
the public, IJ entitled to participate IS a party In an tdminiJilative poc:c-e.d!na 
to resolve that dispute. Were IJw aot 10, each lnteratcd citizen could, 
merely by expressina an inten:st. participate In th~ itimcy'S efforts to govern. 
11 result that would unquestiooably impede tile ability of the aacncy to 
funetlon efficiently and inevitably cause an nacase in the number 'Jf 
litigated disputes well above the number that •lministrative and appellate 
judge~ arc capable of handling. 

Florida Sodcty g(Qp!hpmp!Oi)' y. Still! Boord of~. SJ2 So.2d 1279, 1284 (FlL Ill DCA 

1988). 

that iU •11bswltial lnten:stJ will be affected in ll'IAillleT that dltTen from the intc:rc:sts of the public 
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generally in seeing that allepptiCIIIU are certified in IICCOI'dante with SWUlocy rcquircmenu. flmida 

Society of<)J>Jha!DQioa,y y. Sill£ BMat ofOp!pms!ry. au= at 1285. 

7. 1bc !!ipplk:eble i.esi rorde!ermlnlng wbetber MCI'aJUhstanMI inta-ests are or will be 

affected was initiaJJy stated in Apim Cbpnjr,el Co y, Dcpmn•cnr of P.nvimnmcntal Rcaulation 

406 So.2d 478, '782 (Fla. 2od DCA 1981), m. ~ 41S So.2d 13S9 (Fla. 19~) and 41S So.2d 

1361 (Fla. 1982), and bas bccu cooslstcnlly applied by the coWU since that time. The • A&'icg leSt" 

is as follows: 

We believe that before one can be considered to have a substantial inten:st in 
tlle ouu:ome oftbe proceeding be must show I) that be will suffer injury In 
feet which is of sufficient immediac:y to cntillc him to a Section 120.57 
hearln&. and 2) that his subslantial injury is of a type or nat11re the proceeding 
is desianecf to protcet. 

MCI has failed to satisfy both prongs oftbc A &rico tClJt. 

8. No injury in facn has been alleged by MCI. MCI alleges that "(e]llowing BSB to 

operate as W1 ALEC in BcllSoutb's incumbent monopo~ service area without being subjcet to 

Bell South's lLEC obligations allows BciiSouth to cin:wnvc. ' I the requirements of the ACT, 

including the resale prieina regulations of the Act, and subjects M Cl to unfair competition. • MCI 

Petition on Propoted Aamcy Action, p. 3, f7. The exclusive rm.edy for MCI'J alleged injury lw 

been provided by lhc l.egislatlR In Cbapler 364, Fla. Stat. By law, the Commission bas "continuing 

ovusight juritdietion over cross-subsi.dization, predatory pric:ina. ot olhcr similar lllti-compctitivc 

behavior and may invcstipte., upon complaint or its O"'l'' mocion, alleptions of sucb pr!!diees • See, 

Section 364.3381(3), FkStat. Inasmuch as BcUSouth BSE, Inc:. lw not commenced CJ1)Cf'llion In 

Florida, MCJ'alllepalons about entioompetitlve and llllfalr lctlvllies are, at best, pretnalln. If and 

wbm anticom)Ctitivc or un£1lr Ktivitles manifest themselves, a oompl&int allcaina suc:b Ktivitles 
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should be filed with the Commission ptUSIWII to Section 364.3381 (3), Fla. itaL 

9. The second prong of the Aarigo test it whether the type ofirvury pled is that which 

the applicable sunuto are lntalded to prot.ed. Tbe main thrusl ofMCI's Petition Is the allegation that 

the srant of 111 alternative local excbanae telecommunlcationJ IC:I'Vice certificate is violative of the 

Federal Telecommunications Act.. See, MCI Petition on Proposed Agency Action. p.2, 14 and pp. 

1·8, 115. 

I 0. In edciilion, MCI alleaes that it will suffer purely economic damaps cy BeliSoulh 

SSE. Inc.'s enll)' Into the market MCI Petition on Proposed Agency Action. pp. 6-7 1 

11 . The general rule In Florida with ~t to alleged economic injwy lw been 

expressed as follows: 

[J)n licensing or permitting proecedlngs " claim of Nnding by thi:nl puties 
based solely upon economic intm:st is DOl sufficient unless the permitting or 
lice!Uing statute contemplates collfidemliOil of sooh interests. 

Florida Medical Amsiotion y. Dcponmcnt p(Profmlgnal Rcaul£ilm. 426 So.2d 1112, 1118 (Fla. 

1st DCA 1983). ~ll:io Aaric:o, 2110at 482; florida Mcdjgl Ccn!tt y. Qcpgrtmq!t oCHqhb ew! 

Rrbohili!Advc Smlrss 484 So.2d 1292. 1294 (Fla. 1st DCA 1986) 1.nd Bpq Rotpn MaiW!lcum y. 

Dcpanmmu pfBonking o.nd EiDAD«· 511 So.2d 1060, 1064 (Fla. h t DCA 1987). 

12. Review of the statute authorizing the c:ertification or altemalive local excban&e 

teleeommuniCitions companies dcmo.nstrates that the injuries alleged by MCI~~:e not the type of 

injuries that this type of admlnimatlve prococding was desianed to proteCt. 

13. Section 364.337(1) and (2), Fla. Stat., was in!.ended to put compe1itlon In the loc:al 

cxcbanac telcco: amunlcatlons nwltet. Tile Commission was ditoc:ted to "arm• a certificate of 

authority to provide allematlve local cxclu.nge lei'Vicc upon showing that the applicant lw lllfficlent 
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proposed 10 be .served." Section 364.337(1), Fla. Stat. MCI hu DO( alleacd that Elr.IISoulh BSE, 

Inc.'s application is deficient in lilY of !he above rapec~J. 

Sw.: 

14 AJ a toOSCqi.ICIICC, MCJ bas failed 10 alleac any injury ofai}'JIC or nat~R thai thiJ 

II js the intmt gf the kaia'•llml that the Commisslon IICt cxpedl.tlously 10 
grant cert!OCIICI of authority UliCkr this Scctlon and '"'' &bg· fUM' of 
qrJjfiseta pot be aft't:SJCd by appliqdoo o( any qitttla ptbcr than tbpt 
a;pa:ifiqJiy cnymmtr&l in thfa mbyslon (anpbui.s added). 

IS. MCI ha ltip1IMrd 10 all tbc fac:IOrl thai Ill epplic:lol UUIIl plh 11 In onSc:r 10 rcccM 

a certificate of authority 10 provide alternative loc:al cxchanae tclccommunlcatlons JCtV!ce Wider 

Section 364.337(1) and (2), Fla. Stat. See, Section 120.80(13)(b). Fl.L Stat. 

THEREFORE, the Petition on Proposed AJCIICY Aetlon filed by MClin this docket should 

be DISMISSED. 

Dated this~ day or December. 1997. 

Respectfully Submillt' J, 

~~~ 
Florida8atNo. I99T .... 7 
E. Clary Early, &quire 
Florida 8ar No. 32514 7 
AKERMAN, SEN'Il!RF11T cl EIDSONJ'.A. 
216 South Monroe Street. Sul!c 200 
Tallaluwec, Florida 3230 I 
(ISO) 222-3~71 
Attorney~ for BdlSoutb BSE. Inc. 
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CERTifiCATE OF SERVt,:£ 

I H£R.£BV CERTlFV that I copy orthc r~aotna was fumiJhed to tbe (oUowina panics 
by United St~tn mail or hand delivery tbiJ n~"'day of December. 1997: 

By Hand Delivery to: 

MatthaCuwrBrown 
Dlvialon of Lcaa! Service$ 
Florida Public Service Commlsslc>n 
2540 Shumard Oak Blvd., Room 3.90-M 
Tallahassee, FL 32399-0850 

Joseph A. Mc:01olhlln 
Vicki Gordon Kaufman 
I I 7 S. Gadsden SlreCI 
TalJ•h•we, FL 32301 
Counsel for Florida Competitive Cwrim Aaoc:iatlon 

!Uchard D. Melson 
Hopplna Green Sam!~ Smith 
POSt Office Box 6526 
TaJ!Ih•we, FL 32314 
Counsel for MCI Tclcc:ommunlcati.ons Corp. 

By U.S. Mall to·: 

Thomas K. Bond 
MCI Tdccommuni~:atioJU Corp. 
780 John5on Feny Road 
Suite 700 
Atlanta., GA 30342 
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