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Re: Pelit.ion of Duke Mulberry Energy, L.P. , and IMC-Aarico CompAily for 1 DcclanJDry Swrment 

Concerning Ellaibllity To Obtain Odumin1.1ion of Need Purauant to Sec;!on 403. ~19, Florida 

Statutea; DOCKET NO. 971337-EU 

Dear Mt. Bayo: 

Enclosed for filina in tbe above docket are the oriainaJ and fifteen (IS) copiel of t.be following 

docurnen11: 

I. Florida Power Corporation's Relponae to The Consolidated Motion to Strike Ita Answer 

to Petition for Declaratory Statement and Motion to Di1miu Proc:ccdinga; and ~·'/~ ,,.... 

2. Florida Power Corporation'• Relponae to The M01lon to Dl~miss i~ Petition to Intervene 

and Deny 111 Altema11ve Requeat for Adminiwuive Hearing. .':( 1 /'/ ._r! 

Also eoclosed are additlonal coplea of the above document~ for acknowledgement of filing . We 

request you aclrnowlcdJe receipt and fillna of the above by atamping theae additional copies and returning 

dtem to me in the self·lddteued, IWilpcd enveloped provided for your oonvcnicncc. 

APP e. !!plr If you or your Staff have any questions reprdlna tht! fillna. plca.v oontact me 11 (813) 821 -7000. 
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In Re: Petition o f Dukb Mulberry 
Energy, L. P., and IMC-Agrico 
Company for a Declar atory 
Statement Concerning Eligibility 
To Obtain Determinat ion of Hood 
Pursuant to Section 403.519, 

DOCKET NO. 971337 - EU 

FILED: December 

t'lor ida Statutes 

FLORIDA POW'ER CORPORAT ION' S RES PONSE TO THI MOTION 
TO DI!MI SS ITS P&TI TION TO I NTERVENE A.'fD DENY 

ITS ALT!RNATIYJ RIQUIST fOR AOMINISTBATIVJ HIARIHC 

Intrcx1uctio;') 

, 1997 

1. Florida Power Corporation {"FPC") submits this Response 

to lhe Motion to Dismiss its Petition to Intervene filed by Duke 

Mulberry Energy, L. P . ("Duke"). nuke's Motion mischaractorizes 

FPC's grounds for intervention and then attacks t he "straw man" 

that Duke has created. FPC's actual interests in 1h!4 proceeding 

are real, immediate, and plainly within the "zone ot interests" 

encompassed by~ proceeding. Accordingly, Duke 's Motion 

should be denied, and FPC should be granted leave to intervene in 

this proceeding. 

2. Duke and IMCA are seeking through their PeLiLion Cor 

Declaratory Statement a determination that an entity yet to bo 

formed by them has standing to initiate a need determination 

proceeding under the Power Plant Siting Act ("PPSA" or the 

"S iting Act"). Alternatively, they seek a determination that 

they can build significant generating capacity in this state by 

bypassing the requirements of the Siting Act altogether. 

3. AB we have e xplained fu l ly in FPC's Petiti on t o 

Intervene and Answer, under existing law the Florid~ Public 
uocu~·••• • .., ., .,, r:.-r 
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Service Commission ("PSC") has a statutory responsibility to 

ensure the provision of adaquate and reliable electric service in 

lhis state, and the PSC di~chargea this responsibility by 

regulating the activities of electric utilities such as FPC. The 

PPSA is part ot this broad legislative and regulatory frame~ork. 

Indeed, as we demonstrated in FPC's Answer, the PPSA was enacted 

as part of the same legislation that created the ten-year site 

plan requirements applicable to electric utilities such as FPC. 

In accordance with this framework, FPC and other state utilities 

must plan tor and meet tho ne~ds ot tha people ot this state, 

under the supervision ot the PSC. The PPSA is the means by which 

electric utilities like PPC carry out their responsi~ility to 

implement new generating capacity when their plans call tor same. 

Indeed, the thrust of the Ha1sau decisions was to hold that tho 

PPSA revolves around and is tied to the statutory obligation of 

apolicant utilities to serve cystomers - - an obligat!on that 

neither Duke nor IMCA would share. 

4. By their petition, Duke and IHC~ seek to insert a 

foreign object into this closed regulatory scheme -- namely, they 

seek tho right tor merchant plante to avail the~elves of tho 

opportunlty to Slte new power plants under the PPS~ withou: 

accepting the statutory planning duties or the obliQation to 

serve customer• to which the Siting Act is tied. This would 

fundamentally disturb the balance of benefits and burdens that 

flow from the existing legislative framework and would introduce 

a wild card into the planning process that utilities like FPC are 

obligated to discharge. Ih1a cecision would have an immediate 
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impa~t upon FPC's role in this legislative framework and upon its 

ability to discharge its responaibilities under thal framework, 

as more tully described in FPC's Petition to Intervene. fPC 

would have no way to plan whore . ~hen, how, or by whom now 

generating capacity may bo added in the state, or to plan its own 

system to maintain its integrity. 

5. Despite the gravi t y of the issues that Duko and IMCA 

call upon tho PSC to decide in ~ proceeding, they ine1st that 

FPC should be fo~ecl~sed from intervening to present its views as 

a party. In short, Duke and IMCA aeek to obtain a deciaion from 

the PSC that amounts to a major restructuring of tho existing 

legislative and regulatory framework without the ful! 

participation of utilities auch as fPC that have an enormous 

stake in that framework. To state this propoeition is to 

demonstrate its absurdity. 

6. Duke and IMCA suggest, nonetheless, that Fr~ is 

assorting positions that are better asserted, if at all, in a 

latPr, actual need proceeding that a merchant plant might 

commence. This argument, of course, begs the essential question 

that will be resolved dispositivo l y by ~ proceeding, namely, 

whether the PPSA may be lawfully construed even to permit o 

merchant plant to initiate a need proceeding. The very ri~ht of 

a merchant plant to do eo impact s tho 3bility of FPC to plan 

meaningfully for generating capacity needs in tho future, 

regardless of the outcoae of any particular need proceeding. The 

issue t o be decided in ~ proceeding thus fundamentally 

concerns what role uti~ities like FPC play in thia state vis - a -
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vle merchant plant developers that have no oblJgatlon to serve. 

And FPC hoe every right t o be heard aa o full party on ~ 

issue. 

7. The simple truth to this proposition is further 

revealed by o recognition that Duke and IMCA are calling upo n the 

Commission in ~ proceeding somehow to overrule, depart from, 

o r distinguish Florida Supreme Court precedents that confer upon 

utilitie~ like FPC a unique atatus under the PPSA, namely the 

Mossay decisions. If FPC and ~imilarly situated utllitiea are 

~ permitted to intervene aa partie• in ~ proceeding, who 

will present the other aide o f the iaeue whether these Flotida 

Supreme Court decision• may be so readily discarde~ ? If tho PSC 

rules in Duke's and IMCA's favor in ~ proceeding, who w11: 

prosecute an appeal to afford tho Florida Supreme Cvurt an 

opportunity to determine whether ita own precedent hoe been 

flaunted? Again, t o state these iaaues is to mak6 clear that, by 

opposing meaningful input by FPC ot ~ time, Duke and IMCA are 

seeking to shut out o f the loop on thls critica l lssuo tho onJ y 

entities who c lear ly have a right to be in that l oop undor 

existing law. 

a. Indeed, if~ proceeding were so inconsequential, why 

did Duko and IMCA ins titute it in the first plare? I t is obvious 

that they did ao because they intend to obtain a ruling ~ t~at 

will Corecloae meaningful opposit i on later in an actual need 

proceeding to effort• by o mer~hant plant to avai l 1teel! o r a 

process tha t was never intended to a ccommodate such plants. A 

declaratory statement proceeding is designed to o!ford a 
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regulated entity the opportunity to clarity ita obligation• with 

ita requlatoro befo=o proceedlng with aome intended step at ita 

peril. Duke and INCA or~ not regulated by the PSC. They tacod 

no peril in simply filing an application for a determination of 

need and raising whatever issues thoy intended to raise l n the 

context of a concrete proceeding. They imply that FPC might have 

been en:itled to intervene in such a proceeding. lnstsad ot 

taking that approach, hovever, Duke and IMCA have chosen to abuse 

and misuse the declaratory statement procedure to present to the 

PSC a broad, abstract issue in a vacuum about the status ot 

merchant plants under the PPSA. It is evident that thla strategy 

was c al culated to foreclose participation in this c ritica l iaaue 

by utilities that will plainly be affected by i~s outcome , and 

then to prejudice the resol\4tion of other "need" related iasuea 

in a subsequent need proceeding. 

9. The !act that Duke and IMCA have instituted a 

procedurally inappropriate docket, however, ia no cause to 

excl\4de !rom participation as parties those utilities that would 

be plainly entitled to be heard as parties if the petitioners had 

attempted to file an actual need proceeding. It they had done 

so, of course , it would have been immudiately obvious that 

merchant plants do not fit into the procea• and ca nnot satiety 

the sta~utory and regulatory requirements applicable to 

applicants under the PPSA. 

10. Finally, Duko contends that PPC should not havo 

standing to assert ita concerns and arguments because Duke dooa 

not propose to ask FPC or any other particular utility to buy the 
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proposed merchant plant's output. On this basis, D~ke suqqeats 

that FPC haa no claim that it should be a party even to an actual 

need proceeding. This arqument is extraordinary. As tho PSC and 

Florida Supreme Court hold in the Nataou decisions, the need 

criteria in the PPSA are utility-specific and tied to o utility's 

obligation to aerve 1ta cuatomora. Ouke is basically argu1ng 

that because it has no intention of showing that these criteria 

will be satisfied by any merchant plant that it may construct, no 

particular utility will be impact9d by any proc~eding that a 

Duke-created EWG aay commence. This argument is baaed on the 

assumption that Duke will Drtyoil in this declaratory statement 

proceeding and will succeed in convincing the PSC that the PPSA 

does not mean what it soya and that a merchant plant noed not 

comply with its explicit requirements. If the PPSA wero properly 

construed, Duke would not be able to initiate o need proceeding 

without having o contract with a particular utility olreody in 

hond, in which event the merchant plant would hove standi •• ~ only 

as a co-applicant with the contracting utility. Surely, a party 

may not defeat the standing of an intervenor by osaumlnq that the 

case will be decided against the intervenor on the merits. The 

very reason that FPC seeks t o intervene in lb14 proceeding is to 

demonstrate to the PSC that Duke's whole view ot tho PPSA is 

based on an inappropriate and unavailing construction of the low. 

ConcluUon 

11. FPC is asserting non-economic interests that would be 

impacted imaediately by a ruling in petitioners' favor in ~ 

proceeding. FPC's interetta may not be adequately protected --

atiOt'rOJ , I - 6-
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inde~d. they would be significantly impaired -- if FPC we=e 

relegated to participating, if at all, only in a aubaoquent noon 

proceeding after the horses had already escaped through the barn 

gate. Accordingly, Duke and IHCA's Motion to Dismiss FPC's 

Petition to Intervene should be denied, and FPC should bo given 

leave to participate ae a full party in ~ proceeding. 

JAKES A. MCGEE 
Senior Couneel 
JEFF FROESCHLE 
Corporate Counsel 
FLORIDA POWER CORPORATION 
Post Office Box 14042 
St. Petersburg, FL 33733 
Telephone: (813) 866-5153 
Telecopicr: (813) 866-4931 

Reepectfully submitted, 

FLORIDA POWER COR?ORATION 

CIRTiflCATI Of SERYICE 

I HEREBY CERTIFY that a true copy ot the foregoing has been 

furniehed by u.s. Mail to the foll~wing service list: 

Robert Scheffel Wright, Eaq. 
Landers and Parson, P.A. 
Poet Office Box 271 
Talla hassee, FL 32302 
Couneel for Duke Kulberry 

Energy, L.P. 

Joseph A. McGlothlin, Esq. 
McWhirter, Reevea, McGlothlin, 

Davidson, Rief ' Bokaa, P.A. 
117 South Gadeen Street 
Tollohaasee, FL 32301 
Counsel for IMC-Agrico Company 
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Hr. Richard Bellak 
Division of Appeals 
Florida Public Service Cor.mission 
2540 Shumard Oak Blvd. 
Tollahoeeee, fL J~J99-Q8SO 

John w. McWhirter, Jr . , Eaq. 
McWhirter, Reeves, McGlothlin, 

Davidson, Riot ' Bakaa, P.A. 
Poet Office Box JJ50 
T .. pa, Florida 33602 
Counsel tor IMC -Agric~ Company 



Steven P. Davie 
IMC-Agrico compan) 
Poet Office Box 2000 
Mulberry, FL 33860 

Lee L. Willie, Esq. 
Ausley ' McMullen 
227 South Calhoun Street 
Tallahassee, FL 32301 
Counsel for Tampa Electric 

Company 

th1e ~day of December, 1997. 
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Charles A. Guyton, Eeq. 
Steel Hector ' Davie, LLP 
Suite 601 
215 South Monroe Street 
Tallahassee, PL 32301 
Counsel for Florida Power ' 

Light Company 

Henry w. Long, J r. 
TECO Energy, Inc. 
Po•t Office Box 11 1 
Tampa, FL 33601 -0 111 
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