
• 

·~cK 

AfA 
APP 

BKPOU TB"Jr FLORIDA PUBLIC 6ERVICI!! COMM ISSION 

ln re: t'etition of Duke Energy N~w 
Smyrna Beach Power Company, L.L.P . 

for Declaratory Statement Conc•.: <:-:!wr 

F:ligibillty To Obtain OeterminatH•n 

o f Need Pursuant to s :cl ion 403 .51 '•. 

Flor~da Statutes . 
F l Ll::r 

EIJ 

DtntB BNKRC1Y NJ!'If SMYRNA BEACH POWBR COMPANY, L. L. P. '• 

MOTION TO DISM~SS FLORIDA POWE~ & LIGHT COMPANY'S PETITION 

fOR L&AVI TQ IHTERVEHE 

Duke Energy New Smyrna Bt!<aCh i'r>Wt! l Compollry. :. L I 

loy <llld through unders1oned counsel .• nd P'" !lll 111t 1 f.(~_.! •• 

22.037, rJ.orida AdJniniscrativt• Codf' I "F' A.C' " ) h••ro•lJy l ll •· rr rhuo 

motu .. n to dismiss Florida fow• r L L.lql;t .,, compar.-,·':; ·v; ;,. ,. ... 

l't:tltlon for Leave to Interv<'rH?, and 11: aJupp .... rt 1 h•·r·· t "' , ... ., .u 

tollows . 

Int,roduction 

1 . on Novembc r •l llJ':J./ Duke I 1lL·d w1tt th• .. F!lJt: Jd 'ub:. e 

CAF 
CMU--

CTR __ ._P .. ctltlon, Duke requestud that the Cc..rr.mtuslun ._,·. r.l! rn ti:.o• ! ' "'' : : 

EAG -~:ntltlPd tO olpply lO l he l'ommtsutcm tur .. J•·t· lffilll.ll I< ll oo ! ,, ' <'<l 

LEG 

UN Jo'IOC8 Uant to Section 403 .519 , Florl<l.o !itatutefl, olll<l • h·~ F! .. •r 1.!.; 

OPC 
Htli 

!EC 
WAS-
OlH 

I I j f 

OOCl"'f'o" • "i ro l't.:£ 
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alterno.~tlve, Duke requeAted th..tt t:.h•· ·,,,._,..,H,:v:. r !:,11 ll:•~ '' ' 

determination of nel'd 1:1 I"GU1ted lut the pt 01••,: t dPu~Ttb•·d 1 1 

the Pe tition. 

to Int ervene ( Petttton" I 111 wln ch It ·•t : ... •+t>"'d • 1 r • ••! V••:1• • ~=-

Lhis dccket. 

dcmonstrat:e standing to parttctpat<: ut tr.tu pt· •c••·•d ·n· l ar: . t FPL':, 

Pet : tlon should be d~smtssed . 

FPL Lack• Standing to Interytnt in thia Proceeding 

3. Th ough FPL's Petltlon corH.Jtno .d lcq.ll •onn •Jt uu1n• n>u. 

tnjl.rles that FPL will purpo!lC'dly ouff••t .ut ,, :•·Hu .• 

proposed project and wh1 c h FH. cont ,.nds »<·tv ... d.s t h•· t JS!d I Ct 

:Jtar.dtng 1n thls proceeding, FIL'Il .d!P')iJtlonn f ,,JJ tJrtu l •n: : 

ycnerul cat egO!"leG: (l) .tll.,<;J••<I :mJ • .llrme:lt ut ~r·L 'Il ·ll•l!lt/ tn 

meet 1 ts statutory dut! cs tv pl a:.. I>J: !u •• :.t.t m .• : r:: .1 "' 

cdequaLP to provide rt'll .tUl<' llt'lVI•" '' ' 1111 c>wlomt •Jrl; 

t ' • •r.-

t .') ,dleyed impalnnent a t FPL'u abll ity to pt <>V>de t: .. n:>trllm I•" 

OP.rvi cf' to its custometu due to all••t•··i •!IS~I·I!11ltl t' lf'dl•·l ty 

lh'! ptOJect descr1bed 111 Ou~.e'"J <etltloll t o 1· L··.:-l..u .• t .. l)' 

Sta temc·nt; !31 alleged lmpairmen: <>I FPL'to .\l>lllly '" 1>'JJ h,uw 

powet r o serve lto customerv due t.O ,tll~go>d tt<~nsm;uu: .. r. 



• 

constralnts created by t~e proJect deucrtbed ::. !'uk·· · r: 1·--r ttl >•• 

f er Declaratory Scate ment; and t·; l alleged lmp .. lrm ... r.t ! Fi L" tJ 

ab11lcy to seek a subsequent need determu .... tto n J.-. , <Jil 

the power plane desctibed in Duke • s Pet it i.cn ! or l.J•·•·I 1t •t •> r y 

Stttement . Ncne of these purporc~d :nlll! 1e11 ' ''" suU tc: ... nt r t• 

provtde FPL with standing to pclrtlctp<lte iu this ptu ~···••,.hny . 

4 In Agrico Cht mtcnl t .. om:pan·,- v p~pat ttlj·•tlt > l 

E.w irpnmental Regylation, 406 So. 2d 478, ·182 \Fl,, ::o t;('l, l:~lll l. 

rev de01cd, 415 So. 2d 135!1 .1nd 41', So. :d ! ,1,;1 I F l • :•H . J. (f,•• 

t'ourt enuncJated .:1 two-prong test t or cstablHJIIlng 111 ,HtdJuq 111 ., 

Chapcer 120 proceed1nq. To have.> a <11JI utdnt • • ,; ' " t"''' '< ' '" • !.• 

outcorre of an administrative proceeding. the •:ourt twlt.! t !ut .. 

f•Ctlttoncz must demonstrate : 

,:i . ... ~ 482 

1) that he wtll uutfer lllJ'-'lll 1n t;.o.:t wtu c h 

ts of sufflcient inunedt .. u.:y t ' "''Llt lc him t < 

,, seccton 120.57 heartnq ..... , _ , • J. .• t ln u 

uubst:antt.l! :n)c :-y IS v l ~.:.· 'YI' ' ·HIU l!..• lUl• 

which the proccedHt·~ is rl•: u . <m..-u 1 u ptrJL•:, t 

FPL'B Petltlon lulls t o rud istJ' Pl ' h1 •J l '* liq t t 'L·· 

l\.gtlco test. 

5 To satisfy the f1rst prong,,, petltlollt'l mt~!ll '"" '''' 

I h•d the llY'"IlCY aCtiOn Wtll !CtiUlt lll HI l!.)Ulj' -.ri;! Ul Ill 

1 mrnf'd1ate, not remot<· Tltl' 1 nj ury ·an no t IJ•· lh.loed CHt >~r. "l'lll 11 1 "' ' 



·mproyement Trust Fund, 651 So. 2d 1236, l-J7 IFld 4'!1 I.JCA 

19!#5). Ior.eroational Jt}l Alai Pluyc1Y Asepq,J!too v, !=\., t lLl.l 

P,.n Mutyel Commifteion, SGl So. 2d 122.;, l22G (Flo 

tf1nd1ng alleged in)Utll'fJ to be "too remotP ·•no "P" '=' · ~• '' 1v~" t < 

quality under the firut pzoog of the Agrico ceat) Fl 1..' H 

Pf:tltlon contains numerous allt>gations of II.JIIry , ,.11 • ! wt.. l , 

.u·e too speculative to meet the f1rst prong of tho: Agrl• . 

stand1ng test. 

t... All of FPL's purported 111 ur1es Lo lte aulmt.mt tal 

lOtt'I>'OtS are } inked tO l he COnDti"UCl ion r>t •I pOt r'UL 1 I! ! Ut U!" 

met hoot power plant und f"PL assertu tha t lh11l procP•·dll 'U s orr••L .•w 

will outhorize constructiOn of such a rlant FPL' t t ., r . . P•t t 1'- '" . :. 

s lrnf>lY not accurat:e. Th•! purpose ot tht s pl·oc· ·~e<.lll:q t tl s 1mpl;· r 

answer the question poseo by Dul-.e . ! { the Cornnut~ston <1••t••rrot:o••s 

ths.~t Duke is au "applic<~nt" eltgible to purHIJl' o det ;:; nno~J<>ll<m •.·! 

net:d . ·t by no means fo ll o•.o~s that Duke w:! l lu· tutnv tl7"d ~ r· 

unm•.! t.JL.d.L• .. ly construct a merchant. po wt!r p! 4.r..: .• nu r t.l.~t: t h• ' 

construct.ion ot: such a power plant would th•'l> ..ldvers•·ly .d 1,.. t 

FPL ' tl .<b1!1ty to plan <lnd operd~e llll syat•· r., 0 1 t•·sul ~ :1 . 

uncconomlc dupl1cncion. f.ccordlnglt. FPL's ,dlcgcd lti J tlllt• t. ... , •. 

t oo OJ1<" <"\Ilat1ve and remote to mt•t'l tlw •imrn••di•H·y• r 1 11q •>1 U w 



Agrico standing test . 

7. The oecond prong o f tn<• lvJtl CO ~<·<~~ lPCJl'lt"" , , u!J,...,·:ll'l 

that the in)ury is of the type and nature <.~Q.t:nut wh~cs. t !!·· 

prccr,.·dlng i.a designed to protect 

petH1on~r·s in)ury must fall wHhin t h~ "zou~ ut !li~•·! .. ul 1 • l·•· 

8. 1\D noted above, thla ptOC<!edl.ng ss ,, d .. -1.11 ,, , , y 

ntatement proceeding. Section l20.5G51:1 . Flostdu S t rtlUt•·ll. 

prov1des chat declaratory st<>tem~nt.u ... re ~nt •:ndcd t ~ ~ - : ·: .o•· 

petnloner w1th •an agency' s op1nl.on dS to tlw •' l 'l'l:c.shtllti' o t 

a sta tutory prov1.sion, or of any 1 ul<> en ord•·s ot <tn ..tt;•·rll y, " 

ll appllcS to the petltioner's partlcular ;;et o l c~n.:um,t. t: : • .. :~ 

A~; s u<.h "there will normally be no p••tao::. uth•·s tha t. tlo" 

petitloner (in this case Duke) who w1ll be ... rrectcd by tis~ 

declolratory statement. • Elodd • ()ptyn.t"t r 1 Au11•,• 1 ·• ' 1 u :i \' 

D<-partmPnt of Profesatqnal R"'gulaoon, • . ,7 SJ .:d ~:d. "'' f., 

tst. PO..:A 1990). 

!'. None of t:he lDJuries th,•t FPL llu:J ,<Jlcg,..d wlll "~···u 1 

atate rr.ent proceeding .a designed to protect By ll6 \'r•ty Htfu!t", 

'The Commission rule: con..crning dcclarulllr) \LJICillCnl,, Kutc 1~· ·11 020. I A (' . 

cuntauti ~1m1lar language 



, 

thl!J dt>clarat:ot·y st:atement proceedtnu is d•~lliCllled sol.!ly to 

prov1d~ a response to epectfl.C quert tons pvll(!d l·y Du11•· t,s • 

mat tel of law. PPL does nCJt fal l w1ttan r!w .. ~, , ,,.. •=t tnt .. ,,.",· , t 

t hc proceed1ng and chua has no cogni z:ablc .Jubotantl <d 1 ,,. ··r-e.Jt 

that can be affected. Aecordlngly. FPL has [Jtled to rn.--:t t!w 

second prong of t:he Agricg standing test. 

1 o As descrl.bed above, FPL a .leges lltll the f1 • 1 OII•"J 

men;hant power plant may impatr Ff•L't. ablltty tc >Je••k ,, ~. .. .,d 

det:~>rminatlon for some future unspec1f1.ed r ) WI•t plant . '!•· .llly. 

th1s ullegcd 1njury 1s h1ghly speculat.'lt:. 111 addltlon. ••ndcr 

the second pro ng of the A~o~rico test, econornl< I111Uly 111 ''"t 

!IU( t IC"lCI.t tO [Oim the b.JUlS for IJt.:JIIdlll';O c;r.)o•IJIJ th•~ Joi OCP.-.. JliiU 

o.~no unde rlylng st:at:utory frolmewo rk •n•· np .. l'l ! l<'••ll;· d••Jll< l !l"d 1 

iddli'Utl .eronomlc lSSues. ~ASiJllCQ, q Q(, !l•> .!doH •lb2. Th1u 

decluratory statement: proceeuing 111 1n 110 "' •'i' rel.ncd to tt . ..

l<.HiUc <.> t unPconomi.c dupl l c.otion ot g('nerattn<J 1-.l<.:llltl<'/J .ond ,:l!1y 

.. lJ .. , l•!d economic consequences to FPL a s " : L'lllllt ·)! <It: n 

~ ltr r•••d1Uy !.to not constl tutc 4 coqul~tJLJle ttut a,'~u>t'l.Jl lr~:.··r"":Jt 

under the second prong of the Agrj cJ:) tet>t. ~ ln Be, l'•·oui•·U 

;_., ~·yrtPm Inc , 199~ WL 121390 (1,.111 P.S C • l'..>rch 11, • ' •' 

<• tdet tlo . PSC-95-0348-FOF-GU at .3 ("1'EC0 111 only opt~<-uLll liN '""h "· 

6 
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tuture econ:>m1c detriment ~a too u•mote tc• · ·:Jt. obt !t.t; ut •na1nq • 

Ill Re; f'et it ion p ! Monsanto Comp.wy tor i1 !.we !.11 ,llpl y St ulr:m•·n•~ 

No 860725-EU (Fla P . S.C. l, FI'SC ) tde: U u l"'ool "' 

WHEREFORE, 0\JI(e Ene tgy N••w Smyrna Beach l'o ..,,., ' '<'mp.ony. 

L.L.P., reqpecLfully requests thoH thP Flo1tdo~ iublt r So•tVl l' •· 

Commission DISMISS Florida Powet ~ Lighl Comp.tny'" h • t • t ! • •fl l : 

Leave to fntervene in th~s dockf'l 

Respectfully submltted thlo ~~day : ... . 7. 

Flo1 :da Bar No 

LANDERS ' PARS ' N~ . i A 
J 10 W. Co il .,q,• /.v••tl ol • 

p., .. t v 1 f 1 ce &ox 2 I l 
ZIP 

7tll .. l.oJSBI"C , Flottd .. 1:!>02 

T~: t-"phrltlt.t; 
Tt•l • ·, ·1 .1 · · 1 

IH',O) r,H! I lll 

f~t tOl" l•'Ytl t o t IJu;.,. f-:u,• t q)' :-J,.""' 
Srr.)'l n.a h .... n c h Pow••: r J":J .uty. 1 
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C'ER""IFICATE OF SERYICE 

J HEREBY CERTIFY that a t::-ue c-:1py 0! th" fotegoiny h<Js l-<-en 
rurn~sherl by U.S. Mail or hand-delivery!" o n ~hiR JC:,t h d.-.y 

December, 199 7 to the following: 

Mr. Rtrhard Bellak• 
Div1sion of Appeals 
Florida Public Service Commission 
254 0 Shumard Oak Blvd . 
Tdllahassee, FL 32399-0SSQ 

Matthew M. Childs, P.A. • 
· ·h,,J cs fl. Guyton 
St ~cl Hector ~ Davis LLP 
Sulte 6~1. 215 South Monroe Street 
Tallahassee, FL 32301 
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