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2 

P a 0 c I • D I M 0 I 

ca&XRMAM JO...OMI It everyone could aettle 

J down, we're qoinq to go back on the record and begin 

4 Itea 5. I think we are prepared tor Item 5. 

5 Stat!. 

6 KR . .. ~tAXI co .. iaaionera, I tem 5 concerns 

7 the petition ot DUke Mulberry Energy and rKC-Agric~ 

8 Company tor a declaratory atateaent concerning their 

9 ability to be applicant• pursuant to tho Power Plant 

10 Sitinq Act. And the Coaaiaaion -- the Stat! 

) 

11 conaidered varioua pleadi ng• that have coae in ainca. 

12 The raco ... ndation haa been tiled, and eo as 

13 a preliainary aatter, I vented to aention thea to you, 

14 that the Sta!t ia taking the poaition that tho motions 

15 to atrike and aotion• to diaaiaa should be denied, 

16 becauee evan though the Stat! reco .. ends that 

17 intervention not be permitted in this docket and -- in 

18 thia !tea and in the following itea, which is kind ol 

19 a parallel !tea to thia, still thoae pleadings that 

20 have been tiled can be uaed as briefing !or the 

21 purpose• ot intorainq the co .. ieaion. So, therefore, 

22 we reoo .. end that thoae aotions to atrike and aotion 

23 to diaaiaa be denied. 

24 In general, the Statt ia reco .. ending that 

25 there not be intervention in thia itea baaed on the 



1 fact that the atanding of those who seek to intervene 

2 will aore properly be present under the Agrico test. 

4 

3 If and when an actual application for determination of 

4 need is filed by an applicant, at that time it's felt 

5 that the would-be intervenors here would have standing 

6 to participate in tha~ process. 

7 So thia, then, they cannot show ~nder the 

8 Agrico teat auffioient iKmediacy of any injury tor 

9 them to meet the teat for int3rvention at this point. 

10 However, we do recommend that they be permitted to 

11 addresa the Coamiesion . And to the list of those 

12 permitted to address the coamission, if the Commission 

13 so fi nda, should be added Mr. Bryant who tiled the 

!4 petition of Enron to participate as amicus attar the 

15 Staff recommendation was filed. 

16 Beyond that, the Staff recommends that the 

17 petition for declaratory stat~ent be granted, and it 

18 the Coaaieaion is willinq to listen to the 

19 participant•, then the staff will respond at that timu 

20 to any ooaaente that are aade. 

21 OOMVT .. Io-.Ka o...o•• Well, I have one quick 

22 question for Staff, f i rst of all. Vou•ve indicated 

23 that those that .. .x intervention don ' t aeec the teat 

24 and that there'• no i ... diacy ot harm , and that would, 

25 it there 1a an application tiled by the applic ant 
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1 than, they perhaps could :aalce that showing and could 

2 intervene . When during this process do they have an 

3 opportunity to litigate or address the questions or 

4 whether the applicant is truly an applicant under th~ 

5 statute• and the variou• doci•ions by the Commission? 

6 Ka, asLL&X1 Well, that goes back to the 

7 nature ot a declaratory atat-ent. What's happened in 

9 these petition• -- and thie is with full r ecogni tion 

9 that declaratory statement procedures have an element 

10 ot artificiality about thea -- but these petitioners 

11 only are seelcin.g to know it under thase tecta and 

12 circumstances, and baaed on current law, they are 

13 proper applicants. And, in tact, there are parts ot 

14 their petition which could be read more broadly than 

15 that, where they say tell ua that we, as a merchant 

16 plant, can be an applicant, and those have been 

17 totally those parte ot the petition have been 

19 ignored in the reco ... ndation. There's no 

19 reco .. endation that the co .. 1asion grant any lcind ot 

20 atat .. ent that ia that broad, because that would be 

21 the kind ot declaratory ata~eaent that would be 

22 improper under the cases. 

23 But instead, the reco .. endation is simply to 

24 address whether they, in the particular tecta and 

25 circumstances that they allege under the current 



l status ot the l aw nre, in tact, applicants . 

2 COIQII88IODR OLJ.JUU Kr. Bellak --

3 COXK%8810 ... oaaao•a Well, I guess my 

4 question is even it it' s just a question of law, is 

5 today when we are going to get the argument as to 

6 

6 whether, ur.der the law, they do meet the de tin 1 tion of 

7 an applicant? 

8 KJ, .. LL&aa Well, there's - - under the 

9 declaratory statement, they noraally would noc have an 

10 opportunity to address you on that. The reason that 

11 we ar• r ecommending participation is because of the 

12 compl exity and iaportance of the issue. But it 

13 doesn't change their status from an intorventivn 

14 standpoint. 

15 COIQII88IODR CLA&aa Commissioner Deason , 

16 aaybe I can help this process a little bit . ! was 

17 struck by the tact that these two declaratory 

18 atateaents ask the same thing. Don't they? If we are 

19 an EWG under the Federal Power Act, are we entitled t o 

~0 be an applicant. Thera ' s no particular set of 

21 oircuaatancea that are unique. It is going to be a 

22 atatea~nt of general applicability, and tor that 

23 reason it should be done throuqh rul aaaking. 

24 And in my view, it is entirely inappropriate 

25 to i ssue these declaratory stateaents. And that if 



1 the coapaniea want to co•• in and aak that wo adopt a 

2 rule that aaya, "If you are a requlated utility under 

3 the Federal Power Act, you are entitled to be an 

4 applicant," then we qat everybody in And we aake the 

7 

5 deciaion. And it affords th .. the opportunity that it 

6 we're vronq, they can take it over t o OOAH and got it 

7 declared invalid . That'• ay view. 

8 COIOII88IODJl OJIUOWI What ' s wrong with that 

9 view? 

10 ldl. aaLL&.Ka Well, I think they atlll have a 

11 right to fi nd out if -- I think they do not have ~ 

12 riqht to find out tf any EWe 1• an applicant, althou?h 

13 they could certainly derive that iaplicetion fro• how 

14 we handle their petition. 

15 OOXKI88IODJl CLARKI But I gueee, Richard --

16 ... aaLL&&a But that 's the problea with tno 

17 declaratory atat-nt. 

18 COXK%8.10 ... OL&aK1 Richard, what I'D 

19 aayinq ia even betveen the two, they don't auqgeet any 

20 unique circu-tancea. Al l t .hey are eayinq ie we 

21 qualify aa the requlated utility becauee we are 

22 requlated by ~RC under the Federal Power Act. To mo, 

23 all they are aakinq for ie a general atateaent of 

~ · applicability, and that bein9 under the definit ion or 

25 raqulated utility, are !WCa entitled to be applic ante. 
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1 And to ae, that's ruleaaking. 

2 D . BWLUitl Well, it they did ask that and 

3 ve responded to it, it would be an improper 

4 declaratory statement. But keep in mind the Monsanto 

5 motto. Monsanto wanted to ltnov it under the tacts and 

6 oircuaatanoeo lease tinancing would cause a retail 

7 aale. It's eaay to broaden that out and say that 

8 that•a an iaproper petition tor a declaratory 

9 atateaent. Beceuse anyone who wants to en9age in 

10 leaae tinanoinq will nov have a rule that says you can 

11 do a leaae Unancing arrangeaent, and you will not be 

12 regulated by the Florida Public Service Commission. 

13 But that's not what they asked, and that's 

14 no what we granted. so it comes down to a tormality, 

15 and it ' a artiticial. It comes down to the tormalism, 

16 whether you ' re loo~ing at the Monsanto case or the 

17 Seminole caae. There'e nothing particularly unique 

18 about Monsanto. All Monsanto aaya waa we want a lease 

19 tinance in order to do eelt-qeneration. 

20 COMXI88IO ... C~l Yos. But, Richard, 

21 they aaid bere'a the deal, ve want a struuLure, it ' s 

22 between t hese tvo partiea, here'• how it's going 

23 torvard. And the queation was ask~ ia it 

24 salt-generation. Here Vhat they're saying ia it we 

25 are an EWG under the Pedaral Power Act, are we also a 
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1 requlated 

2 KR . aiLLA& a Electric co111pany. 

3 oolllll••xona ct.aaXa Yeah. 

~ -- such that we are entitled to ~e an 

5 applicant . TO ae , there's nothin9 unique about what 

6 they 've asked tor , therefore, they are not entitled to 

7 a declaratory stateaent, but they are entitled to find 

8 out . And they are entitled to tind out through a 

9 request tor ruleaaking. 

10 KR. BBLLAJta Right. Well, I ' lll not sure that 

11 I perceive the ditterGnce, but I understand what your 

12 saying. 

13 OOXXI88Ia.IR CLaRa• Well, there is a 

14 ditterence in how you have to tight --

15 .a. BB~I In other words the 

16 declaratory --

17 OOXXI88IO ... CLARXI It there is a 

18 difference in standing to intervene. 

19 .a. BBLLAJtl Correct. Well, the declaratory 

20 a~ateaent petition statute, aa I understand it, dooa 

21 not say anything about unique circumstances . All lt 

22 saya ia, "Any substantially ettected person aay aeek a 

23 declaratort atateaent regarding an agency's opinion as 

24 to the applicability of a statutory petition, or o! 

25 any rule or order• of the agency as it applies to a 



1 petitioner ' o particular set or circumstances." 

2 COIDU88IODR CUIUtl Well, I guess 

3 "particular" is in there, and it also seems to me if 

4 it isn ' t unique, then it'• general. And lr it's a 

5 statement cr general applicability, then Jt ought to 

6 be a rule . 

7 .a. s•LLAK• Well, the Starr is not 

8 recommending that you issue any statement of general 

9 applicability. All the Staff 1a recommending .!.s that 

10 you consider tor c grant a statement as to the -- how 

11 these statute~> apply to this petitioner's particular 

12 set or circuastances. 

13 COMMIUIODJl CUIUtl But I guess what I'm 

14 saying is their circumstances aren't particular, they 

15 ..1re general. 

16 MR. BILLAII Well, as far as the legal 

17 analysis or any -- I hate to use the word 

18 "particular," but as far as the legal analysis of any 

19 petitioner, the legal analysis 11ay include aspects 

20 that are generic. The EWG is generic. The lease 

10 

21 financing arrangeiMllt in Monsanto is genet·ic . But all 

22 the state•ent declares is the application of the law 

23 to the particular set of circumstances of the 

24 petitioner. But I certainly could see where you would 

25 havo a different view of that. 



1 OOMXJaaxo .. a cLA&Ka Well, I guesa it gets 

2 down to the fact that there aren't alwaya bright 

3 linea. And it juat aeeaa to ae that in this case it 

4 ia, in tact, more appropriate tor rulemaking. And I 

5 think it ia in~ppropriate to go the declaratory 

6 statement route i n theae two instances. 

11 

7 OOMXJaaxo .. a ax .. Lr.oa Well, let •e oak one 

8 other thing, I aean, I CQncur with you thbt it is 

9 inappropriate tor a declaratory atateaent, but why 

10 can ' t they alao reaolve thia queation by filing ~n 

11 application tor a deteraination or need, hear whatever 

12 motiona we get --

13 

14 

OOMXI8810 ... CL&RXI Right. 

oo~aaxo .. a ax•aL~• - - and it we decide 

15 that or if thia co .. iaaion dec idaa that, you know, 

16 they are not an appl!cant, then you diaaias their 

17 petition. If they are an applicant, then it gooa 

18 forward that way. I aean, that ' s another avenue. 

19 OOMMI .. J O ... oaaso•: Didn't we tollow that 

20 procedure a taw yeara back, and it waa denied? l5n't 

21 that one of theae c&aea that haa been cited before? 

22 OOWMT88IO ... CLARXI Yea, Co .. iaai oner. 

2 3 

24 

OOMXJaaxona nuLIJIGa okay. 

OOMXYaaxo .. a CLARKI I don't know why they 

25 didn ' t want to anaver that. 
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1 OOI!OU88IO ... oaaao•• It oeom• like I 

2 vaquely recall that case. 

3 CQMMT88IODJt c•&LUOI Well, I think it's 

4 the case that one of the parties handed out. 

5 co.xza•xo .. • c~a Is that what this is? 

6 

7 what that is. Tbis is what I've got. It was the Ark 

8 Enerqy --

9 OBaimiUI JODaa.c Any other questions, 

10 commissioners? Should ve proceed then with --

11 00 .. 18810 ... CLARKI I don ' t think it is, 

12 because 

13 

14 this, Susan? 

15 OOI!OU88IODJl Ct.aaJ:I No, t .hat ' s tina. 

16 No. I queas the roason I sort ot made that 

17 statement to begin vith vao to perhaps shorten this, 

18 but you aay vant to hear fro• parties. 

19 OOI!OU88tOna oaaao•• Well, my concern is 

20 similar to the concern in the previous item, is that I 

21 think this is a very &iqniticant issue. I want to 

22 hear fro• everyone, get input, try to make an 

23 inforaed, reasoned decision. I'• not comtortable that 

24 o declaratory state•ent io the way to do that. 

25 What I'm hearing •Y Staft tell me io that, 



1 well, we are willinq to declare they're applicants, 

2 and then vhen they tile an application, then people 's 

3 substantial interest are attectad and they can 

4 intervene. But we've already juaped the hurdle . 

5 We ' ve already declared thea an applicant, and they 

6 haven't had an opportunity to tell ua whether they 

7 leqitiaately are or are not an appli cant. Anc that 

8 concerns ••· And I want to have that input. 

9 COMJCl'HIOna crm1 And I queaa r would 

13 

10 like to have it eettled once and tor all in the sense 

11 that we qo to ruleaakinq. And it'• not a continu&tion 

12 ot aotiona in individual proceedings. I don't see 

13 what's qoinq to be ditterent. And I know the 

14 loqialature is int ereated in this, in terms o r they're 

15 interested in the policy t.plication• o r it, when you 

16 do policy throuqh ruleaakinq. 

17 OOM¥I88IO .. a o&aao•• Perhaps we can -- I 

18 mean, I would appreciate aoae input. But perhaps we 

19 can liait the diacuaaion to just where we are 

20 procedurally and not qat in, perhaps, into all o r tho 

21 nitty-qritty ot whether they are or are nc~ an 

22 applicant at this point. Just t o discuss whether this 

23 is the appropriate vehicle and who has a right to 

24 participate and how they participate. And aaybe ir we 

25 limit l t to that, we can at least qat over that 



1 hurdle , and we vill know vhether wo need to devote 

2 more tiae today --

3 CB&I~ Jopxao•• I would agree . 

14 

4 CQMKXSSIO .. R oaaso•• -- to some ot the ~ore 

5 substantive ia•u•• · 

6 

7 

COMKIISIO ... CLARXI That sounds good. 

Clml.~ JODIO•I That's how we'll -- oh, 

8 I ' m eorry, co .. ieeioner Kiesling . 

9 C:OMIUIIIO ... ltX:IBLI.OI Are we going to hear 

10 arquaent once on Ita• 5 and once again on Item 6, or 

11 a re ve rolling th .. in toqether? 

12 C:OUIIIIO..- DD80WI Well, they are so 

13 eiailar 

OOKMIIIIOKaa ltXIILI.Q I I think ws should 

15 roll th .. in tO<Jether. 

16 Clml~ otooao•• Roll them in. 

17 

18 to be --

19 

C:OUIIIIO.._ ltXIBLI.Qa Roll th~ in as ono 

CSAI~ JOD.O•• Where should we start? 

20 We are going to take argu111.ent !rom the 

ll parties. Do ve etart -- Vhere ehould we s tart, 

22 Mr. Bellak? Should we start --

23 o. •oaLO!'IILI•• ChairJIII\n Johneon, it 

24 there ' • goinq to be a diaouaeion on the pending 

25 petitions to intervene, r think the petitioners should 
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1 go first, and ve should be allowed to respond . It 

2 there ' s going to be discussion beyond that point as to 

3 the -- whether IMC and Duke Mulberry are entitled to 

4 go through the declaratory state•ent, then I think we 

5 should go tirat 

6 OQMVT•aio .. a oaaaoar Personally, I would 

7 rather address the second question, whether this, the 

8 declaratory statement, is the appropriate vehicle t~at 

9 we need to proceed. So whoever is seeking declaratory 

10 stat-ent, I think probably needs to qo tirst, and 

11 let ' B address that question. 

12 ... KoG~I•• I'm Joe McGlothlin. I'm 

13 here on behalf or IMCA, and I'll share the tiae with 

14 Schef Wright who's representing Duke Mulberry. 

15 CBal~ Jo .. soa• Hold on one second . Did 

16 you want to liait the tiae? 

17 co..xaaio .. a oaa.o•• That ' s to you're 

18 discretion. 

~9 CKli..a. Jo .. aoa• Yeah, we're going to 

20 liait the tiae. !aeh si~e, or each party, let's try 

21 to do it in five ainutes. You aay get a lot or 

22 questions, but --

23 Ka. KoGLOr.ILI•• Am I to share tive minutes, 

24 or --

25 ~~---- Jo .. .aar No, tive minutes. Speak. 
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1 D . MOO~I All riqht. It I could just 

~ t .ry to reapond to the queationa and the comsenta that 

3 have been put forth eo tar. Commissioner Clark, the 

4 reaaon vhy the declaratory atataaent ia appropriate is 

5 that, even th~uqh aa you and Mr. S.llak discusaed, the 

6 EWG aspect ot the proceedi ng ia not uniquo. 'l'he 

7 particular propoaal ia a particular plant to be built 

8 by e particular developaent a nd a particular business 

9 atructure by two particular entitiea. 

10 ('(WKTIII Ona CL&Ur But how does that 

11 attoot their et.atua ae an applicant? 

12 a . JIOOL01'IILDII Aa an appl !cant? 

13 OQMMXIIIO ... CL&&KI Right. 

15 deacribe a apeoitic tact. aituation and aak the 

16 Cowaiaaion to •»PlY the law to it. And the 

17 declaratory atat.ement atatute and your rule 

18 conteaplatea exactly that. 

l9 And there vaa aoae diacuaaion in the prior 

20 itea, docket, about the tact that once that ' • done 

21 there ia aoae precedential effect i n that one would 

22 expect that it ao .. body el•~ haa the identical 

23 situation and you have the eaae law applied to it, you 

24 can expect aoae aiai1ar reaulta. But that ooean•t 

25 detract troa the tact that •• entitle• vho coae to you 
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1 with a particular fact propoaal ~nd aak you how the 

2 law appliea to thea, we are entitled to a statement it 

3 we can satisfy tile other aapecte of the statute and 

4 the rule. 

5 Now, in thia eaae, we have -- I think it'o 

6 worth noting and without getting too tar into the 

7 .. rita of it, that we have identified some aspects or 

8 our proposal that are different than things that 

9 you've seen before. And at soae point along the way 

10 that the first QF who applied for a determination or 

11 need was the first of ita kind. But, as I recall, tho 

12 Co.aissien didn ' t say, woope, that has never boen dono 

13 before, we need a rule; instead you acted on what was 

14 pending before you. 

15 Now, eoaeone pointed out that it's available 

16 to ue to go ahead and file the coaplete application. 

17 I ~on • t deny tbat•s the case, but think about vhat'a 

18 involved in an application tor deteraination ot need. 

19 It'a e tiae consuainq process. It requires a lot of 

20 reaoureea. And I think it is legitiaate tor ue to put 

21 to you the lec;Jal question of whether under our 

22 situation we are entitled, under the law, to be an 

23 applicant. 

24 We've also pointed out in our petition 

25 that -- we've put it to you in the alternative. We've 



1 aaked you to rule th•t we are entitled to aak tor a 

2 deterain.ation of need, but, alternatively, it you 

18 

3 think that's not the oaae, then the alternative should 

4 be that no determination of need ia required for our 

5 project, becau.e we want to avoid the catch 22 that 

6 the utilitiea want to put ua in. And there are some 

7 constitutional t.plicationa ot that that Enron haa 

8 addraased in a aaicua briet. And I will leave the 

9 particular• to thea. 

10 But by and large, we fall within the ambit 

11 ot the atatutea . We have a specific tact aituation. 

12 We want that. Wa aak the co .. !aaion to apply the law 

13 to it and take into account, first ot all, that unlike 

\ 4 things you've aeen before, this project would impose 

15 no capital inveataent, no operation riak on the 

16 rateyayera. It ia not contingent upon the prio1 

17 aqreeaent by contract or order ot any ratepayers to be 

18 reaponaible tor the ooat. And it's going to bo in the 

19 fora ot an exe~pt wholeaale generator, wh ich under the 

20 federal law ia a public utility, and eo qualitiea as a 

21 requlated electric coapany within the meaning ot the 

22 statute. 

23 conx••tona CUB I I queaa that' a where 

24 you lose ae. It aeaaa to me the eaaence of what you 

25 a r e aak!ng ia it we are e requlated entity und•= the 
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1 Federal Power Act, are we entitled to be en applicant . 

2 And that'• really the only tact• that nead to be 

3 alleged or that you are alleging that qualities you to 

4 come under this. And to ae, you are aeking tor a 

5 etat-tmt ot gen6ral applicability. 

6 D. Koat.O'I'BLX.l There'• aore than that. 

7 There ' • the tactual aepect or it which is that we are 

8 conteaplating the poasibility ot a power plant that 

9 exceeds 75 aegawatta in tara• or ateaa capacity. So 

10 there's aore than juat the EWG coaponent on !t. And 

11 eo the ~IG ia certainly part and parcel or it, but the 

12 tact that we are aeking the Coaaiasion to interpret 

13 the definition ot •applicant• and •electric utility," 

14 within the aeaning or the Power Plant Sitin; Act, 

15 doean't detract troa the tact that we are legitimately 

16 aaking tor a declaratory stat ... nt. That's no 

17 different troa any other situation in w~\ch a 

18 petitioner aaka the Coaaission to apply the law to tho 

19 !acta. 

20 Clll..._ Jo .. ao•• Would you say that again? 

21 I didn't hear you. 

22 D. KoGLOrKLt•• This is no different from 

23 any other eituation of which a petitioner a•k• the 

24 Coaaiaaion to apply law to the apecific facta 

25 preaente4 and ie•ue a declaratory •tateaent. The zwc 



1 coaponant is one tactual aspect or the totality to 

2 which wa ask you to apply the definition ot 

3 "applicant" and "electric utility," aa within the 

4 •eaninq ot the Power Plant Siting Act. 

5 

6 tiniahed? 

7 

8 

cmAXIUilll Joo.o•• Okay. Mr. -- you are 

D. MOOLO'rJIL:r:•a Yes, •a 'am. 

c.&I...- Jo..ao•• Mr. Wright. 

9 D. WRI:~I Thank you, Madaa Chairman. 

10 Robart Scheffel Wright, law tira ot Landera and 

11 Persona, appearinq on behalf ot Duke HUlberry Energy, 

12 L.P. and Duke Energy New Sayrna Beach Power Company, 

13 L.L.P. Since we are taking both dockets together 

14 here, Mr. Ron Vaden, who ia the Director ot the New 

15 S•yrna Beach Utility's eo .. ission, Mas aoae 

20 

16 correspondence tor you that supports the granting of 

17 the request or declaratory atat ... nt that'• he's going 

18 to pass out at this tiae. this will be filed later 

19 today in the correspondence aaction ot the docket. 

20 COIIXIIIIODa J[I.ILIIIO I Mr. Wright, why 

21 don't you 90 on with your arqu.ent while he's doing 

22 that . 

23 ... wara.ra Thank you, co .. iaeionar 

24 Kiesling, I'd be delighted to. Regarding the 

25 procedure\ questions, iaauaa that have been raiaod, 
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l we're asking you tor a deteraination ot our rights and 

2 s~atus with respect to the laws that yo~ adainister. 

3 We have proposed particular plants at p~rticular sites 

4 under particular structures. In the INCA case, our 

5 pr oject i nvolves a •elf-generation joint venture. In 

6 tlle DUke New Slllyrna case , it involves an aqreeaent to 

7 provide both power pursuant to a participation 

8 aqr e ... nt to tbe Utility•• Co111miseion ot New s~yrna 

9 Beach. 

10 We believe that we are entitled to a 

11 declaration •• to the applicability of your laws to 

12 our facta . We have not asked you tor a rule, y.;,ur 

13 order won't be a rule. As Kr. Bellak explained, your 

14 order won ' t say •Every ZWG is an applicant under the 

15 act.• Your order would eay, it qranted as reco111mended 

16 by the Stat!, that Duke Mulberry is a proper appl icant 

17 and DUke New Sayrna is a propor applicant baaed on the 

18 tacts that they a1leqe. 

19 Now, you could also do rul-alc:inq it you 

20 want, but I certainly think that our asking tor 

21 declaratory atat ... nta a• to the applicability ot 

22 tecta, to our applicability ot the law, to our 

23 particular tecta, and grantinq those etataeante is 

24 well within incipient policy -- the acope ot incipient 

25 poliGy develop111ent under MacDonald. And I think it's 
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1 well within your authority to grant the request ot 

2 declaratory atateaent. And it you teol the need to go 

3 on to rulaaaking, you could go on to rulemaking . 

4 Regarding the proapect ot our tiling 

5 petitions tor our deteraination ot neod and then go 

6 through a process where other• aight be allowed to 

7 tile aotiona to diaaias, and ao on, we could do that . 

8 Frankly, the coat ot doing that is not inaigni!icant. 

9 The coat ot preparing the petition/applica tion 

10 aateriala, the testimony, etcetera, is not 

11 inaiqniticant, and it ia to avoid that coat that we 

12 have coae t:l you -- well, part ot it , because we are 

13 already working on the perait~ing, frankly, tor both 

14 ot these. 

15 aut part ot tha reason tor co11ing to ~·ou tor 

16 a declaratory stateaent 1• to avoid incurring that 

17 coat i t when we get thoro, you know, a tew months down 

18 the road, you are going to shut ua out on the grounds 

19 that we're not proper applicants. And the question I 

20 w~uld aay is -- well, what I would say is it doesn't 

21 make sense when you've got the issue before you 

22 today -- we believe and Statt agrees -- properly 

23 tramed is a petition tor dec laratory statement. 

24 You've got probably every interes~ad party ln the 

25 state present, ready to argue it. Why aake us go 



1 through the hoopa of filing ar. application and having 

2 a whole bunch of hearing& on motions to dismiss, in 
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l which the pleadings are going to look almost identical 

4 to what you've got before you now when you can address 

5 the issue ~oday through what we, I believe, is a 

6 properly framed petition for declaratory statement? 

7 You know we strongly support the start ' s 

8 recollllllendatione, botlo procedurally and substantively. 

9 We think the analyaia as to why we are proper 

10 applicants is atraigbtfor.vard. We will be l':::qulated 

11 electric co~aniea under the Act. We will be engaged 

12 in the generation of elactricity. If you put those 

13 two thing• together, you are an applicant under the 

14 Act. We'll be a public utility under the Federal 

15 Power Act. 

16 COI0088IOW.'R CLallKI Mr. Wright, can I ask 

17 you, could we poasibly grant one and not the other? 

18 Say, yes, under one, you are untitled to apply; and on 

19 the other, you're not. What particular fact in eac h 

20 case would allow ua to aalce that cHatinction? 

21 Ma ... IGXY• Well, or course, r think the 

22 law as it appliea would require that both be granted. 

23 I think you could say hypothetically, since the New 

24 Smyrna Beach Utility's Collllllieaion is involved in the 

25 one and thoy•re a retail utility, that's aort of like 
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1 what we've seen b41tore , and we can grant that. 

2 Since the other involves self-generation, 

3 that's still up tor grabs: Bas~d on the previous 

4 discussion ot Item 4, we are not so surt~ about that, 

5 mayb41 we neod to consider that l ater. Now, I wouldn't 

6 agree with thnt, I think you ought to grant both ot 

7 theA, but 

8 OOIMTIIIO .. R CLARKI But Alii I mistaken that 

9 they both basicelly a.sk for authority to be ao1 

10 applicant on exactly the same grounds. 

11 HR. WRIGBTI A.s to the Duke entities, yea, 

12 ma'am. But that doesn't aake the statement that we've 

13 asked you to give a rule. 

14 

15 

CO!IMI .. IODR Cr.aJl.KI Okay. 

CIQ.XJUI&II JOD~•• Let me ask the question 

16 in a different way . It the petitions solely allege 

17 that we are an EWG requlated under the Federal Power 

18 Act are we an applicant, what it that had been the 

19 question. Is that appropriate for a deck statement? 

20 

21 

o. WRIGlftl Yea. 

CKaiJUI&II JO .. IOWI Okay . Well, that's what 

22 I thought yau vera saying. That ' s, to me, the crux ot 

23 your arquaent, is that question. That narrowly 

24 defined, even though it would have general 

25 applicability, you're still saying that that is 
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1 appropriate tor a deck action. 

2 xa. WR%GKTI It's appropriate tor a deck 

3 action becau.se it applies to us only. We hav0 not 

4 asked you tor a rule. We have not asked you t~r a 

5 statement of general applicability. Your declaratory 

6 s t atement, if you would grant 1t, would have the 

7 normal language that declaratory statements always 

8 have. 

9 Everyone should be aware here that the 

10 declaratory statement herein granted applies to this 

ll petitioner and hie tecta and circumstances only, 

12 period. And any variance trom that may result in a 

13 different outcome. And Kr. Bellak addressed this very 

14 well in his recommendation with respect to Issue 1 

15 where he cites to Regal Kitchens and the Mental Health 

16 District Board versus Florida Department ot HRS. 

17 CBAX..._ Joa.eo•a Where are you reading 

18 troa ? 

19 xa . WR%aKTI Staff recommendation at 2, 

20 Staff analyaia under Iaaue 1. The review in courts in 

21 these casea upheld -- and theaa were caaes, 

~2 apparently, where the ordara granted by the agencies 

23 involved aaid, •veah, you have this status under the 

24 law and ao does everybOdy alae." And what the court ' • 

25 went on to aay vaa the atatamen~ is okay ~nd not 

___ j 



1 overturned, to the extent that i t applies to the 

2 petitioners only. To the extent that it purports to 

3 be broader than that, it'e that part of it , is carved 

4 away and that part of it is overruled. 

5 It ' • ay understanding that f olks who 

6 practice in th• tax area cite Regal Kitchens as 

7 precedent, notvithatandinq the tact that it's 

8 expressly liaited to the court, and i n parallel 

9 limited by the court, to Regal Kitchen. And in 

10 parallel to the situation here, it was a deck 
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11 atateaent a e to the applicability ot some tax rules or 

12 tax statutes to one entity that went too tor. 

13 The part that vent too Car was exc ised . The 

14 part that applied to Regal Kitchen only was allowed to 

15 stand. And that's vhat ve •ve suggesting to you, it ' s 

16 what Mr. Ballak'a suggesting to you. You can grant 

17 the atat .. ent. He'• actually crafted his 

18 recomaendation, you know, in ay opinion, extr~ely 

19 tightly to aaxe it clear that all you're doing is 

20 granting -- all the Stat! are reco-ending that-. you do 

21 is grant a deck stateaent loased on our tacts only and 

22 applicable to us only. There ' • no rule inharent 

23 there. 

24 CllmiWDJI JOJDI~I How can aoaething as 

25 broadly as I just phrased it be applicable to you 
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1 only? 

2 ... DIGI71 Well , aaybe I misunderstood 

3 you, Cbairaan Johnson. It vhat you asked is I' ~ an 

4 EWG, aay I be an applicant, then I think that would 

5 probably be a rule. But that's ditterant trom saying 

6 I ' • Duke Mulberry Enerqy, L.P., and this is the plant 

7 I propose to build, and this is tha structure and this 

8 ia 4a-ta-da , aa I an applicant. 

9 CIDIIUIU Jooao•• Okay. Wel l, aayha you 

10 aisunderstood .. vhen I t irst asked the question. 

11 ... wa%0~1 I apoloqiza. 

12 CJDUIUIU JOD80•• And I \nterrupted you . 

13 ... wa%GI7• Well, I'• atra id I've gone over 

14 ay tive ainutas. I did want to address a couple cr 

15 the substantive points because I thought Lhis was the 

16 only opportunity va ware going to have to present 

17 ar<JUII•nt. 

18 CIDIIUIU JOD80•• You aay have an 

19 opportunity to present arguaent on the substantive 

20 points later, but I thinlt thia ia liaitad to juat tho 

21 procedural . 

22 .. • wa%GJI'! 1 Thank you. 

23 ... a .. IOI Hi, I ' a Gary Saaso with Carlton 

24 Pialda , representing Florida Pover Corporation. We 

25 reapacttully diaa9ree vith the Sta tt'a position on 



1 this issue and would urge that this is quite 

2 detinitely not the type or proceeding that aay be 

3 disposed of through a declaratory proceeding vehicle. 

4 Let me begin briefly by talking about the 

5 lav because I think there may be some contusion here. 

6 Mr. Bellak suggested that there ia really no basis to 

7 conclude that a declaratory statement can never be 

8 issued, that the prescription by the case law ia 

9 simply that it be tailored to tl.e particular 

10 circuaatances involved . 

11 We have cited in our aotion to dismiss the 
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12 petitions, the Tampa Electric Company versus the 

13 Florida Departllent of Couunity Affairs case. And let 

14 me just read soma salient portions of that decision. 

15 Citi119 Re9al Kitchens, the First District in 

16 that case said, "An administrative agency may not Uba 

17 a dec laratory stateaant as a vehicle tor the adoption 

18 or a broad agency policy or to provide statutory or 

19 rule interpretations that apply to an anti~e class of 

20 parsons . • That, of oouree, is what is going on horo . 

21 The court vent on to say, "When an agency is 

22 called upon to issue a declaratory statement in 

23 response to a question vbioh ts not limited to 

24 speoitic facta and a specific petitioner and which 

25 would require a response of such a general and 
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1 conaiatent natur• •• to •eet the definition ot a rule, 

2 the agency ahould either decline to iaaue thJa 

3 atat-ent or coaply with the proviaiona ot Section 

4 120.54 governing rulaaakinq." 

5 Thia eaae calla upon the Coaai~aion and the 

6 courts to baaically inqui re what ' s really going on 

7 here. Ia thia caae beinq uaad aa a vehicle tor the 

8 adoption of a broad policy, and ia it being usej as an 

9 atteapt to obtain a ruling that appliea to an entire 

10 claas ot peraona? 

11 In the Regal Kitchens• decision, the court 

12 did talk about the idea of limiting a declaratory 

13 stateaent, but aade clear that a declaratory statement 

14 aay be attir.ed in part to the extent that it ia 

1~ proper, it the !•proper parte are aeverable. 

16 We would aub•it to you that in the 

17 circuaatancea ot thia aituation, it would be 

18 imposaibla to aaver the policy iaauea trom tho 

19 particular circu.atancea or theaa petitioners because 

20 aa already hal bean identitied, there are only two. 

21 The petition• in the Hew Sayrna caao and in 

22 the Duke Mulberry caae aak for relief on the g r ound 

23 that the plenta wiJl exceed 75 aaqavatta, which ie ~he 

24 threahold, ot courae, for the ~war Plant Sitinq Act, 

25 and that the plants will quality tor EWG atfttua. 



1 That's it. That is the qround on which tho 

2 petitioners in both cases aeek reliet. 

3 In the request to address the co .. ission, 

4 Duke and rHC describe their own petition aa follows, 

5 "duke Mulberry and IMCA subait that their petition 

6 presents a case ot tirst impression that raises 
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7 siqniticant issues witt. respect to the statutory baoio 

8 t o r and policy iaplications or granting coapotitive 

9 wholesale power producers, such aa Duke Mulberry as an 

10 ex-pt wholesale qenerator, access to the co-iasion'a 

11 need deter.ination process pursuant to Se~tion 

12 403.519.• That, in a nutshell, is what both or these 

1J petitions are all about. 

14 Now, as both Mr. Bellak haa said and as 

1~ Mr. Wriqht has said, even vith the intQntion ot 

16 narrowly liaitinq a reco .. endation in this case, Starr 

17 has att .. pted to cratt a reco .. endation that does not 

18 transgress on the notion that a dec laratory statement 

19 should not exceed the particular c ircu .. tancea ot tho 

20 petitioners. But I vould point to the Starr•a own 

21 reco .. endation to indicate thbt despite that intention 

22 and those best ettorts, they did not succeed in doing 

23 so. 

24 The Statt sakes a reco .. andation t~ grant 

25 the petitions, and then .aye, •statt believes that 



l such a case-by- case determination has more potential 

2 benetit tor the state than torecloaure ot that 

3 determination based on a aore reatrictive reading or 

4 Section 403 . 503(13).• 

:n 

5 What starr has eeeentially done here is ~sed 

6 this reco .. endation to aake policy. And it we were 

7 granted the o~portunity to address the Com.ission in 

8 appropriate circuaatances, we would d .. onstrate that 

9 that policy decision has already been made by the 

10 legislature, which is essentially already determined; 

11 who ought to be an applicant and who shouldn't be an 

12 applicant anrt who has roreclosed EWCs trom 

13 participating. 

14 The reco .. endation gooa on to say, "Statt •a 

15 reco .. endations concerning Duke Mulberry likewise 

16 rorlaot ito view that a rigid i~poaition or procedural 

17 requireaente applicable to so-called nonutility 

18 generators would be inappropriate where with the 

19 tiling and consideration ot the merits in rull or Ouko 

20 Mulberry and IMCA 11 petition, that category 1• no 

21 \onger liaited to coqeneratore and other nonut ility 

22 generator• which seek a determination or need based on 

23 a utility's need.• 

24 So start's ovn reco .. endation ie aa':ing 

25 categorical determinations ot who's in and who's out, 
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l receding troa Florida Supreae Court precedent and this 

~ co .. ission'a ovn prior precedent. And it that's not 

3 policy, it ' s hard to determine what ia. 

4 We are not in a gray area here. Aa 

5 co .. iasioner Clark pointed out, there may bo 

6 situations where there aay be room tor debate about 

7 whether a particular petition presents an appropriate 

8 occasion tor declaratory statement. This ia not such 

9 a petition. The vehicle ia created tor a situation, 

10 perhaps where a regulated entity wants to clarity its 

11 obligation• before proceeding at ita peril. Hare Duke 

12 and IMC are not even regulated entities. They could 

13 have tiled a need petition a ttd atteapted to get 

14 applicant statue. It would have been evident troa the 

15 get go that they wouldn't even be able to till out the 

16 Cora necessary to initiate that proceeding. 

17 So instead ot doing that, they chose to come 

18 t o this co .. ission and pr ... nt a very broad and 

19 abstract propoaitiont can an entity that ia an EWG and 

20 building a plant in excess of 75-•eqawatts basically 

21 break into this closed regulatory and legislative 

22 scheme that heretofore has been liaitod to utilities 

23 and independent paver producers in a contract vith tt.e 

24 utility. And we would aUbait that that is plainly a:• 

25 ettort to call upon this Coaaiaaion to aake a policy 



1 throuqh a proceeding that i s deaiqned t? cut ~ut or 

2 the loop the utilities that have the moat diroct 

J atandinq and stake i n a current requlatory reqime. 

4 CBAIIDII JOBKao•• Mr. Sasso, you need to 

5 wrap up. 

6 D. IUIOI Thank you. 

7 amiiDII JODSOlll Mr. Guyton. 

8 xa . Gurfall Comaisaioners, my name is 

9 Charles Guyton. I'm vitb the lav firm ot Steel, 

10 Hector and Davis, and I represent Florida Pover ' 

11 Liqht in this proceeding. I think Mr. Sasso has 

12 adoquatelt addressed the law. This is a very clear 
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13 legal issue tor your resolve, and I think he's hit the 

14 nail squarely on the hea~. I want to bring --

15 CKaliDII Joaxao•• You ' re going to have to 

16 apeak closer. 

17 xa. Gurro•a I vant to bring three factors 

18 to your attention vhich I thinx clearly demonstrate 

19 that you are beinq asked to give a declaratory 

20 st~t ... nt aa to a aatter of general applicability, or 

21 in the alternative, a aatter ot general statement or 

22 policy . 

23 Firat, is look at the Duke/IMCA petition 

24 itself. Buried in the aiddle of it ia the following 

25 sentence, "The iaaue posed by this petition ia almply 

----------------------------------------------~ 



1 whether a aerchant plant developer may pursue the 

2 permitting for its projeot using the processes of a 

3 siting act in section 403 . 519.• They want a 

4 declaratory state .. nt as to an entire class of 

S entities, aerohant plant developers. 
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6 Second thing, it's a subtle, but I think yet 

7 another good exaaple . We are arguing two declaratory 

8 statement proceed!ngs before you right now, Items 5 

9 and 6. We've rolled th- toqether because the issues 

10 ore virtually identical. This is a aatter of general 

11 applicability, as you recoqnize, in structuring the 

12 agenda and tho arvuaent. 

13 And three, it you look at the St.att 

14 recommendations before you, all you have to do is 

15 substitute one party for the other, otherwise they aro 

16 identical. This is a aatter of general app)icability, 

17 a declaratory stateaent should not be issued. Thank 

18 you. 

19 

20 .a. WILLIJI I'• Lee Willis representing 

21 Taapa Electric Coapany. Comaissloners, it' o very 

22 important for the Caa.ission t o be cautious in setting 

23 policies which oould have a dramatic effect on the 

24 power supply of this state. The requested declaratory 

25 statement that's before you would fundaaent~lly change 



1 co .. ission-stated policy adopted in generic 

2 proceedings and set forth in numerous orders of this 

3 co .. ission and has been aftirwed !n two cases ot tho 

4 supreae court: in Nasau Power versus Beard a .. J Naaau 

5 Power coapany versus Deason. 

6 Oecl~ratory stateaents are siapl y no t the 

7 appro~riate type of proceedinq to establish or to 

)5 

8 chanqe policy. Th~ decision souqht by a petitioner in 

9 this docket will be used as a matter of general 

10 applicability. They have cloverly styled ~his as a 

11 petition for declaratory stateaent, but that's really 

12 wronq. The relief they seek is a aajor chanqe l n 

13 policy and the rejection ot prior co .. isaion pol i cy 

14 and Supreae Court precedence. And declaratory 

15 stateaents are not the appropriate types ot 

16 proceedinqs tor those kinds of actions. How, the only 

17 reason that they decided this was to try to ftvoid 

18 input and participation by those that are direct ly 

19 affected by it. 

20 Now, as you sai d at the out s et ot thi s , 

21 there is nothing unique in this petition. It's not 

22 li•i ted t o the particular c ircua•tancea or the 

23 applicant, and you can't avoid aakinq a statement ot 

24 general applicability in this case s o , thsretore, i t 

25 should be di .. isaed. 
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1 C2&IIUOJII JOIDl&O•• Thank you, Hr. w i 11 is. 

2 Statt? 

3 xa. aiLLA%1 Yeah, I'd like to respond to 

4 that. It aae .. that as you listen I'e reminded ot the 

5 Optician• ea... In the Opticbna ca .. , the claim waa 

6 aada that the atata•ant vas !•proper oacausa it asked 

7 tor a state•ent th~t aa an optician one coulo do the 

8 tollovinq vith raapact to certain prascript~on drugs, 

9 aa an optician. Subatitute tor that as a merchant 

10 plant one could do the following, perhaps be an 

11 applicant. Those kinds ot petitions tor declaratory 

12 statement are too broad. Hot because, as the 

13 coaaandera think, you can t aka subject matter and l ook 

14 at it and weigh it in your hand, judge its importanco, 

15 look at the ahape or the outline, think about what 

16 other people are going to conclude about it, and 

17 decide that•a just not declaratory scatoment •atorlal. 

18 And that's the arquaent you've just heard. That's all 

19 you've heard. They have no caaa that says that. 

20 And Vhat•e vronq with that ia that aeana you 

21 ahouldn 't have iaaued the Honaanto opinion because 

22 that has abstract legal reasoning in it which could be 

23 applied generically. You ahouldn't have entered the 

24 PW Ventura'• opinion because that hae abstract legal 

25 reaaoninq in it. And you shouldn't a ctually do 
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1 anything in terlllll ot a declaratory statement. 

2 Wnat the cases say is don ' t issue a 

3 statement that says as an optometrist, you can do the 

4 tollowinq, because that ••to policy tor the entire 

5 proteaaion ot optometry. What you should do, you 

6 could take the same subject matter and ispue a proper 

7 declaratory stat~ent which would say Mr. so-and-so, 

8 in his particular tacts and circumstances, here's how 

9 the law applies to him. 

10 Now, others may draw a conclusion trom it 

11 and I think there's an artiticial conclusion being 

12 driven because there are two petitions tor declarat ory 

1J stateaent. Suppose chere were only one, would that 

14 look not like a decl&ratory statement? I submit to 

15 you that it would look exactly like a declaratory 

16 statement, and all you ' ve heard are the arguments tor 

17 why there are never second and third petitions along 

18 the same subject aatter. Because the tirst petition 

19 answers it tor a lot ot other people, bu~ that ~oes 

20 not make it an incorrect or improper petition . 

21 COMX%88IO .. R CLaAKI Mr. 8ellak, is isauing 

22 a declaratory statement 11itbin our djacretion to do or 

2J not.? 

2 4 KR. aaLL&Kt I think it is not within your 

25 discretion to tail to respond to the petition, but I 



1 thin~ that you would have certainly within your 

2 discretion to either grant or deny. But I think your 

3 denial would have to be tor reasons that could be 

4 sustained on appeal. 

5 Now, I think that the Opticians case 

)8 

6 daaonatrates the ditterence between setting policy tor 

7 all ot tho optic.ana in tho state and the difference 

8 between applying tho !acta and law to one optician 

9 tro• which petition tor declaratory statement others 

10 aay draw conclusions . And I th!~ that once you issue 

11 a etat-ent, you can then go on to ruleaalting or you 

12 can then seek to h~ve the law changed. Or the 

13 legislature could then do what thoy want to do, but I 

14 don't think you have discretion to say this is too 

15 iaportant, this is too weighty , this has too many 

16 policy iaplications, because all or the implications 

17 that they choose to draw, that's their choice. That 

18 can't be the standard. 

19 COKX%88Io .. a CLARKI Madam Chairman, you 

20 ~ow, I guess at some point I would bo willing to 

21 listen to aore arguments on this, but I aa mindful of 

22 the tact that we are only on tive and six and time is 

23 marching on. Ar.d it's ay view that WM should deny the 

24 declaratory stateaonto in both those c aoes. I 

25 believe -- thoro'• nothing black and white. It 
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1 ovorythin9 woro black and white, all the lawyer• would 

2 be out o! buein•••· 
3 It vee one or •Y aurpriee• upon getting out 

4 o! law echool that people didn't co•• into your o!Cice 

5 and aay, well, thia i• a tort action and that you had 

6 to actually !iqure out where it !ita. And i n thia 

7 caee, I don ' t think it !1te a deLleratory atatement. 

8 I think what it aore appropriately rita 1• a 

9 ruleaakinq. 
10 out I would eay it is porhopa broador than 

11 that. &aoauae I think aa a Coaaiae1on, wo need t o 

12 explore whet the law aaya and porhape wha t it should 

13 aay 1! it dooan •t allow tor aerchant planta. And let 

14 •• juat outline ay ooncerna. we don't have 

15 juriadlotion over wholeaolo coapetit1on, YERC does. 

16 And ay readin9 or PERC order 888 ia that there will bo 

17 wholeeale coapotition. And the indication we have 

18 qotten with reapeot to the ten-year eito plana la 

19 there'• an anticipation on the part or requlatod 

20 retail entitioa that will be a ooapet1tive m.arkttt. 

21 And ae Mr. Dennie indioatod yeotorday, wo 

~2 have qot to build in Florida iC wo•ro qoinq to have a 

23 coapotitive aarkot, becaueo there ia a llaited abili ty 

24 to !aport tro• Oaorqia. So wo nood to doto~in• how 

25 do we taoilitato that. 
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l And it the law says the only people that can 

2 apply under Chapter 403, or whatever it ia, is a 

3 requlated reta il utility, does that aean that other 

4 ••rchant plants can go under the local? In other 

5 words, they can go through all the loc.ll siting and 

6 get a certificate that way. 

7 And then the question becoaes i& that how we 

8 want to set public policy? or should all those plants 

9 over 75 aegawatte at least get some reviev by this 

10 Commi ssion that they are needed to serve load or 

ll they're needed to aake the coapatitive market so that 

12 we don't have a lot of excess capacity? But mayoo 

13 that would be a good idea because it would drive down 

l4 the price. 

15 But it aeeaa to ae that we need ~o address 

16 this. And we need to address not only what the law 

17 says, but what should it say. And it concerns me that 

18 our ten-year site plane indicate that they are going 

19 to be purchasing power and that there will perhaps be 

20 merchant plants, but Florida doesn ' t allow merchant 

21 plants because you oan ' t ~e an applicant and perhaps 

22 you can ' t go l ocally. 

23 And if we do that, will F&RC preoapt us and 

24 say that your local lave are im•acHng our jurisd iction 

25 with respect to wholesale, and how do we reconc i le 



l that. If we win the battle, we riak losinq the war, 

2 and PERC will take over everythinq. And I think we 

3 need to think about that. 

4 

5 I ' • aorry, Kr . Bryant. 

6 xa. ••~• Bill Bryant. Yea, Hadaa 
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7 Chairaan, thank you. Bill Bryant with the local law 

8 fir. of Kat& XUtter Haiqler repreaentinq Enron Capital 

9 and Trade Corporation . we filed a memo or law as 

10 a•ioua . It qoea to preciaely the laat point, and I 

11 realize the tiae ia an iaaue, ao I will ju•p over s c•o 

12 of •Y co .. enta to aay, the point th~t we're &akinq in 

13 our memo ia that the one iaperaiaaibla outcome is ror 

14 the Public Service co .. !aaion to aay you cannot 

15 co•pete. 

16 I think the iasua that you have to !ace is 

17 to what extent do theae petitioner• have acceaa to the 

18 Sitinq Aot. The Sitinq Act haa certain banarita. I ! 

19 they don't have aocaaa to the Sitinq Act, c an you than 

20 say you cannot build. Becauaa without being -- and 

21 that, I believe, ia the poaition that the utilil~es 

22 are urginq. 

23 And the poaition I beli•v• the utilities are 

24 urging ia that they are the qatekeepara ~! coapetition 

25 and that unleee they have a plant apeciric need, then 



l you cannot build aa a gen.erator. I think that that 

2 runs directly into conflict pr~emption problems, and 

3 that decision is subject to attack on those grounds. 

4 The real issue that the PSC is facing is to what 

5 e~tent are you going to permit potential applicants, 

6 situated like these petitioners, go through the 

7 proceaa of applying tor a certiticatP- of need. 

8 Enron believes that, ae a general matter, r 

9 mean, you can do either one. You have broad 
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10 discretion. lCou can say don't darken our doorstep, 

ll don't come here, you don ' t need a certificate of need, 

12 go build. Because the merchant plant, or whoever is 

13 doing the constructing, is taking all of the risk. 

14 There ia no ratepayer risk . That person has to go to 

15 every single state agency that has regulatory 

16 authority, whether it's the DCA for land use, or DEP 

17 tor envirornaental concerns, all the loca l concerns, 

18 they have to run every gauntlet. The issue that you 

19 have to face is to what e~ent are you going to permit 

20 them to go through the Siting ~ct. 

21 It would seem to ae and to Enron benerioial 

22 tor everyone vho'e going to build generating capacity 

23 to go through the Siting Act. For this reason , they 

24 should be in front of you. They should be telling you 

25 what their plana are. You 1Jhou ld hav-., and your Sta f f 
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1 should have , formally presented, even it it ' s 100' 

2 their riak and they may never sell the tirst kilowatt 

3 hour ot electricity because ~ey screwed up and priced 

4 it wrong. Or they couldn't build it as efficiently as 

5 they wahted to. Or somebody alae comes along with a 

6 more efficient torm ot tuel and consequently they ' re 

7 out of business. Tha~ ' s their risk. 

8 But it seeaa to me, that those are things 

9 that you should know about formally. 

10 CBAXJUmlf JOBJf8011 1 But, Kr. Bryant, l 

11 apologize tor cutting you ott, and I would agree with 

12 you on the stat.eaants that you've mada. But the 

13 queation before us is the proper forum . Do we 

14 address -- and how do we get to those issues . It ' s my 

15 understanding that tho applicants tiled -- or the 

16 individuals tiled to determine whether or not they 

17 wero applicants and which process they wo~ld -- to the 

18 extant that they are applicants. And they'd have that 

19 comprehensive process. To the extent that they are 

20 not, then they miqht have to go through tho local 

21 governaent procesa. 

22 So ay question tor you goes to the process 

23 by which we determine whether or not they are 

24 applicants, thia process or the r ulemakin7 procosa? 

25 xa. ••~• And I appreciate that, and I 
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1 thin.k there ' s a subsidiary question that may, in !e~ct, 

2 overwhela that , which is whether or not they can go 

3 through the Siting Act. Is it the position of the 

4 Public Service coa.ission that only those that go 

5 through the Siting Act can build electric generating 

6 faciljties no matter what? Now , what ' s the proper 

7 forua tor that? 

8 I think that I agree with Stat!, T agree 

9 vith Mr. Bellak. Everything you do is being listened 

10 to by someone. This is a recorded proceeGing. They 

11 are going to take quidanoe. Based upon what you do, 

12 whether or not you intend it that way. So reanhir.g 

13 that decision -- all I aD suggesting is I think it ' s 

14 appropriate for the Coaaission to decide you can 10 

15 locally i! you want to, but then reserve i! you 're 

16 going to decide on who can be an applicant under th~ 

17 Siling Act, reserve that for some more exp~nAion 

18 discussion. One last co .. ent, if I may. 

19 CBAX~ JOB»ao• • Quickly. 

20 Ka. aa~t Senator Scott's letter, which 1 

21 don't have copies of, I'• eorry, the exprees ion ot 

22 legielative interest and the actions o! the PUblic 

23 Service co-tssion, eiaply one point to that. He says 

24 when the Florida Electric Power Plant Siting Act was 

25 enacted during the 1970s, no one conteap1ated the 

I 
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1 possibility that aiqht soae day apply to electric 

2 coapaniea r~at do not directly ae.ve retail customers 

3 in Florida. Of course, he'• exactly correct, which is 

4 wby the leqialature qives a body, such as this, broad 

5 cUacretion, to deal with circu111atancea that could not 

6 have been toreeeen at the tiae that their Staft wrote 

7 the law which ultiaately passed. 

8 So you have the broad discretion to deal 

9 with all these issues, and we would u~e you to do dO 

10 aiaply becauae those people who are lookin9 to invest 

11 in Florida are tryinq to tigure out it florida is an 

12 environaent where they, in fact, can invest. And we 

13 all have an interest in a quick outcome there. 

14 CJD.IRDJI Jouao•• Thank you. Any other 

15 queationa, co-iaaionera7 

16 ooKMraaxoxaa DK&aO•• Yes. Hr. Bryant, what 

17 say do we have whether an entity can qo before a local 

18 authority to qet a site certified? 

19 xa. aaY~I Mono if you decide you don't. 

20 We are here aakinq -- we have one question, can we 

21 coae before you and ask and for deteraination of nood 

22 or not? And it not, then is it the case that ~o 

23 dQter~~~ination of need is necessary, you qo take your 

24 chances at the local level. What these petitioners 

25 are asking is, can they coae before you and ask, not 



1 vill you give th .. a deter.inatlon ot need. 

2 aKa%~ JOBKIOW1 co .. isnioner Clark, you 

3 aade ao .. atat ... nta and one waa regarding the need 

4 for ua to look at what the law aaya and what the lav 

5 ahould •ay. But are you augqastirg that tho rule 
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6 aaki"9 forua would be a aora appropriate t orua to havo 

7 that kind of di~ouaaion? 

8 COMMTIIIODJl Cmlt 1 ! don' t kr.ov it we 

9 ahould do it through ruleaaking or a generic 

10 proceeding. But I do recall that in telephones , prior 

11 to having the authority to allow pay telephones to 

12 coapete, we held a hearing to ••• it it vaa in the 

13 public interaat to do that. 

14 And I gueaa what I aa auggoating ia that a l 

15 this point va naad to explore what thw lav !a vi th 

16 respect to aerohant plants and vhat it ought to be. 

17 And ay reason for asking that atateaant ia we are 

18 blaaaad today with having ao aany people who are 

19 deairoua of baing player• in that aarket here . And I 

20 think you naed to be talking to each other. 

21 I think pr~~ably the beat outc oaea are thoao 

22 vhere all the participants can agree t o thea . And I 

23 vaa juat laying out for you ay thoughts on you may bo 

24 abaolutely correc t that tho lev did~'t c onteaplate 

25 thia. But given the tact that YERC haa j urisdicti on 
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1 over vholeaale sales and given the !act that they have 

2 stepped to require c~apetition, vhat changes do ve 

3 need to aake to facilitate that that still protects 

4 the interest• o! the people o! the state ot Plorida. 

5 Becau•e i! ve don't, do ve run the risk ot PERC 

6 ateppinq in and saying you no longer have authority to 

7 deter.ine it and when paver plants vill be built and 

8 that they will pre .. pt it. Senator Kurko..,ski has 

9 euggeated that they pre .. pt trar.saiasion Hne aiting. 

10 And it vill ba presented to the Pederal Government 

11 that Plorida is --

12 Depending on hov you approach thie issuo, it 

13 aay oe presented that Florida is opposed to wholesale 

14 coapetition, and I have concerns about that. Ano it 

15 is bacoaing aore acute based on the !act that you all 

16 are tellinq us ve need pover . 

11 OOMX%8810 ... oaa.o•• Well, let me aay that 

18 I think that you've bit upon an issue that needs to bo 

19 co~idered, this neods to be a policy issue. It seeiiiS 

20 to me declaratory state .. nts are not conducive to 

21 discussinq policy issues . 

22 It sa... to ae and this is not an atteapt 

23 on anyone ' s part, but it appears that declaratory 

24 atat-nta sa .. to be kind or exclusive instead ot 

25 inclusive o! everyone's participation. And it seems 
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1 to- th.at the law was written a long time ago, and we 

2 still have an obligation to interpret tho law. But it 

3 may be that that law need• to be changed, it nf'ede to 

4 be r .. ovinq the aabiquitiea, I don't know. And 

5 perhaps there needa to be some policy consideration• 

6 ot the leqialature in this proceaa as well. But ~hat 

7 doesn't mean that we shirk our reaponeibilities hera 

8 either. 

9 It seeaa to me that -- well, I guess, I 

10 don't lcnow if a declaratory stat-ent J• the 

! 1 appropriate vehicle or not. I have concerns about it . 

12 I want to qat to a resolution ot tho issue and hsve it 

13 to be inclusive tor everyone and try to aake -- ev~n 

14 address policy consideration• i! we need to . To gc 

15 beyond just a mere interpretation because it is, maybe 

16 we may tind ouraelvea reco .. ending changes to the law 

17 to the leqislature or at least providing input to that 

18 process it it evolves to that. And we need to be 

19 intoraed on what type ot input, it aaked, that we give 

20 to the leqislature on thi s. Becauae it ls a very 

2: serious question, very serious. And I think it does 

22 have iaplications tor the long-term enerqiea applied 

23 tor this state. 

24 And eo, whatever the process ia, I don 't 

25 want to feel like I'a too overly constrained in 
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1 looking at this very critical !sa uti. That's what m~· 

2 concern !a. So aaybe you attorneys can help me out 

3 and tell me what I need to do . 

4 CQKMI88IO .. a CLARXI I guess, Madam 

5 Chairman, I would move that we deny the request tor 

6 declaratory etat8lllenta in both ot theoe dockets . But 

7 then X would move that we go, I gueae at this point, 

8 to a genario proceeding. I euppoao we could go to 

9 ruleaakinq on the narrow iaoue and get that addressed. 

10 And then once having that addreeaed, open a genoric 

11 proceeding as to - - aseuming we conclude they can 't 

12 apply . 

13 

14 

CJD.IRMU .;rouso•• They can or c an't? 

OOXKI88IO.aR CLaRKI Cannot. -- should we 

15 go to a generic proceeding as to whether thbi should. 

16 I queen to answer you , Commissioner Deason, 

17 I think it ' s appropriate to deny the requoats because 

lJ I don ' t think that they ' re appropriate tor a 

19 declaratory statement. But I can' t give you a 

20 definitive anewer on how to approach it, but I would 

21 eay that I feel theru'a a need to approach it , to 

22 answer it quickly. 

23 OOXKI88IO .. a o~•• Well, let me say that 

24 I agree with that . Because I think that thore are 

2G plana out there, evaluations have been made , and I 
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1 would anticipate that perhaps they are ti11e sensitive, 

2 aoat econoaic decisions are. And I would anticipate 

3 that these probably are, too. And I would hate that 

4 our process -- by the !act that I believe that we 

5 should be cautious and deliberative, out I would hate 

6 that px:oceaa tal<inq so lonq as to basi cally void what 

7 otherwise would be a good economic decision on 

8 someone '• part to do bueineaa in the state o! Florida. 

9 OQMKI88IOKRR KIB8LI.O I And let me just add 

10 that i! that ' s the case, they can always t i le an 

11 application. 

12 OOMMT88IO .. R CL&RXI I agree with that. But 

13 I think that Mr . McGlothlin and Mr . Wright have 

14 br ought up an excellent point. That 's a lot ot money 

15 to spend to answer that question. 

16 OOXMI88IO .. R EX88LI.Qs I agree. 

17 OOXKIIIIa.aR CLARKI And we ought to answer 

18 the question. 

19 COXNI88IO¥RR KIBSLI•Qs I'm not disagreeing 

20 with that. But that is another Dechania• by which 

21 they can get that queution answered. That's my only 

22 point. 

23 CODINIO .. R CIUCilU Ky question is wher9 

24 does it leave the coapany with the issue that it 

25 brought before us today? 
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1 OOMMI&IIO .. R C~l One ot tho things they 

2 can do is tile a request tor rul~making, that we adopt 

3 a rule that says the tara, "regulated entity" is 

4 that what it is in the - - includes entities regulated 

5 by the Federal Government. Because that's what I 

6 unclerstand your requirement to be . 

7 And then we can answer that issue, and it 's 

8 available tor parties who are on the opposite side to 

9 challenge our ruleaaking. And it's also available tor 

10 the legislature to step in and make their 

11 deteraination. One advantage I think it does have is 

12 that we will have a full discussion and that the 

13 policy implications, regardless of what we decide, are 

14 very clear tor the legialatul·e, and they don't have 

15 to, in effect, do the tact finding . 

16 

1"1 ot thea petitioning us tor ru1-aking. 

18 OOJJOUSOIODR CLA1Ut1 They could do tnat, but 

19 I guess what I -- at this point let ' s get through what 

20 we need to. I would reco .. end we deny the petitions, 

21 that we instruct our Staff to come back to us. It may 

22 be not the next aqenda, but the next aqon~ l , ae to 

23 what should the policy be with respect to merchant 

24 plants bainq able to apply for a certificate or need. 

25 
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1 threv .. ott, susan. 'iou said tor the start to come 

2 bac~ with a reco.mendation ot what the policy --

3 OOMKI88IO .. R C~l Well, they could talk 

4 to you, actually, about opening up a docket. 

5 

6 

CDIIUIAII JOIDISO• • Okay. 

OODX88IODll C~l And I suppose they 

7 don ' t need to come bac~ to the agenda. But I'd 

8 certainly li~e intormetion about what they are 

9 planninq. And the epplicants can come back with a 

10 request tor ruleaa~ing. Isn ' t that still available 

11 under the APA, or nave they changed that? And we have 

12 to respond to that requeat wi thin a certain period of 

13 time. 

14 CBAX~ JOIIliSO•• Yeah. My only concern 

15 and the reason I as~ the question is that I'd like tn 

16 see this issue addressed as quickly as possible. And 

17 even if we needed to do aoaething on our own motion, 

18 li~e opening the generic docket, because this is an 

19 issue that is not just tacts speoirio to the 

20 individuals that are her• todayr but there ard other 

21 merchant plant. and other industry groupa that are 

22 looking at our state and they need the direction, too. 

23 So I ' a just loo~ing tor the appropriate 

24 forum to addraas it. I wouldn't even want to 

25 necessarily wait on thea to petition tor ruleaakinq. 



l We aay vant to open aoaethinq generic so that we can 

2 have the deliberations and the debates and qat the 

3 information that we would need. 

4 COWMIIIIO .. a CL&aK• Well, I quosa ay motion 

5 ia this , that we deny the request t or daclPratory 

6 atateaent tor both Itea 5 and Item 6, and that we 

7 direct Staff to coae to you, Madaa Chairaan, and 

8 reco ... nd an appropriate proceeding tor us to !allow 

9 to review the policy on the law and the policy with 

10 respect to .. rchant plants baing applicants ror a 

11 certificate of need. And that 's eort of genera lly 

12 what I would do. 

13 And havinq aa1d that. recognize that it io 

14 always open to the two applicants in this caao to ti~e 

15 a request tor ruleaaking. That ' s ay motion. 

16 CBAI..a. Jo .. ao•• There'• a motion. Is 

17 there a second? 

18 There'• a question? 

19 OOMXIIIIO ... IXIILI.OI I'm happy to second, 

20 but I just looked up 403.519. And what this meana, I 

21 don't know, but it aaya, •on request by an applicant 

22 or on ita ovn aotion, the Coaaiaaion shall begin a 

23 proceedin? to deteraine the need for• --

24 So it does ae .. to •• th•t we can open 

25 aoaethinq qenerio . 



1 COJDCIUIODR CL&JU[I I queea I view that aa 

2 a deteraination ot need and we would do tnat -- maybe 

3 we are going to need to do that it we are conce=ned 
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4 about where the power is coaing trom. But I don't see 

5 that aa givinq ua authority. Well, I don't know that 

6 we need to uae that. 

7 COIG'I88IODR IUI8LIJIG 1 Well, I quo as I 'm 

8 thinking, let's tiqure out what it'& in there tor. It 

9 we never can begin a proceeding on need without an 

10 application, then why are the worda "on its own 

11 motion" in there? It aeeaa to ae that it can bo 

12 interpreted that on •ita own motion" may mean that 

13 there's a way tor people to get the question betore us 

14 without having to file a full-blown application. 

15 COMKI88IOXIa D&aSO•I Well, I alwoys 

16 interpreted that to aean tack in the more traditional 

17 tull - - utilitiea that we tully requlated, that it we 

18 telt there waa a capacity shortfall, we could ocdor 

19 them to build a power plant. aut we would have to go 

20 through and make a determination that there was a need 

21 tor the plant before we could order ~hem to build a 

22 plant. That'• what l thought that was tor. 

23 conxaaronll IUI8Ltl(h And I don • t know. I 

24 am willing to aecond that aotion. 

25 CB&I...- JOKIIO•• Joo, did you have a 



1 question? 

2 OOIOIUIIODa caaaciAt Yeah. Well, 

3 Mr. Wriqht see•ed to be wanting to say something. 

4 xa. WRIGB7 t Madam Chairwoman, with your 

5 permission, I just wanted to respond to =ommissioner 

6 Kieslinq'll question and the colloquy betweeu her and 

7 Com.issioner Deason. 

8 

9 

~JIDII JOBJISO•• If you could, briotly. 

xa • ..XGB7t Vary briefly, thank you. I 

10 don't think there's anything in 403.519 that 

11 constrains the Commission to do any particular 
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12 scenario as to bow it might begin a naed dotermin&tion 

13 proceeding. And I would just subait to you that it 

14 would be well within your authority. 

15 Given to live power plant proposals where 

16 we ' ve got the sites under -- nearly under ~ontrol, and 

17 live projects that we have come to you with, and so 

18 on, for you to begin need determination proceedi ngs 

19 sua sponte with respect to these two power plants 

20 themselves. I just wanted to though that out in 

21 response to Coaaissioner Xieslinq•s remarks. Thank 

22 you. 

23 ~JIDII JOBJISOJII Thank you. And I can 

24 tell you, and really for the bem:tit ot the 

25 commissioners, it staff were to present that to me, I 
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1 would aaka ~ure that the tull Cowmission had an 

2 opportunity to review and make a determination as to 

3 whether that's how we want to proceed. 
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4 There ie a motion and a second. Any tur~her 

5 discussion or queetions? Seeing none, all those in 

6 tavor siqnity by eaying aye. 

7 COIDUIIlOUR oauo•a Aye. 

8 

9 

10 

11 

12 

COIQfllllOUit CUJlK I Aye. 

C111alllJOJI JOBJIBOWI Aye. 

001Qfli8IOUR CII8LI.Gl Aye. 

C111alllJOJI JODso•a Those opposed? 

OOKKIIIlOKIR QARCI&a Nay. 

13 CK&XIlJOJI JOKarto•a Show it approved on a 4 

14 to 1 vote . Was that Iseue -- whoee motion? Was it 

15 your motion? Wee it Ieeue 5 and 6? In toto. 

16 

17 

18 

19 

20 

21 

22 

23 

2 4 

25 

KR. BILLAXI Thank you. 

CJUJIUQJI JOD80111 Thank you. 
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