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Re: Petition to Initiate Rulemaking 
Pursuant to Section 120.54(7), 
Florida Statutes By Osceola County, Florida 

Dear Ms. Bayo: 

Enclosed for filing please find an original and fifteen copies 
of the Petition to Initiate Rulemaking Pursuant to §120.54(7) F.S. 
by Osceola County, Florida. You will also find a copy of this 
letter enclosed. Please date-stamp this copy to indicate that the 
original was filed and return a copy to me. 

If you have any questions regarding this matter, please feel 
free to contact me. Thank you for your assistance in processing 
this filing. 

RFcF~VED 1L FILED Respectfu ly, d. I ,  

v John C. Pelham 
JCP : vhw 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Petition to Initiate 
Rulemaking Pursuant to Section 
120.54(7), Florida Statutes to 
Amend Rule 25-9.0525, F.A.C. 

Docket No. ~r@q64-6M 
Filed: March 31, 1 

PETITION TO INITIATE RULEMAKING 
PURSUANT TO S120.54(7), F . S . ,  BY OSCEOLA COUNTY, FLORIDA 

OSCEOLA COUNTY, FLORIDA, (IIOSCEOLA COUNTYII), pursuant to 

Rule 25-22, Rule 25-40.001 and Rule 28-103.006, F.A.C., and 

Section 120.54 (7) Florida Statutes, by and through undersigned 

counsel, hereby petitions the Florida Public Service 

Commission (the IlCommissionIl) to Initiate Rulemaking to amend 

Rule 25-9.0525, F.A.C. to provide that any municipal surcharge 

imposed by a public utility on customers outside of the 

corporate limits being served by the public utility shall be 

reduced or dropped off in favor of a duly adopted public 

service tax, authorized by Section 166.231, Florida Statutes, 

and levied by the County having jurisdiction over the 

unincorporated area within which the surcharge is being 



imposed. In support of this petition, OSCEOLA COUNTY shows 

the Commission as follows: 

PARTIES AND JURISDICTION 

1. OSCEOLA COUNTY is a political subdivision of the 

State of Florida which imposes a public service tax on the 

purchase of certain taxable items and services occurring on or 

after April 1, 1998 as provided in Section 166.231, Florida 

Statutes by virtue of the adoption of Ordinance No. 97-20 by 

the Board of County Commissioners of OSCEOLA COUNTY, Florida. 

(See Exhibit l1Al1 attached hereto and incorporated herein). 

2. OSCEOLA COUNTY’S address is shown below: 

17 S .  Vernon Avenue 
Kissimmee, Florida 34741-5488 

3. The name and address of the persons to whom copies 

of all correspondence, notices, orders and other documents in 

this proceeding should be sent are as follows: 

On behalf of OSCEOLA COUNTY: 

John C. Pelham, Esquire Jo 0. Thacker, Esquire 
Pennington, Moore, Wilkinson, County Attorney 

Post Office Box 10095 Kissimmee, F1. 34741-5488 
Bell & Dunbar, P.A. 17 S. Vernon Avenue 

Tallahassee, F1. 32302 (407) 847-1212 
(850) 222-3533 
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4. Petitioner OSCEOLA COUNTY has a substantial interest 

in this proceeding because, absent adoption of the requested 

amendment, citizens of the unincorporated area of OSCEOLA 

COUNTY will be “double taxed” and subjected to a 

discriminatory practice which results in said County residents 

paying more for the same service received by residents of the 

City of St. Cloud and Orange County. 

5. The Commission has jurisdiction to adopt the 

amendment requested herein pursuant to 

Section 366.04 (2) (b) , Section 366.05, 

Section 366.07, Florida Statutes. 

BACKGROUND 

6. Historically, the City of St. 

provided electric utility service 

Section 120.54 ( 7 )  , 

Section 

Cloud, 

366.06 

Florida 

to portions 

and 

has 

of 

unincorporated OSCEOLA COUNTY, Florida. Pursuant to an 

interlocal agreement, the Orlando Utilities Commission ( l10UC1l) 

now operates and manages the City of St. Cloud Utility (the 

“Utility”) . IIB1l. See Interlocal Agreement attached as Exhibit 
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7. The OUC is a public utility as defined by S366.02, 

Florida Statutes, and is authorized to sell utility service 

outside of its municipal boundaries. 

8. Prior to the agreement with OUC, the City of St. 

Cloud levied on its residents, in accordance with S166.231, 

Florida Statutes, a public service tax in the amount of eight 

(8%) percent. In accordance with Commission Rule 25.9.0525, 

F.A.C., the City of St. Cloud was levying and collecting a 

equalization surcharge in the amount of eight (8%) percent 

from its customers who resided outside of its municipal 

boundaries. This surcharge was being charged to portions of 

unincorporated Osceola County. 

9. On or about October 1, 1992, Osceola County became 

a charter county in accordance with S125.60, Florida Statutes. 

As a charter county, Osceola County has the authority under 

S166.231, Florida Statutes, to leverage a public service tax 

in unincorporated Osceola County. On or about November 24, 

1997, Osceola County passed Ordinance 97-20, which ordinance 

authorizes such a public service tax in the amount of eight 

(8%) percent. 
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10. On or about January 6, 1987, Orange County became a 

charter county in accordance with §125.60, Florida Statutes. 

As a charter county, Orange County has the authority under 

g166.231, Florida Statutes, to leverage a public service tax 

in unincorporated Orange County. On or about August 6, 1991, 

Orange County passed Ordinance No. 91-17, which ordinance 

authorizes such a public service tax in the amount of ten 

(10) % percent. 

11. OUC provides utility service to portions of Orange 

County, as well as portions of Osceola County. Since its 

administration of the Utility, OUC has continued to leverage 

the eight (8%) percent surcharge as to portions of 

unincorporated Osceola County. OUC, however, has discontinued 

the surcharge as to the residents of Orange County, upon the 

adoption of the public service tax by Orange County. 

Furthermore, upon information and belief, OUC is charging a 

public service tax somewhat less than eight (8%) percent to 

the residents of the City of St. Cloud. 

12. OUC has indicated that it will continue to charge the 

eight (8%) percent equalization charge as to the residents of 
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Osceola County, in addition to the public service tax levied 

by Osceola County. This “double tax” has the effect of 

Osceola County residents paying more for the same service 

received by residents of the City of St. Cloud and Orange 

County. The plain meaning of Rule 25-9.0525, F.A.C. would 

seem to require that the surcharge drop off in favor of a 

public service tax. 25-9.0525, F.A.C. states in pertinent 

part: 

The surcharge shall not result in a payment by any 

customer for services received outside of the city 

limits in excess of that charged a customer in the 

same class within the city limits, including the 

public service tax. 

However, the Commission, in In Re: Petition of Robert A, 

Sarles for declaratory statement concerninq 10% surcharqe bv 

Gainesville Reqional Utilities - City of Gainesville, 94 FPSC 

9:201 (1994) determined under similar circumstances that the 

discriminating impact was not due to practices of the utility. 

13. Contrary to the situation in Sarles, the actions of 

OUC with regard to the citizen of unincorporated Osceola 
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County constitute a practice which is discriminatory and in 

violation of Rule. 25-9.0525, F.A.C. 

14. The equalization surcharge billed and received by OUC 

is, in effect, an eight (8%) percent increase in the cost to 

portions of unincorporated Osceola County for utility service 

greater than the cost to St. Cloud residents for the same. 

The public service tax charged by OUC to the St. Cloud 

residents is retained by the City of St. Cloud for its general 

revenue. On the other hand, the equalization surcharge 

collected by OUC from the residents of Osceola County is 

retained by OUC as additional compensation for utility 

service. This discrepancy is discriminatory and violates this 

Commission’s rules. 

15. The revenues received from the public service tax 

levied pursuant to §166.231 by the City of St. Cloud have not 

been used as a revenue source for purposes of equalization. 

Therefore, the eight (8%) percent equalization surcharge paid 

by unincorporated Osceola County has disproportionately 

augmented lower rates for St. Cloud residents. 
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16. Pursuant to its statutory mandate, the Commission is 

charged with ensuring equal rates for same type customers. 

The Commission has clear authority to make a preliminary 

determination as to the validity of a surcharge. See Lake 

Worth Utilities Authority v. Barkett, 433 So.2d 1278 (Fla 4th 

DCA 1983). 

17. Adoption of the requested amendment will promote the 

public interest by ensuring that customers outside the city 

limits of a municipality wherein a public utility is imposing 

a municipal surcharge shall not be required to pay more for 

services than a customer in the same class within the city 

limits. 

18. Adoption of the requested amendment will prevent 

application of a practice which is discriminatory. 

WHEREFORE, Petitioner respectfully requests the Commission 

to: 

(1) Request comments from interested parties as to the 

proposed amendment; 
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(2) Hold an evidentiary hearing, if the Commission deems 

a hearing appropriate and necessary, to consider Amendment to 

Rule 25-9.0525, F.A.C.; 

(3) Develop a rule amending Rule 25-9.0525, F.A.C. and 

(4) Grant such other relief as it may deem j u s t  and 

proper. 

L+ RESPECTFULLY SUBMITTED this 31 day of March, 1999. 

c. PELHAM, P SQUIRE w RIDA BAR NO. 0360041 
PENNINGTON, MOORE, WILKINSON, 

BELL & DUNBAR, P.A. 
215 South Monroe Street 
2nd Floor 

Tallahassee, Florida 32301 
P.O. BOX 10095 (32302-2095) 

(850) 222-3533 
(850) 222-2126 (FAX) 
COUNSEL FOR OSCEOLA COUNTY, 
FLORIDA 

G:\USERS\VICKI\JCP\OSCEOLA COUNTY\PETITION.WPD 
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ORDINANCE NO. 97-20 

AN ORDINANCE PERTAINING T O  TAXATION IN OSCEOLA 

RATED AREA OF OSCEOLA COUNTY A PUBLIC SERVICE TAX 
O N  THE PURCHASE OF ELECTRICITY, METERED OR BOTTLED 
GAS (NATURAL LIQUEFIED PETROLEUM GAS O R  

SERVICES; PROVIDING THAT THE RATE O F  SUCH TAX ON 
ELECTRICITY A N D  METERED OR BOTTLED GAS SHALL B E  8 
PERCENT O F  THE PAYMENTS RECEIVED BY THE SELLER O F  

THE PURCHASE; PROVIDING THAT THE TAX O N  FUEL OIL 
SHALL BE AT A RATE O F  THREE CENTS PER GALLON; 
PROVIDING THAT FOR TELECOMMUNICATIONS SERVICE, 
THE TAX SHALL BE IMPOSED ACCORDING T O  SECTION 
166.231(9)(a)2, FLORIDA STATUTES; PROVIDING FOR 
EXTENSIONS FROM PAYMENT O F  THE TAX; PROVIDING 
THAT THE TAX SHALL B E  PAID BY THE PURCHASER T O  THE 
SELLER FOR THE BENEFIT OF THE COUNTY; PROVIDING 
FOR THE MANNER O F  COLLECTION A N D  REMITTANCE T O  
THE COUNTY BY THE SELLER; PROVIDING FOR THE 
KEEPING O F  RECORDS BY THE SELLER A N D  FOR THE 
INSPECTION OF SUCH RECORDS BY THE COUNTY; 
PROVIDING THAT THE TAX MAY B E  COMPUTED O N  THE 
AGGREGATE AMOUNT O F  SALES; PROVIDING PENALTIES 
FOR LATE PAYMENTS A N D  OTHER VIOLATIONS O F  THE 
ORDINANCE; PROVIDING FOR SEVERABILITY; PROVIDING 
AN EFFECTIVE DATE. 

COUNTY, FLORIDA; LEVYING WITHIN THE UNINCORPO-  

MANUFACTURED), F U E L  OIL, AND TELECOMMUNICATION 

THE TAXABLE ITEM O R  SERVICE FROM THE PURCHASER FOR 

WHEREAS, pursuant to Article VIII, Section 1 (g), and Article VII, Section 9(a), of the 
constitution of the State of Florida, and the Osceola County Charter, the County is  
authorized to impose a public service tax pursuant to Section 166.231, Florida Statutes, as 
amended. 

N O W  THEREFORE, BE IT ORDAINED BY THE BOARD OF COUNTY 
COMMISSIONERS OF OSCEOLA COUNTY, FLORIDA 

SECTION 1, TITLE. This ordinance shall be known as the "Osceola County Public Servic? 
Tax Ordinance". 

SECTION 2. IMPOSITION TAX. 

(a) Except as exempted by Section 4, there is  hereby levied by the County 
within the unincorporated area of Osceola County a public service tax upon each 
purchase of electricity, metered natural gas, liquefied petroleum gas either metered 
or bottled and manufactured gas either metered or bottled at a rate of eight percent 
(8%) of the payments received by the seller of the taxable item from the purchaser 
for the purchase of such service. Purchase of electricity means the purchase of 
electric power by a person who wi l l  consume it within the unincorporated area of  
Osceola County. 

(b) 
within the unincorporated area of Osceola County, a public service tax upon each 
purchase of fuel oil at a rate of $0.03 cents per gallon. 

Except as exempted by Section 4, there is  hereby levied by the County 
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(c) 
public service tax upon each purchase of telecommunication services, as defined in  
Section 203.01 2, Florida Statutes, as it may from time to time be amended, which 
originates and terminates in this state at a rate not to exceed seven percent (7%) of 
the total amount charged for any telecommunications service provided within the 
unincorporated area of Osceola County or, if the location of the telecommunica- 
tions service provided cannot be determined, as part of the bil l ing process, the total 
amount billed for such telecommunications service to  a telephone or telephone 
number, a telecommunications number or device, a service address or a customers’ 
bil l ing address located within the unincorporated area of Osceola County, 
excluding public telephone charges collected on site, charges for any foreign 
exchange service or any private line service except when such services are used or 
sold as a substitute for any telephone company switched service or dedicated 
facility by which a telephone company provides a communication path, access 
charges, and any customer access line charges paid to a local telephone company. 
However, telecommunications service as defined in Section 203.01 2(5)(b), Florida 
Statutes s h a l l  be taxed only on the monthly recurring customer service charges 
excluding variable usage charges. 

Except as exempted by Section 4, there i s  hereby levied by the County, a 

(d) The tax shall not be applied against any fuel adjustment, and such charge 
shall be stated separately on each bill. The term ”fuel adjustment charge” means all 
increases in the cost of utility services to the ultimate consumer resulting from an 
increase in the cost of fuel to the utility subsequent to October 1, 1973. 

(e) 
the purchaser of the taxable item at the time of paying the charge therefore. 

Subject to the provision of Section 4, the tax shall in every case be paid by 

SECTION 3. DATE OF APPLICATION. The tax levied hereby shall apply to al l  purchases 
of taxable items or services occurring on and after April 1, 1998. 

SECTION 4. EXEMPTIONS A N D  EXCLUSIONS FROM PAYMENT OF TAX. 

(a) 
imposed hereby: The United States Government, the State of Florida, al l  counties, 
school districts and municipalities of the State, public bodies exempted by law or 
court order, any purchases made by a church recognized, in this state for use 
exclusively for church purposes, purchases of telecommunications service made by 
any religious institution that possesses a consumer certificate of exception issued 
under Chapter 21 2; a non profit corporation or cooperative association organized‘ 
under Chapter 61 7 which provides water utility services to no more than 13,500 1 

equivalent residential units ownership of which wi l l  revert to a political subdivision 
upon retirement of al l  outstanding indebtedness; any other public body as defined 
in Section 1.01, Florida Statutes; the purchase of natural gas or fuel oil by a public 
or private utility, either for resale or for use of fuel in the generation of electricity, or 
the purchase of fuel oil or kerosene for use as an aircraft engine fuel or propellant or 
for use in internal combustion engines; the purchase of metered or bottled gas 
(natural liquefied petroleum gas or manufactured) or fuel o i l  for agriculture 
purposes, “agricultural purposes” being defined as bona fide farming, pasture, 
grove, or forestry operations, including horticulture, floriculture, viticulture, dairy, 
livestock, poultry, bee and aquaculture; and the purchase of local telephone service 
or other telecommunication service for use i n  the conduct of a telecommunications 
service for hire or otherwise for resale. 

The following purchasers are declared to be exempt from payment of the tax 

(b) Any purchaser who claims an exemption because of agricultural purposes, 
because it is a public body or other exempt organization, shall certify to the seller 
that it qualifies for the exemption, which certification may encompass all purchases 
after a specified date or other multiple purchases. Any purchaser who claims an 
exemption for purchases of telecommunications service for resale, shall present 
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such certification that satisfies the requirements of Chapter 212, Florida Statutes. A 
seller accepting the certification required by this subsection i s  relieved of the 
obligation to collect and remit tax; however, a governmental body that i s  exempt 
from the tax authorized by this section shall not be required to furnish such 
certification; and a seller i s  not required to collect tax from such an exempt 
govern m en t a I body. 

(c) 
users must remit the tax levied under this section. 

Governmental bodies which sell or resell taxable service to non-exempt end 

SECTION 5. COLLECTION AND REMITTANCE. 

(ai It shall be the duty of every seller of a taxable item to collect from the 
purchaser, for the use of the County, the tax levied hereby at the time of collecting 
the payment for such item or service, and shall file a return , on or before the 
twentieth (20th) day of each calendar month, with payment to Osceola County 
Board of County Commission, all such taxes collected during the preceding 
calendar month. The form of the return shall be determined by the County 
Manager, but must include the name and address of the seller, the period of the 
return, the amount collected from the sale of taxable services, any collection 
allowance taken, the amount of tax remitted with the return, and the name and 
telephone number of a person authorized by the seller to respond to inquiries from 
the County concerning the seller's administration of the tax. 

(b) 
( 1 )  percent of the amount of the tax collected and due to the County in the form of a 
deduction from the amount collected for remittance. The deduction shall be 
allowed as compensation for the keeping of records and the collection of, and the 
remitting of, the tax. The deduction authorized in this section shall not be allowed 
in the event of a returned filed past the due date. 

For the purpose of compensating the seller, the seller shall be allowed one 

(c) in tlie event the total ai-nount of tax anticipated to be collected within a 
calendar quarter does not exceed $1 20.00, the seller of such service may, after 
receiving written authorization from the County, remit the taxes collected during 
such calendar quarter to the County quarterly. The tax shall be due on or before the 
20th day of the month following the end of the calendar quarter in which the taxes 
were collected. 

(d) 
service without, at the same time, collecting the tax levied hereby in respect of such 
sales, unless such seller shall elect to assume and pay such tax without collecting 
the same from the purchaser. Any seller failing to collect such tax at the time of 
collecting the price of any sale, where the seller has not elected to assume and pay 
such tax, shall be liable to the County for the amount of such tax in like manner as 
if the same had actually been paid to the seller. The seller shall not be liable for the 
payment of tax on uncollected bills until such bills have been duly paid by the 
purchaser. 

It shall be unlawful for any seller to collect payment for any taxable item or' 

(e) 1 .  If the sale of a taxable telecommunication service also involves the 
sale of an exempt cable television service, the tax shall be applied to the value of 
the taxable service when it i s  sold separately. 

2.  
shall be separately identified and stated with respect to the taxable and exempt 
portions of the transaction as a condition of the exemption. 

I f  the company does not offer this service separately, the consideration paid 

3. 
than the statewide average tariff rates set forth by the local exchange 

The amount identified as taxable in subparagraph 2 above shal l  not be less 
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0 
telecommunications companies in the tariffs filed with the public service 
commission on January 1, 1995, and on January 1 of each year thereafter for the 
equivalent services subject to this section. The Public Service Commission shall 
publish the statewide average tariff rates annually, beginning on January 1, 1996. 

4. 

SECTION G .  

(a) 
used: 

All public services taxes collected become County funds at collection. 

PROCEDURES FOR INFORMING SELLERS OF TAX LEVIES. 

Definitions: for purposes of this ordinance the following definitions shall be 

1. 
agent. 

“Department” means the Department of Revenue or its designated , 

2. 
a list required under this section, means the effective date of the related 
obligation or change in the obligation of sellers to collect the tax; however, 
with respect to taxable service that i s  regularly billed on a monthly cycle 
basis, each levy, repeal, or update applies to any bil l  dated on or after the 
effective date of such event. 

”Effective date” with respect to any levy, repeal of a levy, or update to 

3 .  
166.231 or Section 166.232, all changes in the rate of a tax imposed under 
either of those sections, and all changes of election under Section 
166.231 (a)@. 

“Levy” means and includes the imposition of a tax under Section 

4. “Seller” means a person who sells a service that is  subject to a levy. 

The County shall notify the department of the adoption or repeal of a levy at 
least 120 days before the effective date thereof with the notification’being furnished 
on a form prescribed by the department and the services which are being taxed 
hereunder with the rate of tax applies to each service and the name, mailing address 
and telephone number of the financial manager designated to respond to inquiries. 
The department shall maintain this information for the purpose of responding to 
inquiries with respect thereto, and any person may in writing request such 
information from the department. 

(c) The County shall provide to any person, within 20 days following receipt 07 
the person’s written request, a copy of the ordinance adopting and levy and all I 

amendments thereto, and shall advise such person in writing of the types of media 
on which the lists as further described herein are available, the charges, if any, for 
supplying the l is ts  of each available medium and the address to which a request for 
such lists should be transmitted. Within 20 days following receipt of a written 
request therefore accompanied by payment of the cost, the County shall transmit 
the following to the person requesting same: 

1. A list containing each street name, known street name aliases, street 
address ranges, applicable directionals, and zip codes associated with each 
street name, for al l  street addresses located within the unincorporated 
County. Foi a range of street address numbers located within an  
unincorporated County which consists only of odd or even street numbers, 
the list must specify whether the street numbers in the range are odd or even. 
The list shall be alphabetical, except that numbered streets shall be in 
numerical sequence. 

2. 
therewith for all zip codes assigned to geographic areas located entirely 

A l ist  containing each postal zip code and a l l  the names associated 
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within the unincorporated County, including zip codes assigned to post 
office boxes. 

3.  
names and zip codes associated therewith for all post office boxes located 
within the unincorporated County, except that post office boxes with postal 
zip codes entirely within the unincorporated County which are included on 
the list furnished under paragraph 2 need not be duplicated. 

A sequential list containing all post office box number ranges and the 

4. 
medium, the County shall, upon request, furnish the list on such medium in 
addition to or in lieu of the printed lists. The County shall be responsible for 
updating the lists as changes occur and for furnishing this information to all 
sellers affected by the changes. Each update shall specify an effective date 
which shall be either the next ensuing January 1, April 1, July 1, or October 
1; shall be furnished to sellers not less than 60 days prior to the effective 
date; and shall identify the additions, deletions, and other changes to the 
preceding version of the list. The seller shall be responsible for charging the 
tax only to service and billing addresses contained in the lists which include 
all the required elements required by this subsection, including lists 
furnished to it by a County without the seller’s request. The County shall be 
entitled to collect a fee not to exceed the actual cost of duplicating the 
information furnished to the person requesting it. 

The list shall be printed, except that, if a list is available on another 

, 

(d) 
information, any related obligation by the seller to collect and remit tax is 
suspended during the period of delay except that: 

In the event the County fails to timely respond to any request for 

1. 
required to furnisli notification to the department, the lack of a timely 
response to the request does not affect the seller’s obligation to collect and 
remit tax for that County. 

If a request for information precedes the date on which the County i s  

2. 
from customers within the County as of the date of any request for 
information, the lack of a timely response to the request does not affect the 
seller’s obligation to continue collecting and remitting the tax levied on the 
same service from the same customers. 

3. If a failure to furnish timely information causes a delay in  a seller’s 1 

receipt of a list or update to a date less than 60 days before the effective date 
of a levy or update, the obligation to collect and remit tax pursuant the,reto 
may not commence until the next subsequent January 1, April 1, July 1 or 
October 1. 

If a seller is  properly collecting and remitting tax on a taxable service 

(e) I f  it i s  determined from lists or updates furnished by the County that more 
than one County or municipality claims the same address or group of addresses, the 
seller shall notify the Counties or municipalities affected within 60 days. Once a 
resolution of competing claims has been reached, the County shall furnish the seller 
with a signed agreement describing the resolution. The seller shall begin collecting 
and remitting tax pursuant to the agreement as of the next ensuing January 1, April 
1, July 1, or October 1 that i s  at least 60 days after its receipt of the signed 
agreement. Prior to such date, the seller shall continue its prior tax treatment of 
charges to customers with addresses subject to competing claims. For purposes of 
this subsection, ”prior tax treatment” means the practice of collecting and remitting 
or not collecting and remitting tax during periods prior to discovery of the 
competing claims. The seller has no liability to any affected County or municipality 
for amounts not collected and remitted before the agreement was implemented, 
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except to the extent that the seller’s prior tax treatment was confirmed as correct in  
the agreement. 

(0 
but such information does not conform with address information in the seller’s 
records, the seller may so notify the County who furnished the list or update. The 
notification shall identify the portion of the list or update that i s  in question and 
describe the nature of the problem. If the seller furnishes such a notification within 
60 days after first receiving the list or update from the county, the seller shall not be 
obligated to collect and remit the tax with respect to the portion of the list or update 
at issue until the next ensuing January 1, April 1, July 7 or October 1, which i s  at 
least 60 days after the County furnishes the seller with information which resolves 
the issue by the seller. 

i f  a list or update furnished by the County contains all the elements required, 

(g) 
location of the seller’s books and records, audit the records of any seller of a service 
that i s  taxable by the County under this ordinance for the purpose of ascertaining 
whether taxable services have been provided or the correctness of any return that 
has been filed or payment that has been made, if the County’s power to assess tax 
or grant a refund i s  not barred by the applicable limitations period. Each such seller 
must provide to the County; upon 60 days‘ written notice of intent to audit from the 
County, access to applicable records for such service, except an extension of this 6- 
day period must be granted if reasonably requested by the seller. The seller may at 
its option waive the GO day notice requirement. If either the County or the seller 
requires an additional extension, it must give notice to the other no less than 30 
days before the existing extension expires, except in cases of bona fide emergency 
or waiver of the notice requirement by the other party. In an audit, the seller is  
liable only for its taxable accounts collected which correspond to the information 
provided to it by the County. As used in this section, “applicable records”, means 
records kept in the ordinary course of business which establish the collection and 
remittance of taxes due. Such applicable records may be provided to the County on 
an electronic medium if agreed to by the Seller and the County. The fee or any 
portion of a fee for audits conducted on behalf of a County shall be based upon the 
amount assessed or collected as a result of the audit, and no determination based 
upon an audit conducted in violation of this prohibition shall be valid. 

The County may, during the seller‘s normal business hours at the official 

(h) 
applicable records relating to such taxes until the expiration of the time within 
which the County may make an assessment with respect to that tax; however, a 
seller i s  not required to retain duplicative or redundant records. 

Each seller of services that are taxable under this ordinance shall preserve 

. 
I 

(i) 
with the seller the County’s proposed audit methodology. The County shall prepare 
and furnish to the seller a report of each audit which identifies the nature of any 
deficiency or, overpayment, the amount thereof, and the manner in which the 
amount was computed. In addition, the County, upon request and no less than 45 
days before issuing a determination, shall furnish the seller with all other 
information or material in possession of the County or its agents which i s  necessary 
to supplement the audit findings. 

Before auditing a seller, the County shall, upon request of the Seller, discuss 

( j )  A determination i s  any proposed assessment or finding of amounts due to 
seller. A determination must separately state the amounts of tax, interest and 
penalty claimed to be due or to be refunded, must be accompanied by a written 
narrative explanation of the basis for the County’s determination, must inform the 
seller of the remedies available to i t  if it disagrees with any such determination, and 
must state the consequences of the seller’s failure to comply with any demand of 
the County which i s  stated in the determination. 
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(k) The County may issue a proposed assessment of tax levied under this 
ordinance within 3 years after the date the tax was due. However, this limitation is 
tolled for 1 year if within the 3 year period the County issues to the seller a notice 
of intent to audit. If the audit cannot be completed prior to the expiration of this 
limitation period as extended by tolling, and such condition is  due to the seller’s 
refusal or delay in allowing access to applicable records, the County may make a 
proposed assessment from an estimate based upon the best information available for 
the taxable period, unless the seller agrees in  writing to extend the limitations 
period. The County may also make a proposed assessment from such an estimate if, 
notwithstanding agreed extensions of the limitations period to a date which i s  3 
years following issuance of the notice of intent to audit, the seller does not allow 
access to applicable records prior to such date. 

( I )  
overpayment of tax or interest or penalty thereon within 3 years following 
remittance by the seller, and once the claim is  validated, the County must refund or 
allow the seller credit for such overpayments as were remitted. However, in the 
case of an overpayment which the seller has previously refunded or credited to a 
purchaser, the limitation period for the seller‘s refund application or credit shall 
expire 3 years following the seller’s remittance to the County or 60 days following 
the seller’s issuance of the refund or credit to the purchaser, whichever is later. 

h seller may apply to the County for refund and/or take a credit for, any 

(m) 
assess tax, interest, or penalty and the seller‘s right to apply for a refund or credit 
expire and are barred, unless fraud has occurred; however, sellers and the County 
may enter into an agreement to extend these periods. 

Upon expiration of the periods hereinbefore described, the County‘s right to 

(n) The County shall offset a seller’s overpayment of any tax, interest or penalty 
revealed by an audit against any deficiency of tax, interest or penalty which i s  
determined to be due for the same audit period, and such offsets must be reflected 
in any proposed assessment. If the overpayments by the seller exceed the 
deficiency, the County shall refund to the seller the amount by which the aggregate 
overpayments exceed the total deficiency. Absent proof to the contrary, the 
methodology that i s  employed in computing the amount of a deficiency is  
presumed to yield an appropriate computation of the amount of any Overpayments. 
”Overpayment” to the County means and includes all remittances of tax under this 
ordinance, interest, or penalty which were not due to the County. 

(0) Any purchaser of a service may request from a seller ;I refund of, or credit ‘ 
for, taxes collected from the purchaser upon the ground that the amounts collected 
were not due to the County. The seller shall issue the refund or allow a credit to 
the purchaser entitled thereto, if the request is  made within 3 years following , 

collection of the tax from the purchaser. In any event, a seller shall issue a refund 
or credit to a purchaser within 45 days following the seller’s determination of the 
amount of taxes collected from the purchaser within the preceding 3 years that were 
not due to the County. 

(p) The County shall assess interest and penalties for failure to pay any tax when 
due or to f i le any required return, except that no penalty shall be assessed absent 
willful neglect, willful negligence, or fraud. Interest shall be assessed at a maximum 
rate of 1 percent per month of the delinquent tax from the date the tax was due until 
paid. Penalties shall be assessed at a maximum rate of 5 percent per month of the 
delinquent tax, not to exceed a total penalty of 25 percent. However, in no event 
wil l the penalty for failure to file a return be less than $15.  In the case of a 
fraudulent return or a wil lful intent to evade payment of the tax, the seller making 
such fraudulent return or willfully attempting to evade payment of the tax, shall be 
liable for a specific penalty of 100 percent of the tax. Interest and penalties shall be 
computed on the net tax due after application of any overpayments, and are subject 
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to comDromise. 

(q) 
County within 60 days after the determination is  issued. The County shall consider 
the protest within 60 days, wi l l  issue a written notice of decision to the seller. The 
seller may petition the County for reconsideration of a notice of decision within 30 
days after the issuance of the notite, that wi l l  be considered by the Board of County 
Commissioners within 30 days, who shall issue a written notice of reconsideration 
to the seller, which i s  final upon issuance of the notice of recommendation. 

A written protest of any determination shall be filed by the seller with the 

(r) 
raised in the protest or petition and shall explain the reasoning underlying the 
conclusion reached. The notice shall further advise the seller of the remedies 
available to i t  if i t  disagrees with the County‘s disposition of the issues. 

(s) A seller may contest the legality of any determination by filing an action 
against the County in Circuit Court to contest the legality of any tax, penalty, or 
interest assessed under this section, the plaintiff must pay the County the amount of 
the tax, penalty, and accrued interest which i s  not being contested by the seller. 
Venue lies in the Osceola County. 

The notice of decision or a notice of reconsideration shall address each issue 

it) 
not waive or impair the seller‘s right to seek refund of any overpayment within the 
time provided. 

A seller’s failure to protest a determination administratively or judicially does 

(u) 
penalty upon the grounds of doubt as to liability or doubt as to the collectibility of 
such tax, interest, or penalty. The County and seller shall enter into a written 
closing agreement that reflects the terms of any settlement or compromise. When 
such a closing agreement has been executed by the County and the seller, it is  final, 
conclusive, and binding on the parties with respect to all matters set forth therein; 
and, except upon a showing of fraud or misrepresentation of material fact, 
additional assessment may not be made against the seller for the tax, interest, or 
penalty specified in the closing agreement for the time period specified in the 
closing agreement, and the seller may not institute any judicial or administrative 
proceedings to recover any tax, interest, or penalty paid under the closing 
agreement. In issuing a determination, the County shall include in its notification 
thereof to the seller the names of the persons authorized to approve compromises‘ 
and to execute closing agreements. The County may enter into agreements for 1 

scheduling payments of taxes, interest, and penalties, which agreements must 
recognize both the seller’s financial condition and the best interest of the County 
and shall be conditioned on the seller giving accurate current information and 
meeting all other tax obligations on schedule. 

The County may settle or compromise seller’s liability for any tax, interest, or 

(v) All notices of intent to audit, determinations, notices of decisions, and 
notices of reconsideration issued under this section must be transmitted to the seller 
by certified mail or registered mail, return receipt requested, and the date of 
issuance i s  the postmark date of the transmittal. All protests and petitions for 
reconsideration are timely filed if postmarked or received by the County within the 
time prescribed by this section. I f  mailed, protests and petitions must be transmitted 
by certified mail, return receipt requested or registered mail. 

(w) 
the payment does not impair any of the seller’s remedies. 

A seller may pay any contested amount, in whole or in part, at any time, and 

(x) 
representative and to procedural safeguards with respect to the recording of 

A seller may have the right to be represented by counsel or other qualified 
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interviews during the tax determination process conducted by the County. 

(y) The County shall have the right to communicate wi th other political 
subdivisions regarding the following: 

1 .  
necessary to conduct an accurate and efficient audit of a specific company, 
however, in  no event shall the information include any data relevant to a 
specific purchase or account or the seller’s tax treatment of specific services. 

Technical information concerning a seller‘s tax and accounting system 

2. 
their respective jurisdictions. 

Names and addresses of companies selling taxable services within 

3. 
amount of taxes refunded to such company. 

The name of any company issued a refund of taxes and the total 

(z) 
or charged to the County in connection with performing an audit of the seller’s 
books and records, including al l  travel expenses. Any assessment or proposed 
assessment of such costs shall be void and unenforceable. The County may, 
however, assess and collect from the seller the reasonable travel expenses incurred 
by or charged to the County in connection with performing an audit of the seller’s 
books and records if the seller received timely notice requesting access to such 
books and records and the seller failed to refuse or allow such access and did not 
propose an alternative date on which the audit was to commence, or if the seller 
and the County agreed in writing to an alternative date on which the audit was to 
commence but the seller then failed or refused to permit reasonable access to its 
books and records on the alternative date. 

The County wi l l  assess or attempt to assess a seller for any costs incurred by 

(aa) The address listings shall be effective on April 1, 1998. Address listings and 
updates that  conform to the requirements of Section 166.231 (10)(d), Florida 
Statutes, as in effect before the effective date of this act, are in compliance with this 
act and sellers may rely thereon, until July 1, 1998. However, no later than January 
I, 1998, each municipality shall make available lists which conform to the 
requirements of this act, and such lists shall have an effective date of July 1, 1998. 

SECTION 7. TAX M A Y  EE COMPUTED ON AGGREGATE AMOUNT OF SALES. In al l  
cases where the seller of electricity, metered or bottled gas (natural or manufactured) water 
services, fuel oil or telecommunications service collects the price thereof in monthly 
periods, the tax hereby levied may be computed on the aggregate amount of sales per 
purchaser during such period; providing, that the amount of tax to be collected shall be the 
nearest whole cent to the amount computed. 

I 

SECTION 8. CONFLICT. 
or any part hereof is hereby repealed to the extent of the conflict. 

Any ordinance or part thereof in  conflict with this Ordinance 

SECTION 9. SEVERABILITY. It is declared to the intent of the Board of County 
Commissioners that, if any section, subsection, sentence, clause, phrase, or portion of this 
Ordinance is  for any reason held invalid or unconstitutional by any court of competent 
jurisdiction, such portion shall be deemed a separate, distinct and independent provision, 
and such holding shall not affect the validity of the remaining portions hereof. 

SECTION 10. EFFECTIVE DATE. The effective date shall be April 1, 1998. 

PASSED AND ADOPTED by the Board of Cou y Commissioners of Osceola 
County, at its regular meeting this 2 day of t$l /pm x w  , 1997. 
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6/25/97 

INTERLOCAL AGREEMENT 
BETWEEN 

THE CITY OF ST. CLOUD 
AYD 

OR1;,4NDO UTILITIES COMMISSION 

T h i s  Agreement is made and entered into this 25 day of April, 1397, by and between the City 
of St. Cloud, Florida, 3 public agency and a nunicipd corporation organized and existing under the 
laws of the Statc of Florida, herein referred to 3s the '(City" and the Orlando Utilities Commission, 
a public agency and a statutory commission existing under the laws of the State of Florida, herein 
rcfemed to as "OUC," and jointly referred to herein as the "Parties." 

ARTICLE I 

Section 1 .I Jkrrmse and Intent. 

Section 1.1.1 Interlocal Co operation Aaeement. It is thc purpose and intent of OUC 
and the City to draft m d  enter into this Agrement formed in reliance upon and under the authority 
ofthe Florida Interlocal Cooperation Act of 1969, Section 163.01, Florida Statutes. 

Section 1.1 $2 Provision of Seru icu .  It is the intent of the Parties to make tlm most 
efficient use of their powers by cooperating with each other and engaging in a joint and bilatmal 
endeavor in order to provide thc best electric service possible to the customers of each of the Parties 
at the lowest rates possible. 

Section 1.1.3 No Transfer of_Powers. It is the purposc and intent of the Parties not 
to transfer powers fiom onc to the other. Jmtead, the Parties iiitcnd by this Ageement to enter into 
a cooperative project wherein the Parties decide upon each of the systems, facilities, and services tliat 
can best be provided by each Pa ty  for their mutual advantage, as a bilateral exercise ofjointly held 
po.uvers which each may exercise separately. 

Section 1.1.4 Intent The intent of this Agreement is to expand the planned 
conso!.idation of the electric utility functions ofthe City and OUC. It is the intent of this Agreement 
that OUC shall bewrne the full requircmcnts supplier of the City. The first phase ofthis plan Was 
evidenced by the Full Requirements and Transmission Contract entered into by the Parties on 
Novembcr 5, 1994. This Agreement represcnting the second phasc, extends the power supply 
responsibilities of OUC under the prcvious contract to now include all functions associated with the 
supply of elecQica1 energy at the retail level. This Apernent  provides thc benefits of economies of 
scale and a more efficient utilization of the existing resources owned by the City and OUC to provide 
more economical and more reliable electric service to the customers of the City. It is envisioned fhat 
the ultimate consolidation of electric utility functions Will provide further economies ultimately 
resulting in approximate rate parity between the retail rates of OUC and t h e  City. 



Section 1.1.5 Service to Rctail Custom ers. It is the intent of the Parties to work bgethcr to 
serve retail customers in the City's Service Territory; OUC shall compensate the City for any retail 
customers served by OUC in the City's Service Territory, as defined in Appendix B, pursuant to 
Section 2.8.2. 

Section 1.2 tions. 

Section 1.2.1 Public v, OUC and the City are each public agencies which have 
certain powcrs, privileges, and authority in common which each currently exercises separately. 

- 
Section 1.2.2 Effc tent Use of Powea . OUC and t he  City can make the most 

efficient usc of thc powers which each has in common by cooperating with each other on a basis of 
mutual advantage. 

Section 1.2.3 &mice and Lower R a t s  . The City can provide service and lower rates 
to its customers within its electric service area in Osceola and Orange Counties by cooperating ~4th 
OUC in the provision of electric service. 

Section 1.2.4 Achievement of Q& . The City can further the achievemenr of its 
gods by contracting with OUC to assist the City in the management, operation, and s e n i c h ~  of thc 
City's electric utility system by the more efficient and economic use of available electric system 
resources. 

Section 1.2.5 w s  fo r Customers. Coopemtion between OUC m3 the City Will 
produce benefits for both the customers of OUC and the City. 

Section 1.2.6 Citv's A b i b  to P r o v i d e - G w  ' eivices. The City is able to providc; 
and is providing; electric distribution, transmission and gencration, systeni engineering, 
construction, operations, mainlenancs, billing, customer services, and metering s d c e s ,  in the City's 
electric service area. 

Section 1.2.7 O U ( h  Abilitv to Provide Cen ain Services. For the City's municipal 
electric service area, OUC is able to provide at the retail level the following services: electric 
dis&ibution, transmission and generation, system 'engineering, construcIion, operations, 
maintenance, billing, customer services, and metering services. 

Section 1.2.5 Effect o f C  itv's Chartcr. Article II, Section 2.40 (@%of the City's 
Charter prohtbitj the City fiom selling its plant without prior authority from the voters of the City, 
but the Chuter  does not prevent the City and OUC from entering into an interlocal service 
cooperation agreement pursuant to Section 163.01, Florida Statutes for the purposes set forth hcrein. 

Section 1.2.9 Effect of Section 9 ( m t h e  OUC SD ecial Act Charter. Section 9( 1) 
of the OUC Special Act Charter prohibits OUC from unilateral retail electric service by OUC outside 
of Orange County, but the Charter does not prevent OUC and the City from bilatcral exercise of 
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jointly held powers that each n a y  separately exercise pursuant to an interlocal cooperation 
agreement expressly under the provisions of Section 163 -01, Florida Statutes for the purposes set 
forth herein. 

Section 1.2.10 Power to Enter In to Interlocal A a e e m  . The City and OUC have 
the power, privilege, right and authority to mter into a Florida interlocal cooperation agreement so 
long as the agreement is negotiated, executed, and administered under, pursuant to, and in express 
compliance with, all provisions in the Florida Interlocal Cooperation Agreement Act of 1969, as 
amended, Section 163.01, Florida Statutes, and so long as t h ~  agreement is limited to systems, 
facilities, and serviccs provided by the parties as delineated pursuant to Section 163.01, Florida 
Statutes, and so long as those services and facilities are shared in common and are services which 
each might esercise separately under Section 163.01, Florida Statutes. 

Section 1.2.11 Full Reau-t C ontract. The "Full Requirements and 
TrarLsmission Line Conhact Between the City of St. Cluud and the Orlando Utilities ~~mmission,'' 
dated November 8, 1994, is superseded and placed in abeyance by this Agreement so long as this 
'Agreement is in force and effect. The City shall have the option to reinstate the "Full Requircmcnts 
and 'I'ransmission Line Contract Between the City o f  St. Cloud and the Orlando Utilities 
Conmission," should th is  A p e m m t  be t c d a t c d  prior to September 30, 2022. 

Section 1.2.12 Consistencv with Powers Granted . The powers, duties, and related 
provisions of this Ageement are consistcnt with and authorized by the respective charters of the City 
and OUC and Section 163.01, Florida Statutes. 

Section 1,213 Definitions. Terms used in t h i s  agreement have the meanings ascribed 
to them in Appendix A attached hereto. 

ARTJ.CT,E IT 

pow-el.ated c Provisiom, 

Sectiori 2.1 This Agreement is a Florida Interlocal Coopration Agreement negotiated, 
cxccuted, and to bc operated expressly under the authority of the Florida Interlocal Cooperation Act 
of 1969, $163.01, Florida Statutes (1996). 

Section 2.2 Based upon the statements of intent and purpose and the.findiags and 
determinations set forth in Article I, expressly herein adopted and incorporated as dispositive, the 
City and OUC hereby agrcc and accordingly shall exercise jointly and bilatcrally those powers that 
each may exercise separately w i h  the respective jurisdiction of each party. The method by which 
the contractual purposes will be accomplished and the powcrs cxercised will be by ajoint confxact 
administration committcc ("Committee"), as set forth in Article LII. The Committee shall not be a 
separate legal or administrative entity. 

Section 2.3 [Reservedl. 
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Section 2.4 Services, Poweg. and Du ies agree that the 
wn jurisdictions and services, powers, and duties w h c h  e3 

which the Parties intend to exercise 

Section 2.4.1 U. 

Section2.4.1.1 Servi-ces Provided 
with the supply of retail e l h c  ener 
services provided by OUC to OUC's retail customers. OUC 
services and resources necessary to 
the provisions of Section 6.2. OUC 
Territory, as defined in Appendix 
between OUC Stanton and the City 
of  January 1,1998. 

so provide all management 

Section 2.4.1.2 
control of and responsibility for all c 
operation of and the service of the City's diese 
related facilities and the delivering 
City's diesel generators. OUC shall be responsible for making 
and the retirement of the diesel g 
diesel generators at any time &e 
generators, OUC will = s u e  all 
that action, except 3s provided 
requirements of the City including those formerly supplied by s 
the City's power syst 
term of the Ageemen 
to new regulations, re-configmat 

OUC shall assume complete 
Section 2.4.2.3, and for the 

in Appendix F, and other 
all schedule service on the 

ators. OUC shall operate 
ystem. OUC may, over the 

es submitted to OUC due 

onsistent with the provision of 
Section 2.4.1.1, OUC shall nom 
natural gas. OUC may redirect, 
OUC must operate within the t 
extend, or amend the City's con 

Number 2 oil by the Ci 
be used to supply the 
Number 2 oil at City's embedded cost. 

, OUC shall operate 
sistent with OUC'S and maintain the City's electric distribution and transmissior 

operating and maintenance practices. 
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Section 2.4.1.6 )%viromenta1 Issues. ( 

for any and all environmental-related claims, actions, deman 
assessments, obligations, liabilities, penalties or other damag 
attomeys' fees, costs, and expenses incurred or arising under state 
or events h o w n  or unknown which occur after May 1,1997 and 
Any reimbursement for environmental clean-up cost from I 
Reimbursement Prosam shall be credited to the party incurring 

Section 2.4.1.7 &"ce of  Proprb  
this Agreement, OUC shall be responsible for the maintenance o 
the electric utility facilities of the City. 

. Upon the execution of 

Section 2.4.2 Citv - Services. Powers& I) 

Section 2.4.2.1 &Q o i n t m e n d  OUC  ti 
Agreement, the City consents, contractually auth 
agent to direct the co"ibent  and dispatch of the City's dies 
Other Contracts within the equipment constmints of the City's 
and conditions of the Purchase Power and Other Contracts. 
assignable, assign to OUC the City's Purchase Power and Ot 
At the expiration of this Agreement the City shall, at its opti 
these contracts assigned back to the City. During the term of 
contractually authorizes, and empowers OUC to act as  its 
resources and manage its Purchase Power and Other Contr 
its agent to the extent necessary to permit OUC to cyry  out 
may not enter into any new contracts on behalf of the City; 
or amend any of the City's Purchase Power and Other Con 
the City. To the extent that any of the Purchase Power 
E, are not assigned by the City to OUC, OUC will act 
contracts and OUC shall be responsible for all costs as 

During the term of this 
UC to act as its exclusive 

Section 2.4.2.2 Prohibition Against New I 
otherwise provided for in this Agreement, the City sh 
Power Contracts, shall not build any new genmtion or 
supply contncts that would become effective during the t m  of tJ 
agreed to by the Parties. To the extent that the Ci 
Conbcts ,  then the City shall notify FPC and TEC that, 
act a s  the City's agent with respect to the Purchase Po , , 

Section 2.4.2.3 bdemnificatio 
all environmentally related claims (against the City), a 
assessments, obligations, liabilities, penalties or o 
attomeys' fees, costs and expenses incurred or arisin 
facts or events kno~vn or unknown which occ 



retail sales to customers of the City. 

. Upon the effective 

Section 2.5 F i n a n c i n w e l  

Agreement is as follows: 

OUC, all revenue as  described in Section 2,8,1 and subsectio 

City pursuant to the terms of Sections 2.9.1 and 2.9.2. 

Section 2.6.1 Resewed]. 

2.6.2 1 Jse of City’s Ren ewal and Replac- OUC may request the City to 

from the City’s Utility 
ent Fund. Any assets so 

funded shall be the property of the City. 

Section 2.7 lovmmt and Related u e n t .  e o  CO Emp 

Section 2.7.1 OUC’s -nt of C iwv- 1 ees. OUC shall offer 
employment to all employees listed in Appendix D. Employees b &sferred to OUC will be subject 
to the same terms and conditions of employment as OUC‘s reg1 part time employees, 
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except as outlined bclow. Any City employee who decides not to accept cmployment with OUC will 
continue employment with the City, under the City's rules, regulations and policies. OUC will 
utilize these employees on a conmct basis, and OUC will pay to the City negotiated hourly rates for 
the utilization of these employees for up to a maximum of thrce years. If more than one employee 
elects to remain with the City then one of the individuals will be contracted as a supervisor and the 
othcrs will be contracted for smice .  Thc supervisor will act as thc liaison behveen the City and 
OUC. 

Transferred employees will be placcd in a comparable position at OUC, consistent with OUC's 
business needs, and maintain their current base rate of pay until a skills assessment has been 
completed lasting approximately six months. Afcer the six month period, thosc mployees who meet 
the requirements of the position will receive the OUC rate of pay for that position. Such placement 
will be based on the employee's total pedormance including skills, knowledge, ability, initiative, and 
may be based on l ime worked in a directly related position for thosc employees in positions where 
t h e  worked is a requirement of the OUC promotion guidelines for that position. Those employees 
who do not meet the requirements of the position will receive an additional six months of on thc job 
experience and training. If then the requirements of the position are met, the employee will reccive 
the OUC rate of pay for that position. If after one year an employee does not meet the requirements 
of the position, then a determination will be made regarding the appropriate job placement 
consistent with OUC's pay policies and employment practices, All employees will be given the 
training necessary for advancmcnt and participate in OUC's established trainiug and devclopmmt 
progams. 

Scction 2.7.2 Emblovce B enefits Excludins Pension Ben efits. Employees 
transferred to OUC Will be covered by OUC's employee benefits subjcct to the terms and conditions 
of OUC's employee benefits plans and policies except as outlined below: 

Thc twelve-month comprehensive medical plm pre-eisthg condition 
limitation will be waived for employees whose date o f  hire WI.S at lcast one 
year prior to M'ay 1, 1397. This limitation will zppply for the balance of one 
year fiom the date of employment by City for employtcs hired on or after 
May 1, 1997. 

The conlprchensive medical plan deductible and out-of-pocket expenses 
incurred by City employees on or after January 1, 1997 will be applied 
against services rendered on or after May 1, 1997. 

The City will pay employees for the accrued balances of vacation earned 
lfirough the p;*/ period ending April. 27, 1997, Employees may, howeva, 
elect to have the City hold back and transfer vacation camings, including 
social security and medicare tay, for any period up to ten vacation days to 
OUC to be used during the balance of calcndar year 1997. Should the 
cmployee not use the entire transferred vacation amount hdshc will be paid 
for the remaining balance as of Decmber  31, 1997, at the employee's 
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transferrcd m e  of pay. The schedule of use tvili be subject to approval by 
OUC's management. OUC will grant five additional vacation days to each 
employee regardless of the number of days transferred. Commencing January 
1, 1998, OUC will grant vacation according to its schedule for all employees, 
based on the employees' datcs of hire by the City. Up to five days may be 
carried over from 1997 to 1998, in keeping with the OUC policy. 

Unused compensatory, employee of the month, and administrative time as of 
April 30, 1997, will also be paid by the City directly to the employees in a 
I m p  sum. 

Any unused sick letvvc on April 30, 1997, will be forfeited. In addition, the 
City will pay the employee $1.00 for every hour of sick leavc eamed at the 
cmployee's time of transfer to OIJC. 

Upon trmsfcr  to O'LJC, employees will be credited with their forfeited 
balance of sick leave up to a na-xiinum of 160 hours. This bulance is 
available for use during the f h t  two years at OUC for non-job relatcd illnesq,- 
injury or accident. 

The City will reimburse OUC for the cost of utilization of sick leave, 
including social sccur i ty and medicax ta>c, referred to in .thc preceding * 

paragraph during the first two years of cmployment by OUC. 

Upon transfer to OUC, cmployees will begin accruing sick leave,according 
to OUC's policy. This accrual wiJ1 be in addition to any timc crcdited in thc 
second paragraph of this Section 2.7,2(c). Additional sick leave will be 
credited annually, using May 1, 1997 as the cmployee's date of hire. 

At the end of the two year period, any balance remaining from the second 
paragrdph above will be e1,iminatcd. 

Life insurance will be provided for transferrcd employees in the amount 
provided OUC's employees and yill become effeclive 011 the  first day activcly 
on the job on or after May 1, 1997. 

Any other accrued, vested or outstanding employee benefits;-not including 
pension benefits, that a transferred employcc may have from the City at the 
timc of his or her transfer to OTJC, will remain the exclusive responsibility 
or liability of the City. 

The City shall remain responsible for compliance with any and all federal, 
state and local laws regarding the accrued, vested and outstanding employee 
benefits that a transferred employce may have from thc City prior to the t i m e  
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o f  his or her transfer to OUC. The City will assist OUC with whatever 
information may be necessary concerning lransfened employees in order for 
them to be: transferred jnto OUC's employee benefits plans. 

(i) City employees will be entitled to two (2) floating holidays in calendar y c a  
1997. 

(j) The City will reimburse cmployees for: courses commencing while employed 
by St.  Cloud under the terms of  St. Cloud's education assistance plan. 

. .  Courses comnencing on or after Nay 1, 1997 will be eligible for 
' reimbursement by OUC under the terms of OUC's education assistance plan. 

Section 2.7.3 Pensio &Retirement Benefits. Cicy employees who are transfared 
to OUC will participate in OUC's pension plan effective May 1, 1997. 

(a) A transferred employee's date of hire and service with thc City will be used 
and adopted by OUC for the purpose of participation in and credit for vesting 
h OUC's pension plan. Under OUC's pension plan, an employee's pension 
benefit is vested 100?/0 after five years of combined service with St.  Cloud 
and OUC. Howevcr, transferred employees participating in an alternative 
pension plan other than the defined bcncfit plan provided by the City, will. not 
receivc credit for benefit determination p q o s c s  other than vesting for any 
period in which they participatcd in the alternative pension plan. 

(b) For employces transferred to OUC, the present value of benefits accrued 
under the City's pension plan as of April 30, 1997 will be credited to the 
Group Pension Plan for Employees of OUC. The present value to bc 
tnnsferred will be an amount agreed upon by the actuaries for the City's and 
OUC's pension plans. 

(c )  For employees transferred to OUC, their pension benefits will be bascd on the 
transferred employee's highest thriry-six month average base eamings without 
adjustment for overtime (scheduled or otherwise), incentive compensation, 
or any athcr adjustment to income provided by OUC. The benefit will be 
credited at the percmtage of income rates commensurate with service 
provided the transferred employec by the City's plan for service prior to May 
I ,  1997 and at the rates provided by OUC's plan for service thereafter. In no 
event will thc pension benefit paid by OUC's pension plan be less than thc 
transferred employee's monthly accrued benefit accrued under thc City's 
pension plan. 

(d) "lie required 4% employee contribution to thc OUC retirement plan will be 
paid by City for the first six months of employmcnt for all transferred 
employees, as provided in Section 2.9.7, 
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A transferred employee's retirement prior to age 65 during the first ten (10) 
years of emplopen t  by OUC will be subject to thc full actuarial adjustment 
for early retirement benefits under thc City's pension plan. Upon completion 
of ten (10) years of service 4 t h  OUC, a transferred employee who o t h m i s e  
meets the requirements of OUC's pension plan for early retirement will be 
eligiblc for the early retirement adjustment factor specified in the OUC plan 
at the time of retirement. 

Transferred employees who retire with less than five (5) years of employment 
with OUC and their eligible dependents may continue their OUC 
comprehcnsivc medical benefits, provided they pay the entire cost to OUC. 

Specifications regarding the pension plan benefits are subject to approval by 
OUC and the Department of Administration of the State of Florida. 

Any accrued, vested, or outstanding pension benefits othcr than those 
outlined above that a transferred employec may have fiom the City at thc t h e  
of his or her transfer to OUC will remain the exclusivc rcsponsibility or 
liability of the City, The City will. assist OUC with whatever information 
may be necessary regarding transfcrred employees in order for them to be 
transferred into OUC's pension plan. 

Section 2.7.4  mu lovee Relatcd C I a b .  City agrees to indemnify OUC for any and 
all employment related claims, actions, demands, suits, losses, costs, cxpcnses, assessments, 
obligations, diminution in vduc, deficiencies, taxes, workers' compensation contributions, liabiIities, 
penalties. or other dauiages, including, without limitation, attomcys' fccs, interest and costs and 
expenses reasonably incurred in investigating, attmpting to avoid, or defcnding against any and all 
employment related clah(s)  arising under fcdcral, state, or local law, bascd on any facts or events, 
h o w n  or unknown, which occurred prior to May 1, 1997. The City also agrees to assist OUC with 
investigating, attempting to avoid, or defending against any and all employment related claim(s) 
based on any facts or events, known or unknown, which have occurred prior to May 1, 1997. Any 
occurrence as listed in the aforementioned occurring subsequent to May 1, 1997 becomes the liability 
of OUC. 

Section 2.8 ir)etemivbAFixiniz. Collectine e m  ittinp Certain Charces. R ates, 

Rents. or Fees and th&&cRelated Ne-13 ? tions of tbg..pesp.e.c tivc Parties. 

Section 2.S. 1 ,Revenue Collcctioa. OUC shall bill and collect 41 revenue for electric 
rates billed to the City's customers in the St. Cloud municipal electric service area in Osceola and 
Orange County. The St. Cloud municipal electric service area is shown in Appendis B. 

Section 2.8.1.1 Betemination of Electric Rates. The rates billed to the customers 
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of the City for the provision of  the services provided under this Agreement shall be based upon the 
rctail electric rates of OUC in effcct each month. The retail rates of OUC for the purpose o f  this 
section shall be the total of the Customer Chzrge, Energy Charge, and Demand Charge and shall not 
include gross receipt, municipal or other government taxes. The rates shall be equal to the OUC 
rates, plus a percentage addcr as reflected in the following 4 table: 
\ 

Effec tivc Gen. Svc. Gen. SIC Gen. Svc. Street 
Date ResidentiaI Non-Demand Demand Large Demand Lights 

5/1/1997 
1 O/ 1 / 1998 
10/1/1999 
1 o/ 1 /zoo0 
10/1/2001 
1 0/1/2002 
10/1/2003 
10/1/2004 

8.0% 
7.0% 
6.0% 
6.0% 
5.5% 

4.5% 
4.0% 

5.0% 

17.0% 
15 -0% 
10.0% 
6.0% 
5.5% 
5 .O% 
4.5% 
4.0% 

20.0?/0 
15 ,O% 
10.0% 
6.0% 
5.5% 

4.5% 
4.0% 

5 .o% 

20.0% 
15.0% 
10.0% 
6.0% 
5.5% 
5.0% 
4.5% 
4.0% 

20.0% 
15.0% 
10.0% 
6.0% 
5.5% 

4.5% , 
5.0% 

4.ovo 

"hc appIicable OUC ntes  as ofthe effective date of this Agreement are included byrefercnce 
in Appcndix G; OUC may change their Publishcd Rate Tariff during h e  tern of t h l s  Agreement. 

The percentage adder in effect on 10/1/2004 shall remain in effect for the remainder of the 
term of this Agreement. 

The percentage adders for all classcs of customers not listed above will bc the same as the 
General Scrvice Demand class, or as dctermined by the Conmittee. 

City customers will be entitled to all rate options available to OUC customers as of the 
effective date of this Agrecment and for the term of the Agreement. 

All rates will be applied identically to both Partics' customers with the exception of the 
applicabIe rate class adder, The rate class adder will be applied only to charges includcd in OUC's 
Published Rate Tariff. 

All street lights installed prior to the effective date of this Agremziit will be billed at O W ' S  
ratc where the customer has paid for installation, plus the appropriate percentage adder. r, 

., 

Section2.S.1.2 QlJCRc venuc Rased Pavmen ts.  As OUC cmently includes revenue 
based payments to the City of Orlando and to Orange County in its electTic rates, the pacentage 
adders in the above section are bascd upon this treatment of payments. 11; in the future, these 
payments are not included in the electric rate, the above table shall be recalculatcd SO that the 
relationship bebveen the bills of OUC's customers and the City's customers shall be prescrued. These 
calculations will be presented to the Committee for review and approval. 
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Section 2.8.2 Disbursmen ts to c I&. OUC shall disburse all revenue collected as 
indicated hereinafter. 

Section 2.8.2.1 R-, Payment by OUC to the City 
during cach fiscal year shall be based on the retail sales to the customers of the City for the second 
preccding fiscal year. Retail sales shall be the total revenues reccived fiom the customers of the City 
for electric energy, electric demand, electric transmission, electric distribution, and customer charges. 
Retail sales shall not include interest, CJAC, late penalties, service fees, rental of system facilities, 
proceeds fiom sale of system assets, or wholesale revenues. It is the intent of this Agreement that 
retail sales shall be those revenues upon whch the State of Florida Gross Rcceipts Tax is levied in 
1996 pIus sales to the City. The amount of the annual revenue collected that shall be disbursed by 
OUC to the City shall be equal to 9.5 percent of retail sales of the second preceding Fiscal Year; 
however, thc annual disbursement shall not be less than $2,361,000. This amount shall be divided 
by twelvc and paid monthly to tbe City prior to the fifteenth (1 5th) of each month. 

um Payment Restriction. The minimum payment 
provision of the preceding pa rapph  is not applicable in the event (a) ofa decline in unit retail sales 
fiom a declared natural disaster or (b) loss of r e t d  customers to an energy supplier other than OUC-- 
h t h i s  case, the minimum payment provision of the prcceding paragraph shall be adjusted on a pro 
rata basis in accordance with the following: 

* .  Section 2.8.2.2 

Rev Based Payment FY(X)= Ketail SaIesFY(X -2)+Z(X-2’) , x $2,361,000 
Retail Sales FY 95 

%(X-2) = Loss in retail sales which is not due to a declared 1~2tu~al  disaster or loss 
of retail ciistomers to an energy supplier other than OUC. 

Notwithstanding the foregoing, in the event that the payments by OUC under this Section 2.8.2 are 
no longer permitted to be trcated as operating expenses of OUC under applicable accounting rules 
or OUC’s revenue bond resolutions, the mini“ annual payment to the City under Section 2.8.2.1 
shall not be less than $600,000.00. OUC’s commitment to th is  minimum will be offset by interest 
earnings from bond funds and revenue, if any, that the City receives fiom other Power Providers to 
the City’s customers. 

Section 2.8.2.3 Cometi the Rate Provision. If, in the future, ratcs require 
revision to remab compctitive, proposals to rcvise the r d k S  and adjust  the rewnue based payments 
to the City may be brought to the Committee for review and approval. ., 

Section 2.8.2.4 Electric Svstem Disb ursemenf, In addition to the 
disbursement required by Section 2.8.2.1, OUC shall disburse revenuc collected to thc CiV as 
dctailed in Appendis C. TIic paymcnts shall be  made piior tn the 15th. day of each month. 

Section 2.8.2.5 Failure to Make Pavments : Pavments as @eratine: E XQWSeS. 

The payments provided for in Scction 2.8.2.4 (the “Fixed Disburscments”) are not subject to 
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reduction, set off, counterclaim, or any other defense or reduction and shall be due, regardless of the 
operating status of the Electric Systcm and without regard to levcl of sales. If OUC fails to timely 
make any of the disbursments required under this Section 2.5, including the Fixed Disbursements 
and the revenue-based payments under Section 2.8.2.1 and such failure continues for a p d o d  of 10 
days after receipt of notice of such failure from the City, at the option of the City, OUC's right to 
collect the revenues as set forth in Section 2.5.1.1 and Section 2,3.1 of this Agreement shall be 
terminated. Upon such occurrence, the City shall collcct the revenues and, after the deduction of all 
amounts owed  to the City under this Agrcement (including interest on any delayed payment in 
accordance with Section 6.9.2 hereof), shall turn the  remainder of such revenue over to OUC. 

OU'C agrees to elect that the payments to be made to thc City tmder h s  section shall 
constitute "Operating Expenses" for purposcs of OUC's bond resolutions to the full extent permitted 
by OUC's bond resolutions. 

Section 2.8.2.6 W i i s  Revenuc Retained hv OUC : Guarantv of Yawnent. to 
& In considmation of the senices to be performed by OUC under this Agreement, OUC shall be 
entitled to retain, as full compensation, all revenues collected hereunder in excess of the amouts  
required to be disburscd to the City pursuant to Sections 2.8.2.1 through and including 2.8.2.4 
(collectively, the "City Disbursements"). In consideration of OUC's right to retain such revenues, 
OUC shall and does hereby guaranty the payment of the City Disbursements in full and in a timely 
manner, notwithstanding the fact that revcnues collected during any monthly or annual period may 
be insufficient to make such City Disbursemcnts, Such guaranty by OUC shall be an unsecured 
obligation of OUC payable hm, but not secured by, any revenue source available to OUC. 

. 

Section 2.9 Real or Personal Prop ertv (Acquisition. Owteyhip. Custodv. b e  -ration 
Maintenance. Lease:. or Salel. 

Section 2.9.1 Citv Existhe Electric Warehoused Inventow. Prior to the effective 
date of this Agreement, OUC shall inventory all material and supplies in the Electric Systm 
Warehoused Inventory. OUC shall determine thosc items necessary €or OUC to pcrfom its duties 
under this Agreement. OUC may purchase thcse items fiom the City at system average cost. All 
matm-al not purchased by OUC shall remain the property of t he  City. The first $65,000 of proceeds 
fiom the sale of inventory to OUC shall bc deposited in the OUC pension fund as reimbursemmt 
for provision 2.7.3(d). 

D 

Section 2.9.2 Eqgjpment. Priorto January I, 1998, OUC maypuchasc fromthe City 
any cquipment that OUC determincs is necbssary to pcrfom its dutics, The purchasi; price will bc 
based on current market value as determined by: 

a) 
b) Third party valuation. 

Mutual agrcement of the parties. 

The valuation firm will be mutually selected by the City and OUC and all fees will be paid by OUC. 
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Section 2.9.3 DjsDosition of P m c c c d ~ .  All proceeds to the City from the sale of 
equipment and inventory shall be deposited into the Business Development and Customer Retention 
Funds or other agreed upon funds. 

Section 2.10 AnvPraperty Acq uired ThpuPh This A w e n t  and How i t  Will Be 
m o s e d .  

Section 2.10.1 Busine,ss DeveIoDment & C u t  omcr RetentionFund. The City shall 
deposit three nillion dollars of the accumulated retained earnings a s  of the effective date of this 
Agreement plus the amount remaining from Section 2.9.3 for utilization by the City and OUC; all 
earnings of these deposits will be redcposited in this account which is held by the City. These funds 
shall be utilized only for electric customer acquisition and/or eleckic customer retention activities. 
The approval of both Parties is required prior to the disbursement of these funds. 

Additionally, the funds in the Business Development & Customer Retention Fund may, without the 
conscnt of OUC, be utilized by the City to pay current debt service on its outstanding Utility System 
Revenue Bonds, Series 1992A and Series 1992B or to rcpienish the debt service reserve fund for 
such bonds, in the event that OUC fails to make any payments to the City under Section 2.8.2 of this' 
Ageement. 

Secrion 2.102 purchasc of Cmital h n  rovementg. At the conclusion of this 
rigrccment, t he  City shall purchase from OT JC at nct book vafuz (and net of remaining CIAC), the 
Capital Irriyrovcmcnts provided by OUC tb the electric facilities of the City. 

ARTICLE III 
. .  Joint Conkact A d m s  tration Corn- 

Section 3.1 Fomatiop, The parties shall form a joint contract administration committee 
(Committee) upon execution of this Agreement, which shall not be a separate legd or admiaistrative 
entity. It shall servc in a bilateral managemmt capacity to facilitate the performance under this 
Agreement of the powers to be exercised and the systems, facilities, and services to be provided. 

Scction 3 , l . l  b o s i t i o n .  The Commiftee shall have as members the following: 

a) 
b) 
c) 

Two representatives appointed by the City Council. 
.A representative appointed by the City Manager. 
Three rqrcsentatives appsinted by OUC's Chief Executive Officer. 

. \  

Section 3.1.2 Procedures. The Committee shall operate pursuant to the following 
procedircs. 

Section 3.1.2.1 Ivfect&s and Mattess to he Considered. The Committee shall 
meet at least quarterly and may conduct emergency and special mcetings when called by the 
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presiding officer or 50% of the Committee. The Committee shall consider any matter brouaht before 
thc Committee by any Committee reprcscntative which concerns any issue relating to this 
Agreement. 

Section 3.1.2.2 m i n e o f f i c e r .  Meetings shall be conducted by apresidhg 
officer ("chairpaon") who shall be picked m u a l l y  in odd years by OUC's Chief Executive Officm 
and in even years by the St.  Cloud City Council. 

Section 3.1.2.3 Record. Minutes of each meetin8 shall be kept 
and distributed to each representative. 

Section 3.1.2.4 Decision$. Decisions shall be by majority vote. In the evcnt 
of a tie the Parties shall engage in mediation and, if the matter cannot be resolved in such a manner, 
then the Parties shall submit the mattcr for binding arbitration to a qualified and licensed arbitrator 
within a reasonable time. 

Section 3.1.3 Substantive Matters To Be CqILSidered bv the Committee. The 
Committee shall consida all matters regarding the perfomancc of the Parties and makc- 
recommmdations to the City Council and the OUC Commission regarding same. 

ARTICLE Iv 

Effective Date and Term of Am eemeDt 

Section 4.1 Effcctive Datq. This Agreement sMl become effective upon the execution and 
delivery by both Parties. 

Section 4.2 Term. The term of this Agreement and all obligations under this Agreement 
commence at the beginning of the day of  May 1, 1997, and continue in effect until the end of the 
day of September 30,2022. 

ARTICLE V 

Force Maieure and Indemnification 

Section 5.1 Force 'Maicure. In case either Party hereto should be delayed in, br prevented 
from, performing or cartying out any of the agrecments, covenants, and obligations nadc by and 
imposed upon said party by this Agreement, by reason of or through strike, stoppage in labor, failure 
of contractors or suppliers of materials and fuel, riot, fire, flood, ice, invasion, civil war, c o ~ o t i o n ,  
insurrection, military of usurped power, order of any Court granted in any bona fide adverse legal 
proccedings or action, order of any civil or military authority (either de facto or dejuc), explosion, 
act of God, or the public enemies or any cause reasonably beyond its control and not proximately 
attributable to its neglect; then and in such c s e  or cases, both Partics shall bc relieved of 

. 
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performance under this Agreement [cscept for any required payments herein], including, but not 
limited to, payments by OUC under Section 2.5 of this Agreement, for the duration of the period for 
whch  performance is delayed or prevented and shall not be liable to the o thn  Party for or on account 
of any loss, damage, injury, or expense resulting &om or arising, out of such delay or prevention; 
providcd, howcvcr, that the Party suffering such delay OT prcvention shalI use due and practicable 
diligence to removc the cause or causes thereof; and provided, further, that neither Party shall ba 
rcquired by the foregoing provisions to settle a strike except when, accordins to its own best 
judgment, such a settlement seems advisable. 

Section 5.2 Respons&il.itu M d  e m  . cation. Each Party, to the extent pcrmitted by law, 
hereto exprcssly a g e e s  to indemni@ and save harmless ,and defend thc other Party to this Agreement 
ugainst all claims, demands, cost or expense asstrtcd by tlrird pa&es and proximately caused by the 
negligence or tvillful misconduct of such indemnifying Party in connection with the operation of th is 
Agreement. OUC shall not be responsible for injuq to employces of the City whencver such persons 
are on OUC's prcmjses on offic;ial City business. The City shall not be rcspoilsible for injury to  
employccs of OUC whcncvcr such persons are on the City's premises on official OUC business. 

ARTICLE VI 

Mi sccl 1 aneous 

Secliori 6.1 Oution for Future G e m  'on Units. OUC shall give the City the option to 
become a joint owner of any future gcnernting units which OUC proposcs to construct, up to an 
amount of capacity equal to 10% of the nct output o f  each such unit. If thc City exercisos such 
option, it shall. bc responsible for its share of the costs of each such unit, comparable to the costsot' 
each such unit being offered to other pmlioipaits. 

. .  Section 6.2 No&djcni of A&:eDc Distinction OT T Jndue 131s c r i m i n . b ,  OUC agrees that 
there shall be no pattem of adverse distinction and no pattem of undue disciiiiiination in carrying 
out its obligations under this Agreement. 

. .  Section 6.3 Au&t Riu hts. Each Party shall have access to the o t h a  Party's records that 
support paymeilts made or required to be madc under this A g e m c n t .  Jn the event that review of 
thcse records rcvcnls incorrect payments, corrcct payments shall be made plus interest at the Primc 
Ratc. The City shall have access to all OUC records that support or document activities for services 
petformcd under this Agreement. 

Section 6.4 OUC Emnlovee C& ct. OUC personnel shall conduct their-actions and 
business in accordance \.vith the policies set forth in the OUC Employee Handbook and OUC Safe 
Practices Handbook. All persons contracted by OUC shall be held to the same standards of Work 
conduct as OUC employees. 

Section 6.5 W x i v e ~ .  Any waiirer at any time by a i y  Party hereto of its rights wit.h respect 
to the other Party, or With respect to any matter arising in connection with this Agreement, shall not 
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be considered a waiver of any such rights or matters at any subscqucnt time. 

Section 6.6 s-, This Agreemat shall inure to the benefit of and be 
binding upon the Parties hereto, their respectivc successors and assigns. Neither this -4greement nor 
the obligations contained herein, shall be assignable by either Party without the written consmt of  
the other Party, which consent shaII not be unreasonably withheld, unless such assignment or tnnsfer 
is to a successor in the operation of its propcrties by reason of a merger, consolidation, sale or 
foreclosure where substantially a!l such properties are acquired by such a successor empowered by 
law and financially able to effect the purposes of this Agreement which i t  must assume and 
thereafter, be cxclusjvely responsible for the performance of the terms of this Agreement to be 
pcdormed by either Party hereundcr and said assi,went will not effect the tax-exempt ststus of the 
Parties bonds. 

, 

Notwithstanding the foregoing, or anylhmg else to the contrary in this Agreement, OUC shdl  have 
no right to sell, assign, transfer, or otherwise dispose of its interest in this Agreement or the Electric 
System or contract for the performance of its duties under the Agrement, if such action on the part 
of OTJC will adversely affect the exclusion  om gross incollie of interest on the City’s Utility System 
Revenue Bonds, Series 1992A and Series 1932B. In the event OUC desires to take any such actio-. 
rhe City shall be entitled to receive, at  the expmse of OUC, an opinion o f  bond counsel acceptable 
to thc City. as to the effect of such action on the t ax  status o f  i ts bonds. Any action taken by OUC 
in contravention of this requirement shall be void and of no deet and not binding on the City. 

Not withst.ancIing tlic foregoing, or anything eIse to the contrary in this Agreement, should OUC 
eater into negotiations that would result in a mergcr. consolidation, sde or foreclosure, the Cily shall 
bc notified, in writing, and given the opportunity to decide whether or not to assign r h i s  Agreement 
to a successor. In the event that the City objects to an attmpted assignment of the obligations 
contain within, it shall terminate t l l is Agreement by giving eighteen (18) months notice as prescribed 
in Section 6.7. During the eighteen (IS) month period, OUC shall ensure that its obligations will be 
performed and shall assist the City in rc-establishing its ability to self perform the provisions of 
electrical. service to its customers. 

Section 6.7 Written Notices, Written noticcs shall be given to the Parties at the following 
addresscs or such other place or other person as each Paxty shall de.siGate by similar riotice. 

1. As to OUC: 
500 South Orange Avenue 
Orlando, Florida 32802 
Attention: Gcncrnl Manager  and Chief Executive Officer 

2. As to the City: 
1300 Ninth Street 
St. Cloud, Florida 34769 
Attention: City hlaniger 

Section 6.7.1 Pesponse to Written NQ€I ‘ c , a .  At any time either Party desires or is 
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required to rcspond to any written notice given pursuant to Section 6.7, such responsc shall be made 
in the manner prescribed by Section 6,7 and be given within fifteen (15) days after receipt of the 
notice unless otherwise provided in this Agreepent. 

Section 6.7.2 Not ice ofDefault or Notice of P a m U n d  er Protcst. Any notice of 
default or notice of payment under protest shall be madc with@&rty (30) days of the Party 
becoming aware of the facts giving rise to the notice of default or within thirty (30) days of the Party 
becoming aware of the facts giving r i s e  to any notice of payment under protest unless otherwise 
provided in this Ageement. Notice of payment under protest can be given as to amounts to be paid 
and to amounk already paid. 

Section 6.8 Goverrug  ’ Law. This  Agreement shall be governed by the laws of the State of 
Florida. 

Section 6.9 Acts of_D& t. Both Parties agree to pay all monies when due and both Parties 
hereby agree to carry out all othcr duties and obligations to be performed by them pursuant to all of 
’the t e n s  and conditions set forth and contained in this Ageement and failure of eithcr Party to 
perform the obligations and covenants herein shall be an act of default by the Party. Thc defaulting 
Pnrty shall be liable for dl direct and consequential damages incurred by the other Parly. 

Scction 6.9.1 Notice of Dcfault. Escept EG otherwise provided in Section 2.8.2.5 
hereof, in the event of an act of default by cither Party, the other Party shall promptly notiw the 
defaulting Party, in witing, ofthe existence and riatuc of tlic dcfault. 

Section 6.9.2 ‘ e d D c f m l t .  Within fifteen (15) days after vmtlen notice has 
been given, the dcfaulting Party shall cure sach default. If &her Party fails to make timely payment 
of any amount due and payable to the other Party, the defaulting Party shall be liable to the other 
Party for the amount of such payments, together with interest thereon f?om the due date until 
payment in full by the defaulting Party, at an annual rate equal to 125% of the Prime k i t e  at the time 
of  such payment by the defaulting Party, or the maximum rate lawfully payable by the dtraulting 
Party, whichever is less. In the evmt the defaulting Pady fails to cure the default, the non-defaulting 
Party shall be entitled to terminate this Agreement upon thirty (30) days wrjtten notice of 
cancellation to the defaulting Party. 

. .  Section 6.10 Ent ire Azeement Sever&& . ’This Agreement constitutes thc entire 
agreement between the Parties with respect to the subject matter contained herein 2nd may not be 
amended, modified or rescinded, \dess  othemisc provided in this Agreement, except iqWriting and 
signed by all parties hereto. Should any provision of this Agrccment bc dcclared to be invalid, the 
remaining provisions of this Agreement shall remain in full force a i d  effect unlcss such provision 
which is found to bc invalid substantially alters the benefits of the AgrccrrJeilt for cither Party. 

Section 6.11 m a  1 A m e m .  This Ageement shall be considered an interlocal 
agreement as defined in Section 163.01, F.S. Howevcr, if any part of this Agrecment requires either 
party to do anything that i t  is not authorized to do, the parties hereto upon notification o f  such shall 



immediately and in good faith seek to resolt~e the issues presented in a way to k e 9  this Agreement 
in effect. 

Section 6.12 Section Hea dines Not to Affect Meani n _e s. The descriptive headings of the 
various sections of this Agreement have been inserted for convenience of reference only and shall 
in no way modify or restrict any of the terms and provisions thereof. 

Section 6.13 Prudent Utilitv Practice. OUC shall perform dl of its obligations under this 
Agreement in accordance with Prudent Utility Practice. 

Section 6.14 $ p c c & P d o ~  . It is understood and agreed bctwecn the Parties that there 
will be irreparable damage in the went that this Agreement is not specifically enforced. In the event 
any dispute arises under this Agreement, either party hereto shall be entitled to specific performance 
of tfie terms, conditions and agreements set forth in this Agreement. The remedy of Specific 
Performance shall be cumulative and not exclusive, and shall be in addition to any other remedy 
which thc Pqties may have. 

Section 6,15 Attornevs' Fceg. h the event any dispute uuder this Agreement results in 
litigation, the prevailing party shall be entitled to all fees and costs incurrcd in connection with such 
litigation, including reasonable attorneys' fees, both at the trial and appellate level. 
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed 
by their duly authorized officcrs, and copies delivered to each Party, as of the day and year first above 
stated, 

Attest: City of St, Cloud 

' Attest: 

Chief Executive Officer 

.Form of execution o f  the foregoing Agreement is hereby approved: 

"'Î )%" ?-\) By: 
Attorney f r OUC 
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