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Re: Petition to Initiate Rulemaking

o)
o O
Pursuant to Section 120.54(7),

Florida Statutes By Osceola County,

Florida

Dear Ms. Bayo:

Enclosed for filing please find an original and fifteen copies
of the Petition to Initiate Rulemaking Pursuant to §120.54(7)
by Osceola County,

F.S.
Florida.
letter enclosed.

You will also find a copy of this
Please date-stamp this copy to indicate that the
original was filed and return a copy to me.

If you have any guestions regarding this matter, please feel
free to contact me. Thank you for your assistance in processing
this filing.

RECEIVED & FILED Respectfully,

%ECORDS KyL g

John C. Pelham
JCP:vhw
Enclosures
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Petition to Initiate Docket No. 6_?_7_06/0&1 EM
Rulemaking Pursuant to Section Filed: March 31, 1
120.54(7), Florida Statutes to

Amend Rule 25-9.0525, F.A.C.

PETITION TO INITIATE RULEMAKING
PURSUANT TO §120.54(7 F.S., BY OSCEOLA COUNTY, FLORIDA

OSCEOLA COUNTY, FLORIDA, ("OSCEOLA COUNTY"), pursuant to
Rule 25-22, Rule 25-40.001 and Rule 28-103.006, F.A.C., and
Section 120.54(7) Florida Statutes, by and through undersigned
counsel, hereby petitions the Florida Public Service
Commission (the "Commission") to Initiate Rulemaking to amend
Rule 25-9.0525, F.A.C. to provide that any municipal surcharge
imposed by a public utility on customers outside of the
corporate limits being served by the public utility shall be
reduced or dropped off in favor of a duly adopted public
service tax, authorized by Section 166.231, Florida Statutes,
and levied by the County having jurisdiction over the

unincorporated area within which the surcharge is being
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imposed. In support of this petition, OSCEOLA COUNTY shows
the Commission as follows:
PARTIES AND JURISDICTION

1. OSCEOLA COUNTY is a political subdivision of the
State of Florida which imposes a public service tax on the
purchase of certain taxable items and services occurring on or
after April 1, 1998 as provided in Section 166.231, Florida
Statutes by virtue of the adoption of Ordinance No. 97-20 by
the Board of County Commissioners of OSCEOLA COUNTY, Florida.
(See Exhibit "A" attached hereto and incorporated herein).

2. OSCEOLA COUNTY’s address is shown below:

17 S. Vernon Avenue
Kissimmee, Florida 34741-5488

3. The name and address of the persons to whom copies
of all correspondence, notices, orders and other documents in
this proceeding should be sent are as follows:

On behalf of OSCEQOLA COUNTY:

John C. Pelham, Esquire Jo O. Thacker, Esquire
Pennington, Moore, Wilkinson, County Attorney

Bell & Dunbar, P.A. 17 8. Vernon Avenue

Post Office Box 10095 Kigsimmee, Fl1. 34741-5488
Tallahassee, F1. 32302 (407) 847-1212

(850) 222-3533



4. Petitioner OSCEOLA COUNTY has a substantial interest
in this proceeding because, absent adoption of the requested
amendment, citizens of the unincorporated area of OSCEOLA
COUNTY will be "double taxed" and subjected to a
discriminatory practice which results in said County residents
paying more for the same service received by residents of the
City of St. Cloud and Orange County.

5. The Commission has Jjurisdiction to adopt the
amendment requested herein pursuant to Section 120.54(7),
Section 366.04(2) (b), Section 366.05, Section 366.06 and
Section 366.07, Florida Statutes.

BACKGROUND

6. Historically, the City of St. Cloud, Florida has
provided electric utility service to portions of
unincorporated OSCEOLA COUNTY, Florida. Pursuant to an
interlocal agreement, the Orlando Utilities Commission ("OUC")
now operates and manages the City of St. Cloud Utility (the

“Utility”). See Interlocal Agreement attached as Exhibit "B".



7. The OUC is a public utility as defined by §366.02,
Florida Statutes, and is authorized to sell utility service
outside of its municipal boundaries.

8. Prior to the agreement with OUC, the City of St.
Cloud levied on its residents, in accordance with §166.231,
Florida Statutes, a public service tax in the amount of eight
(8%) percent. In accordance with Commission Rule 25.9.0525,
F.A.C., the City of St. Cloud was levying and collecting a
equalization surcharge in the amount of eight (8%) percent
from its customers who resided outside of its municipal
boundaries. This surcharge was being charged to portions of
unincorporated Osceola County.

9. On or about October 1, 1992, Osceola County became
a charter county in accordance with §125.60, Florida Statutes.
As a charter county, Osceola County has the authority under
§166.231, Florida Statutes, to leverage a public service tax
in unincorporated Osceola County. On or about November 24,
1997, Osceola County passed Ordinance 97-20, which ordinance
authorizes such a public service tax in the amount of eight

(8%) percent.



10. On or about January 6, 1987, Orange County became a
charter county in accordance with §125.60, Florida Statutes.
As a charter county, Orange County has the authority under
§166.231, Florida Statutes, to leverage a public service tax
in unincorporated Orange County. On or about August 6, 1991,
Orange County passed Ordinance No. 91-17, which ordinance
authorizes such a public service tax in the amount of ten
(10) % percent.

11. OUC provides utility service to portions of Orange
County, as well as portions of Osceola County. Since 1its
administration of the Utility, OUC has continued to leverage
the eight (8%) percent surcharge as to portions of
unincorporated Osceola County. OUC, however, has discontinued
the surcharge as to the residents of Orange County, upon the
adoption of the public service tax by Orange County.
Furthermore, upon information and belief, OUC is charging a
public service tax somewhat less than eight (8%) percent to
the residents of the City of St. Cloud.

12. OUC has indicated that it will continue to charge the

eight (8%) percent equalization charge as to the residents of



Osceola County, in addition to the public service tax levied
by Osceola County. This “double tax” has the effect of
Osceola County residents paying more for the same service
received by residents of the City of St. Cloud and Orange
County. The plain meaning of Rule 25-9.0525, F.A.C. would
seem to require that the surcharge drop off in favor of a
public service tax. 25-9.0525, F.A.C. states in pertinent
part:

The surcharge shall not result in a payment by any

customer for services received outside of the city

limits in excess of that charged a customer in the

same class within the city 1limits, including the

public service tax.

However, the Commission, in In Re: Petition of Robert A,

Sarles for declaratory statement concerning 10% surcharge bv

Gainesville Regional Utilities - City of Gainesville, 94 FPSC

9:201 (1994) determined under similar circumstances that the
discriminating impact was not due to practices of the utility.
13. Contrary to the situation in Sarles, the actions of

OUC with regard to the citizen of unincorporated Osceola



County éonstitute a practice which is discriminatory and in
violation of Rule. 25-9.0525, F.A.C.

14. The equalization surcharge billed and received by OUC
is, in effect, an eight (8%) percent increase in the cost to
portions of unincorporated Osceola County for utility service
greater than the cost to St. Cloud residents for the same.
The public service tax charged by OUC to the St. Cloud
residents is retained by the City of St. Cloud for its general
revenue. On the other hand, the equalization surcharge
collected by OUC from the residents of Osceola County is
retained by OUC as additional compensation for -utility
service. This discrepancy is discriminatory and violates this
Commission’s rules.

15. The revenues received from the public service tax
levied pursuant to §166.231 by the City of St. Cloud have not
been used as a revenue source for purposes of equalization.
Therefore, the eight (8%) percent equalization surcharge paid
by unincorporated Osceola County has disproportionately

augmented lower rates for St. Cloud residents.



16. Pursuant to its statutory mandate, the Commission is
charged with ensuring equal rates for same type customers.
The Commission has clear authority to make a preliminary
determination as to the wvalidity of a surcharge. See Lake

Worth Utilities Authority v. Barkett, 433 So.2d 1278 (Fla 4th

DCA 1983).

17. Adoption of the requested amendment will promote the
public interest by ensuring that customers outside the city
limits of a municipality wherein a public utility is imposing
a municipal surcharge shall not be required to pay more for
services than a customer in the same class within the city
limits.

18. Adoption of the requested amendment will prevent
application of a practice which is discriminatory.

WHEREFORE, Petitioner respectfully requests the Commission
to:

(1) Reguest comments from interested parties as to the

proposed amendment;



(2) Hold an evidentiary hearing, if the Commission deems
a hearing appropriate and necessary, to consider Amendment to
Rule 25-9.0525, F.A.C.;

(3) Develop a rule amending Rule 25-9.0525, F.A.C. and

(4) Grant such other relief as it may deem just and
proper.

RESPECTFULLY SUBMITTED this Schknrof March, 1999.

Nobo ALy

JO C. PELHAM, ESQUIRE
RIDA BAR NO. 0360041

PENNINGTON, MOORE, WILKINSON,

BELL & DUNBAR, P.A.

215 South Monroe Street

2nd Floor

P.O. Box 10095 (32302-2095)

Tallahassee, Florida 32301

(850) 222-3533

(850) 222-2126 (FAX)

COUNSEL FOR OSCECLA COUNTY,

FLORIDA
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ORDINANCE NO. 97-20

AN ORDINANCE PERTAINING TO TAXATION IN OSCEOLA
COUNTY, FLORIDA; LEVYING WITHIN THE UNINCORPO-
RATED AREA OF OSCEOLA COUNTY A PUBLIC SERVICE TAX
ON THE PURCHASE OF ELECTRICITY, METERED OR BOTTLED
GAS (NATURAL LIQUEFIED PETROLEUM GAS OR
MANUFACTURED), FUEL OIL, AND TELECOMMUNICATION
SERVICES; PROVIDING THAT THE RATE OF SUCH TAX ON
ELECTRICITY AND METERED OR BOTTLED GAS SHALL BE 8
PERCENT OF THE PAYMENTS RECEIVED BY THE SELLER OF
THE TAXABLE ITEM OR SERVICE FROM THE PURCHASER FOR
THE PURCHASE; PROVIDING THAT THE TAX ON FUEL OIL
SHALL BE AT A RATE OF THREE CENTS PER GALLON;
PROVIDING THAT FOR TELECOMMUNICATIONS SERVICE,
THE TAX SHALL BE IMPOSED ACCORDING TO SECTION
166.231(9)(@)2, FLORIDA STATUTES; PROVIDING FOR
EXTENSIONS FROM PAYMENT OF THE TAX; PROVIDING
THAT THE TAX SHALL BE PAID BY THE PURCHASER TO THE
SELLER FOR THE BENEFIT OF THE COUNTY; PROVIDING
FOR THE MANNER OF COLLECTION AND REMITTANCE TO
THE COUNTY BY THE SELLER; PROVIDING FOR THE
KEEPING OF RECORDS BY THE SELLER AND FOR THE
INSPECTION OF SUCH RECORDS BY THE COUNTY;
PROVIDING THAT THE TAX MAY BE COMPUTED ON THE
AGGREGATE AMOUNT OF SALES; PROVIDING PENALTIES
FOR LATE PAYMENTS AND OTHER VIOLATIONS OF THE
ORDINANCE; PROVIDING FOR SEVERABILITY; PROVIDING
AN EFFECTIVE DATE.

WHEREAS, pursuant to Article VIII, Section 1(g), and Article VII, Section 9(a), of the
constitution of the State of Florida, and the Osceola County Charter, the County is
authorized to impose a public service tax pursuant to Section 166.231, Florida Statutes, as
amended. :

NOW THEREFORE, BE IT ORDAINED BY THE BOARD OF COUNTY
COMMISSIONERS OF OSCEOLA COUNTY, FLORIDA:

SECTION 1, TITLE. This ordinance shall be known as the “Osceola County Public Service
Tax Ordinance”.

SECTION 2. IMPOSITION TAX.

(@) Except as exempted by Section 4, there is hereby levied by the County
within the unincorporated area of Osceola County a public service tax upon each
purchase of electricity, metered natural gas, liquefied petroleum gas either metered
or bottled and manufactured gas either metered or bottled at a rate of eight percent
(8%) of the payments received by the seller of the taxable item from the purchaser
for the purchase of such service. Purchase of electricity means the purchase of
electric power by a person who will consume it within the unincorporated area of
Osceola County .

(b)  Except as exempted by Section 4, there is hereby levied by the County

within the unincorporated area of Osceola County, a public service tax upon each
nurchase of fuel oil at a rate of $0.03 cents per gallon.

EXHIBIT
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) Except as exempted by Section 4, there is hereby levied by the County, a
public service tax upon each purchase of telecommunication services, as defined in
Section 203.012, Florida Statutes, as it may from time to time be amended, which
originates and terminates in this state at a rate not to exceed seven percent (7%) of
the total amount charged for any telecommunications service provided within the
unincorporated area of Osceola County or, if the location of the telecommunica-
tions service provided cannot be determined, as part of the billing process, the total
amount bitled for such telecommunications service to a telephone or telephone
number, a telecommunications number or device, a service address or a customers’
billing address located within the unincorporated area of Osceola County,
excluding public telephone charges collected on site, charges for any foreign
exchange service or any private line service except when such services are used or
sold as a substitute for any telephone company switched service or dedicated
facility by which a telephone company provides a communication path, access
charges, and any customer access line charges paid to a local telephone company.
However, telecommunications service as defined in Section 203.012(5)(b), Florida
Statutes shall be taxed only on the monthly recurring customer service charges
excluding variable usage charges.

(d)  Thetax shall not be applied against any fuel adjustment, and such charge
shall be stated separately on each bill. The term “fuel adjustment charge” means all
increases in the cost of utility services to the ultimate consumer resulting from an
increase in the cost of fuel to the utility subsequent to October 1, 1973.

(e} Subject to the provision of Section 4, the tax shall in every case be paid by
the purchaser of the taxable item at the time of paying the charge therefore.

SECTION 3. DATE OF APPLICATION. The tax levied hereby shall apply to all purchases
of taxable items or services occurring on and after April 1, 1998,

SECTION 4, EXEMPTIONS AND EXCLUSIONS FROM PAYMENT OF TAX.

(a) The following purchasers are declared to be exempt from payment of the tax
imposed hereby: The United States Government, the State of Florida, all counties,
school districts and municipalities of the State, public bodies exempted by law or
court order, any purchases made by a church recognized, in this state for use
exclusively for church purposes, purchases of telecommunications service made by
any religious institution that possesses a consumer certificate of exception issued
under Chapter 212; a non profit corporation or cooperative association organized”
under Chapter 617 which provides water utility services to no more than 13,500
equivalent residential units ownership of which will revert to a political subdivision
upon retirement of all outstanding indebtedness; any other public body as defined
in Section 1.01, Florida Statutes; the purchase of natural gas or fuel oil by a public
or private utility, either for resale or for use of fuel in the generation of electricity, or
the purchase of fuel oil or kerosene for use as an aircraft engine fuel or propellant or
for use in internal combustion engines; the purchase of metered or bottled gas
(natural liquefied petroleum gas or manufactured) or fuel oil for agriculture
purposes, “agricultural purposes” being defined as bona fide farming, pasture,
grove, or forestry operations, including horticulture, floriculture, viticulture, dairy,
livestock, poultry, bee and aquaculture; and the purchase of local telephone service
or other telecommunication service for use in the conduct of a telecommunications
service for hire or otherwise for resale. '

(b) Any purchaser who claims an exemption because of agricultural purposes,
because it is a public body or other exempt organization, shall certify to the seller
that it qualifies for the exemption, which certification may encompass all purchases
after a specified date or other multiple purchases. Any purchaser who claims an
exemption for purchases of telecommunications service for resale, shall present

2
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such certification that satisfies the requirements of Chapter 212, Florida Statutes. A
seller accepting the certification required by this subsection is relieved of the
obligation to collect and remit tax; however, a governmental body that is exempt
from the tax authorized by this section shall not be required to furnish such
certification; and a seller is not required to collect tax from such an exempt
governmental body.

{0 Governmental bodies which sell or resell taxable service to non-exempt end
users must remit the tax levied under this section.

SECTION 5. COLLECTION AND REMITTANCE.

(a) It shall be the duty of every seller of a taxable item to collect from the )
purchaser, for the use of the County, the tax levied hereby at the time of collecting
the payment for such item or service, and shall file a return , on or before the
twentieth (20th) day of each calendar month, with payment to Osceola County
Board of County Commission, all such taxes collected during the preceding
calendar month. The form of the return shall be determined by the County
Manager, but must include the name and address of the seller, the period of the
return, the amount collected from the sale of taxable services, any collection
allowance taken, the amount of tax remitted with the return, and the name and
telephone number of a person authorized by the seller to respond to inquiries from
the County concerning the seller’s administration of the tax.

(b) For the purpose of compensating the seller, the seller shall be allowed one
(1) percent of the amount of the tax collected and due to the County in the form of a
deduction from the amount collected for remittance. The deduction shall be
allowed as compensation for the keeping of records and the collection of, and the
remitting of, the tax. The deduction authorized in this section shall not be allowed
in the event of a returned filed past the due date.

(© In the event the total amount of tax anticipated to be collected within a
calendar quarter does not exceed $120.00, the seller of such service may, after
receiving written authorization from the County, remit the taxes collected during
such calendar quarter to the County quarterly. The tax shall be due on or before the
20th day of the month following the end of the calendar quarter in which the taxes
were collected.

(d) it shall be unlawful for any seller to collect payment for any taxable item or
service without, at the same time, collecting the tax levied hereby in respect of such
sales, unless such seller shall elect to assume and pay such tax without collecting
the same from the purchaser. Any seller failing to collect such tax at the time of
collecting the price of any sale, where the seller has not elected to assume and pay
such tax, shall be liable to the County for the amount of such tax in like manner as
if the same had actually been paid to the seller. The seller shall not be liable for the
payment of tax on uncollected bills until such bills have been duly paid by the
purchaser.

(e) 1. If the sale of a taxable telecommunication service also involves the
sale of an exempt cable television service, the tax shall be applied to the value of
the taxable service when it is sold separately.

2. If the company does not offer this service separately, the consideration paid
shall be separately identified and stated with respect to the taxable and exempt
portions of the transaction as a condition of the exemption.

3. The amount identified as taxable in subparagraph 2 above shall not be less
than the statewide average tariff rates set forth by the local exchange

3
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telecommunications campanies in the tariffs filed with the public service

commission on January 1, 1995, and cn January 1 of each year thereafter for the
equivalent services subject to this section. The Public Service Commission shall
publish the statewide average tariff rates annually, beginning on January 1, 1996.

4, All public services taxes collected become County funds at collection.

SECTION 6. PROCEDURES FOR INFORMING SELLERS OF TAX LEVIES.

(a) Definitions: for purposes of this ordinance the following definitions shall be
used: :
1. “Department” means the Department of Revenue or its designated
agent.
2. “Effective date” with respect to any levy, repeal of a levy, or update to

a list required under this section, means the effective date of the related
obligation or change in the obligation of sellers to collect the tax; however,
with respect to taxable service that is regularly billed on a monthly cycle
basis, each levy, repeal, or update applies to any bill dated on or after the
effective date of such event.

3. “Levy” means and includes the imposition of a tax under Section
166.231 or Section 166.232, all changes in the rate of a tax imposed under
either of those sections, and all changes of election under Section
166.231(a)(a).

4. “Seller” means a person who sells a service that is subject to a levy.

(b)  The County shall notify the department of the adoption or repeal of a levy at
least 120 days before the effective date thereof with the notification being furnished
on a form prescribed by the department and the services which are being taxed
hereunder with the rate of tax applies to each service and the name, mailing address
and telephone number of the financial manager designated to respond to inquiries.
The department shall maintain this information for the purpase of responding to
inquiries with respect thereto, and any person may in writing request such
information from the department.

(© The County shall provide to any person, within 20 days following receipt of
the person’s written request, a copy of the ordinance adopting and levy and ali
amendments thereto, and shall advise such person in writing of the types of media
on which the lists as further described herein are available, the charges, if any, for
supplying the lists of each available medium and the address to which a request for
such lists should be transmitted. Within 20 days following receipt of a written
request therefore accompanied by payment of the cost, the County shall transmit
the following to the person requesting same:

1. A list containing each street name, known street name aljases, street
address ranges, applicable directionals, and zip codes associated with each
street name, for all street addresses located within the unincorporated
County. For a range of street address numbers located within an
unincorporated County which consists only of odd or even street numbers,
the list must specify whether the street numbers in the range are odd or even.
The list shall be alphabetical, except that numbered streets shall be in
numerical sequence.

2. A list containing each postal zip code and all the names associated
therewith for all zip codes assigned to geographic areas located entirely

4
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within the unincorporated County, including zip codes assigned to post
office boxes.

3. A sequential list containing all post office box number ranges and the
names and zip codes associated therewith for all post office boxes located
within the unincorporated County, except that post office boxes with postal
zip codes entirely within the unincorporated County which are included on
the list furnished under paragraph 2 need not be duplicated.

4, The list shall be printed, except that, if a list is available on another
medium, the County shall, upon request, furnish the list on such medium in
addition to or in lieu of the printed lists. The County shall be responsible for
updating the lists as changes occur and for furnishing this information to all
sellers affected by the changes. Each update shall specify an effective date
which shall be either the next ensuing january 1, April 1, July 1, or October
1; shall be furnished to sellers not less than 60 days prior to the effective
date; and shall identify the additions, deletions, and other changes to the
preceding version of the list. The seller shall be responsible for charging the
tax only to service and billing addresses contained in the lists which include
all the required elements required by this subsection, including lists
furnished to it by a County without the seller’s request. The County shall be
entitled to collect a fee not to exceed the actual cost of duplicating the
information furnished to the person requesting it.

{d) In the event the County fails to timely respond to any request for
information, any related obligation by the seller to collect and remit tax is
suspended during the period of delay except that:

1. If a request for information precedes the date on which the County is
required to furnish notification to the department , the lack of a timely
response to the request does not affect the seller’s obligation to collect and
remit tax for that County.

2. If a seller is properly collecting and remitting tax on a taxable service
from customers within the County as of the date of any request for
information, the lack of a timely response to the request does not affect the
seller’s obligation to continue collecting and remitting the tax levied on the
same service from the same customers. .
3. If a failure to furnish timely information causes a delay in a seller's !
receipt of a list or update to a date less than 60 days before the effective date
of a levy or update, the obligation to collect and remit tax pursuant thereto
may not commence until the next subsequent January 1, April 1, July 1 or
October 1.

(e) if it is determined from lists or updates furnished by the County that more
than one County or municipality claims the same address or group of addresses, the
seller shall notify the Counties or municipalities affected within 60 days. Once a
resolution of competing claims has been reached, the County shall furnish the seller
with a signed agreement describing the resolution. The seller shall begin collecting
and remitting tax pursuant to the agreement as of the next ensuing January 1, April
1, July 1, or October 1 that is at least 60 days after its receipt of the signed
agreement. Prior to such date, the seller shall continue its prior tax treatment of
charges to customers with addresses subject to competing claims. For purposes of
this subsection, “prior tax treatment” means the practice of collecting and remitting
or not coliecting and remitting tax during periods prior to discovery of the
competing claims. The seller has no liability to any affected County or municipality
for amounts not collected and remitted before the agreement was implemented,

5



except to the extent that the seller’s prior tax treatment was confirmed as correct in
the agreement.

) If a list or update furnished by the County contains all the elements required,
but such information does not conform with address information in the seller’s
records, the seller may so notify the County who furnished the list or update. The
notification shall identify the portion of the list or update that is in question and
describe the nature of the problem. If the seller furnishes such a natification within
60 days after first receiving the list or update from the county, the seller shall not be
obligated to collect and remit the tax with respect to the portion of the list or update
at issue until the next ensuing January 1, April 1, July 1 or October 1, which is at
least 60 days after the County furnishes the seller with information which resolves
the issue by the seller.

(8  The County may, during the seller’s normal business hours at the official
location of the seller’s books and records, audit the records of any seller of a service
that is taxable by the County under this ordinance for the purpose of ascertaining
whether taxable services have been provided or the correctness of any return that
has been filed or payment that has been made, if the County’s power to assess tax
or grant a refund is not barred by the applicable limitations period. Each such seller
must provide to the County; upon 60 days’ written notice of intent to audit from the
County, access to applicable records for such service, except an extension of this 6-
day period must be granted if reasonably requested by the seller. The seller may at
its option waive the 60 day notice requirement. If either the County or the seller
requires an additional extension, it must give notice to the other no less than 30
days before the existing extension expires, except in cases of bona fide emergency
or waiver of the notice requirement by the other party. In an audit, the seller is
liable only for its taxable accounts collected which carrespond to the information
provided to it by the County. As used in this section, “applicable records”, means
records kept in the ordinary course of business which establish the collection and
remittance of taxes due. Such applicable records may be provided to the County on
an electronic medium if agreed to by the Seller and the County. The fee or any
portion of a fee for audits conducted on behalf of a County shall be based upon the
amount assessed or collected as a result of the audit, and no determination based
upon an audit conducted in violation of this prohibition shall be valid.

(h) Each seller of services that are taxable under this ordinance shall preserve
applicable records relating to such taxes until the expiration of the time within
which the County may make an assessment with respect to that tax; however, a
seller is not required to retain duplicative or redundant records. !

(i) Before auditing a seller, the County shall, upon request of the Seller, discuss
with the seller the County’s proposed audit methodology. The County shall prepare
and furnish to the seller a report of each audit which identifies the nature of any
deficiency or, overpayment, the amount thereof, and the manner in which the
amount was computed. [n addition, the County, upon request and no less than 45
days before issuing a determination, shall furnish the seller with all other
information or material in possession of the County or its agents which is necessary
to supplement the audit findings.

{0 A determination is any proposed assessment or finding of amounts due to
seller. A determination must separately state the amounts of tax, interest and
penalty claimed to be due or to be refunded, must be accompanied by a written
narrative explanation of the basis for the County’s determination, must inform the
seller of the remedies available to it if it disagrees with any such determination, and
must state the consequences of the seller’s failure to comply with any demand of
the County which is stated in the determination.
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(k) The County may issue a proposed assessment of tax levied under this
ordinance within 3 years after the date the tax was due. However, this limitation is
tolled for 1 year if within the 3 year period the County issues to the seller a notice
of intent to audit. If the audit cannot be completed prior to the expiration of this
limitation period as extended by tolling, and such condition is due to the seller’s
refusal or delay in allowing access to applicable records, the County may make a
proposed assessment from an estimate based upon the best information available for
the taxable period, unless the seller agrees in writing to extend the limitations
period. The County may also make a proposed assessment from such an estimate if,
notwithstanding agreed extensions of the limitations period to a date which is 3
years following issuance of the notice of intent to audit, the seller does not allow
access to applicable records prior to such date.

{0 A seller may apply to the County for refund and/or take a credit for, any
overpayment of tax or interest or penalty thereon within 3 years following
remittance by the seller, and once the claim is validated, the County must refund or
allow the seller credit for such overpayments as were remitted. However, in the
case of an overpayment which the seller has previously refunded or credited to a
purchaser, the limitation period for the seller’s refund application or credit shall
expire 3 years following the seller’s remittance to the County or 60 days following
the seller’s issuance of the refund or credit to the purchaser, whichever is later.

(m)  Upon expiration of the periods hereinbefore described, the County’s right to
assess tax, interest, or penalty and the seller’s right to apply for a refund or credit
expire and are barred, unless fraud has occurred; however, sellers and the County
may enter into an agreement to extend these periods.

(n)  The County shall offset a seller’s overpayment of any tax, interest or penalty
revealed by an audit against any deficiency of tax, interest or penalty which is
determined to be due for the same audit period, and such offsets must be reflected
in any proposed assessment. If the overpayments by the seller exceed the
deficiency, the County shall refund to the seller the amount by which the aggregate
overpayments exceed the total deficiency. Absent proof to the contrary, the
methodology that is employed in computing the amount of a deficiency is
presumed to yield an appropriate computation of the amount of any overpayments.
“Overpayment” to the County means and includes all remittances of tax under this
ordinance, interest, or penalty which were not due to the County.

(o) Any purchaser of a service may request from a seller a refund of, or credit ~
for, taxes collected from the purchaser upon the ground that the amounts collected
were not due to the County. The seller shall issue the refund or allow a credit to
the purchaser entitled thereto, if the request is made within 3 years following
collection of the tax from the purchaser. In any event, a seller shall issue a refund
or credit to a purchaser within 45 days following the seller’s determination of the
amount of taxes collected from the purchaser within the preceding 3 years that were
not due to the County.

() The County shall assess interest and penalties for failure to pay any tax when
due or to file any required return, except that no penalty shall be assessed absent
willful neglect, willful negligence, or fraud. Interest shall be assessed at a maximum
rate of 1 percent per month of the delinquent tax from the date the tax was due until
paid. Penalties shall be assessed at a maximum rate of 5 percent per month of the
delinquent tax, not to exceed a total penalty of 25 percent. However, in no event
will the penalty for failure to file a return be less than $15. In the case of a
fraudulent return or a willful intent to evade payment of the tax, the seller making
such fraudulent return or willfully attempting to evade payment of the tax, shall be
liable for a specific penalty of 100 percent of the tax. Interest and penalties shall be
computed on the net tax due after application of any overpayments, and are subject

7
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to compromise.

(@ A written protest of any determination shall be filed by the seller with the
County within 60 days after the determination is issued. The County shall consider
the protest within 60 days, will issue a written notice of decision to the seller. The
seller may petition the County for reconsideration of a notice of decision within 30
days after the issuance of the notite, that will be considered by the Board of County
Commissioners within 30 days, who shall issue a written notice of reconsideration
to the seller, which is final upen issuance of the notice of recommendation.

(r) The notice of decision or a notice of reconsideration shall address each issue
raised in the protest or petition and shall explain the reasoning underlying the
conclusion reached. The notice shall further advise the seller of the remedies
available to it if it disagrees with the County’s dispositicn of the issues.

(s) A seller may contest the fegality of any determination by filing an action
against the County in Circuit Court to contest the legality of any tax, penalty, or
interest assessed under this section, the plaintiff must pay the County the amount of
the tax, penalty, and accrued interest which is not being contested by the seller.
Venue lies in the Osceola County.

® A seller's failure to protest a determination administratively or judicially does
not waive or impair the seller’s right to seek refund of any overpayment within the
time provided,

(u)  The County may settle or compromise seller’s liability for any tax, interest, or
penalty upon the grounds of doubt as to liability or doubt as to the collectibility of
such tax, interest, or penalty. The County and seller shall enter into a written
closing agreement that reflects the terms of any settlement or compromise. When
such a closing agreement has been executed by the County and the seller, it is final,
conclusive, and binding on the parties with respect to all matters set forth therein;
and, except upon a showing of fraud or misrepresentation of material fact,
additional assessment may not be made against the seller for the tax, interest, or
penalty specified in the closing agreement for the time period specified in the
closing agreement, and the seller may not institute any judicial or administrative
proceedings to recover any tax, interest, or penalty paid under the closing
agreement. In issuing a determination, the County shall include in its notification
thereof to the seller the names of the persons authorized to approve compromises”
and to execute closing agreements. The County may enter into agreements for
scheduling payments of taxes, interest, and penalties, which agreements must
recognize both the seller’s financial condition and the best interest of the County
and shall be conditioned on the seller giving accurate current information and
meeting all other tax obligations on schedule.

v) All notices of intent to audit, determinations, notices of decisions, and
notices of reconsideration issued under this section must be transmitted to the seller
by certified mail or registered mail, return receipt requested, and the date of
issuance is the postmark date of the transmittal. All protests and petitions for
reconsideration are timely filed if postmarked or received by the County within the
time prescribed by this section, if mailed, protests and petitions must be transmitted
by certified mail, return receipt requested or registered mail.

(w) A seller may pay any contested amount, in whole or in part, at any time, and
the payment does not impair any of the seller's remedies.

(x)  Aseller may have the right to be represented by counsel or other qualified
representative and to procedural safeguards with respect to the recording of

8



interviews during the tax determination process conducted by the County.

{y) The County shall have the right to communicate with other political
subdivisions regarding the following:

1. Technical information concerning a seller’s tax and accounting system
necessary to conduct an accurate and efficient audit of a specific company,
however, in no event shall the information include any data relevantto a
specific purchase or account or the seller’s tax treatment of specific services.

2, Names and addresses of companies selling taxable services within
their respective jurisdictions.

3. The name of any company issued a refund of taxes and the total
amount of taxes refunded to such company.

(2) The County will assess or attempt to assess a seller for any costs incurred by
or charged to the County in connection with performing an audit of the seller’s
books and records, including all travel expenses. Any assessment or proposed
assessment of such costs shall be void and unenforceable. The County may,
however, assess and collect from the seller the reasonable travel expenses incurred
by or charged to the County in connection with performing an audit of the seller’s
books and records if the seller received timely notice requesting access to such
books and records and the seller failed to refuse or allow such access and did not
propose an alternative date on which the audit was to commence, or if the seller
and the County agreed in writing to an alternative date on which the audit was to
commence but the seller then failed or refused to permit reasonable access to its
books and records on the alternative date.

(aa)  The address listings shall be effective on'April 1, 1998. Address listings and
updates that conform to the requirements of Section 166.231(10)(d), Florida
Statutes, as in effect before the effective date of this act, are in compliance with this
act and sellers may rely thereon, until July 1, 1998. However, no later than January
1, 1998, each municipality shall make available lists which conform to the
requirements of this act, and such lists shall have an effective date of July 1, 1998.

SECTION 7. TAX MAY BE COMPUTED ON AGGREGATE AMOUNT OF SALES. In all
cases where the seller of electricity, metered or bottled gas (natural or manufactured) water
services, fuel oil or telecommunications service collects the price thereof in monthly )
periods, the tax hereby levied may be computed on the aggregate amount of sales per
purchaser during such period; providing, that the amount of tax to be collected shall be the
nearest whole cent to the amount computed.

SECTION 8. CONFLICT. Any ordinance or part thereof in conflict with this Ordinance
or any part hereof is hereby repealed to the extent of the conflict.

SECTION 9. SEVERABILITY. Itis declared to the intent of the Board of County
Commissioners that, if any section, subsection, sentence, clause, phrase, or portion of this
Ordinance is for any reason held invalid or unconstitutional by any court of competent
jurisdiction, such portion shall be deemed a separate, distinct and independent provision,
and such holding shall not affect the validity of the remaining portions hereof.

SECTION 10. EFFECTIVE DATE. The effective date shall be April 1, 1998.

PASSED AND ADOPTED by the Board of Coupty Commissioners of Osceola
County, at its regular meeting this _&x % day of /YO 0 ég£ , 1997.
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BOARD OF COUNTY COMMISSIONERS
OF OSCEOLA COUNTY, FLORIDA

Chairman/Vice Chairman

- NOTICE THAT THIS ORDINANCE HAS BEEN
ATTEST: FILED WITHH THE FLORIDA STATE B8UREAU
OF ADMINISTRATIVE CODE.
OSCEOLA COUNTY CLERK OF THE BOARD

ON December 01, 1997
&@é M w 2O Grondio

@Hk/ eputy Clerk of e Board

DEPUTY ¢l ERK OF THE BOARD

u\becattattsharelyolandalordinance.3
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INTERLOCAL AGREEMENT
BETWEEN
'THE CITY OF ST. CLOUD
AND
ORLANDO UTILITIES COMMISSION

This Agreement is made and entered into this 25 day of April, 1997, by and between the City
of St. Cloud, Florida, a public agency and a municipal corporation organized and eXisting under the
laws of the Statc of Florida, herein referred to as the “City" and the Orlando Utilities Commission,
a public agency and a statutory commission existing under the laws of the State of Florida, herein
referred to as "OUC," and jointly referred to herein as the “Parties.”

ARTICLE I

Section 1.1 Purpose and Intent.
Section 1.1.1 Interlocal Cooperation Agreement. It is the purpose and intent of OUC

and the City to draft and enter into this Agreernent formed in reliance upon and under the authority
of the Florida Interlocal Cooperation Act of 1969, Section 163.01, Florida Statutes.

Section 1.1.2 Provision of Servicgs. It is the intent of the Parties to make the most
efficient use of their powers by cooperating with each other and engaging in a joint and bijlateral
endeavor in order to provide the best electric service possible to the customers of each of the Parties
at the lowest rates possible.

Section 1.1.3 No Transfer of Powers. It is the purposc and intent of the Parties not
to transfer powers from onc to the other. Jnstead, the Parties intend by this Agreement to enter into
a cooperative project wherein the Parties decide upon each of the systems, facilities, and services that
can best be provided by each Party for their mutual advantage, as a bilateral exercise of jointly held
powers which each may exercise separately.

Section 1.1.4 Intent, The intent of this Agreement is to expand the planned
consolidation of the electric utility functions of the City and OUC. It is the intent of this Agreement
that OUC shall become the full requircments supplier of the City. The first phase of this plan was
evidenced by the Full Requirements and Transmission Contract entered into by the Parties on
November 8, 1994, This Agreement represcnting the second phase, extends the power supply
responsibilities of QUC under the previous contract to now include all functions associated with the
supply of electrical energy at the retail level. This Agreement provides the benefits of economies of
scale and a rnore efficient utilization of the existing resources owned by the City and OUC to provide
more economical and more reliable electric service to the customners of the City. It is envisioned that
the ultimate consolidation of electric utility functions will provide further economies ultimately
resulting in approximate rate parity betwcen the retail rates of OUC and the City.

EXHIBIT
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Section 1.1.5 Service to Retail Custorpers. It is the intent of the Parties to work together to
serve retail customers in the City’s Service Territory; OUC shall compensate the City for any retail -
customers served by OUC in the City’s Service Territory, as defined in Appendix B, pursuant to
Section 2.8.2.

Section 1.2 Findings and Determinations.

Section 1.2.1 Public Agency. OUC and the City are each public agencies which have
certain powers, privileges, and authority in common which each currently exercises separately.

Section 1.2.2 Effigient Use of Powers. OUC and the City can make the most
efficient use of the powers which each has in cornmon by cooperating with each other on a basis of

mutual advantage.

Section 1.2.3 Service and Lower Rates. The City can provide service and lower rates
to its customers within its electric service area in Osceola and Orange Counties by cooperating with,
OUC in the provision of electric service.

Section 1.2.4 Achievement of Goalg. The City can further the achievement of its

~ goals by contracting with QUC to assist the City in the managerment, operation, and servicing of the

City's electric utility system by the more efficient and economic use of available ¢lectric system
resources.

Section 1.2.5 Benefits for Customers. Cooperation between OUC and the City will
produce benefits for both the customers of OUC and the City.

Section 1.2.6 City's Ahilitv to Provide Certain Services. The City is able to providc;
and is providing; electric distribution, transmission and gencration, systemi engineering,
construction, operations, maintenance, billing, customer services, and metering scrvices, in the City's
electric service area .

Section 1.2.7 QUC's Abilitv to Provide Certain Services. For the City's municipal
electric service area, OUC is able to provide at the retail level the following services: electric
distribution, transmission and generation, system -‘engineering, construction, operations,
maintenance, billing, customer services, and metering services.

Section 1.2.8 Effect of Citv's Charter. Article II, Section 2.40 (Q) of the City's
Charter prohibits the City from selling its plant without prior authority from the voters of the City,
but the Charter does not prevent the City and OUC from entering into an interlocal service
cooperation agreement pursuant to Section 163.01, Florida Statutes for the purposes set forth herein.

Section 1.2.9 Effect of Sectio ecial Act Charter. - Section 9(1)
of the OUC Special Act Charter prohibits OUC from unilateral retail electric service by OUC outside
of Orange County, but the Charter does not prevent OQUC and the City from bilateral exercise of

2
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jointly held powers that each may separately exercise pursuant to an interlocal cooperation
agreement expressly under the provisions of Section 163.01, Florida Statutes for the purposes set

forth herein.

Section 1.2.10 Power to Enter Into Interlocal Agregment. The City and OUC have

the power, privilege, right and authority to enter into a Florida interlocal cooperation agreement so
long as the agreement is negotiated, executed, and administered under, pursuant to, and in express
compliance with, all provisions in the Florida Interlocal Cooperation Agreement Act of 1969, as
amended, Section 163.01, Florida Statutes, and so long as the agreement is limited to systems,
facilities, and services provided by the parties as delineated pursuant to Section 163.01, Florida
Statutes, and so long as those services and facilities are shared in common and are services which
each rnight exercise separately under Section 163.01, Florida Statutes.

Section 1.2.11 Full Requirements Contract. The "Full Requirements and

Transmission Line Contract Between the City of St. Cloud and the Orlando Utilities Commission,”
dated November 8, 1994, is superseded and placed in abeyance by this Agreement so long as this
Agreement is in force and effect. The City shall have the option to reinstate the “Full Requirements
and Transmission Line Conlract Between the City of St. Cloud and the Orlando Utilities
Comimnission,” should this Agreemcnt be terminated prior to Scptember 30, 2022.

Section 1.2.12 Consistency with Powers Granted. 'The powers, duties, and related

provisions of this Agreement are consistent with and authorized by the respective charters of the City
and OUC and Section 163.01, Florida Statutes,

Section 1,2.13 Definitions. Terms used in this agreement have the meanings ascribed
to them in Appendix A attached hereto. '

ARTICLE IT

Powers, Duties, and Related Provisions

Sectiont 2.1 This Agreement is a Florida Interlocal Cooperation Agreement negotiated,
cxecuted, and to be operated expressly under the authonty of the Florida Interlocal Cooperation Act
of 1969, §163.01, Florida Statutes (1996).

Section 2.2 Based upon the statements of intent and purpose and the findings and
determinations set forth in Article I, expressly herein adopted and incorporated as dispositive, the
City and OUC hereby agrec and accordingly shall exercise jointly and bilaterally those powers that
each may exercise separately within the respective jurisdiction of each party. The method by which
the contractual purposes will be accomplished and the powers cxercised will be by a joint contract
administration committce ("Committee"), as set forth in Article III. The Committee shall not be a
separate Jegal or administrative entity.

Section 2.3 [Reserved].
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Section 2.4 Services, Powers, and Duties of the Parties. §
services, powers, and duties which each may excrcise separately I
which the Parties intend to exercise together bilaterally, are herel;

Section 2.4.1 QUC. Service d Dut 1}5
Sechon” 4.1.1 Services Provided. OUC

services and resources necessary to maintain City’s electric util 1t§‘i}:€',"y
iy of St. Cloud’s Electric Utility

the provisions of Section 6.2. QUC will protect and defend the (¢
Territory, as defined in Appendlx B QUC shall have the respr

of January 1, 1998.

Section2.4.1.2
control of and responSJblhty for all cost of, except as provided

operation of and the service of the City's diesel generators, asge,,l.

related facilities and the delivering of generation to the system. (§
City's diesel generators. OUC shall be responsible for making d
and the retirement of the diesel generators. QUC reserves the ¢
diesel generators at any time after May 1, 1997. 1f OUC elects
generators, OQUC will assume all of the management and financi.
that action, except as provided for in Section 2.4.2.3. OU¥
requirements of the City including those formerly supplied by sajj

S
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g

I
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i
& The Parties agree that the
thm their own jurisdictions and
a.fter delineated.

->._~,..

stem and assets consistent with

ﬂ"SLbility to construct the tie line
has a scheduled in-service date

ant. OUC shall assume complete
fir in Section 2.4.2.3, and for the
lown in Appendix F, and other
#/C shall schedule service on the
ﬁsxons regarding the availability
g' lion to decommission the City's
tiidecommission the City’s diesel
1»4respons1b111txes associated with
b will supply all power supply
4 t generators. OUC shall operate
j:-.vcr system. OUC may, over the

!

the City's power system consistent with the operation of its own pl
term of the Agreement, modify operating limits, guidelines, and i
to new regulations, re-configuration of the power system or othe

Section 2.4.1.3 Fuel Supply - Natural Gas

| V:>cedures submitted to OUC due
{»vahd reasons.

éi:onmstcnt with the provision of

)

Section 2.4.1.1, OUC shall nominate on behalf of the City the jily requirements for the use of
natural gas. OUC may redirect, sell, or otherwise modify this ¢ ,f;mmated quantity of natural gas.
OUC must operate within the terms and conditions of the gas § 'ntracts OUC may not modify, -

extend, or amend the City’s contracts without prior written appribi

Section 2.4.1.4 Fuel Supply - Qil. OUC ¢

"'kal from the City.

Number 2 oil by the City's diesel generators. OUC shall own thefizNumber 2 oil inventory that will

be used to supply the diesel generators. OUC will purchase fro
Number 2 oil at City's embedded cost.

Section 2.4.1.5 Transmission and Distribit

and maintain the City’s electric distribution and transmissior;
operating and maintenance practices.

g&ll procure and direct the use of

i the City the existing supply of

tg}'on System. OUC shall operate
Wsystem consistent with QUC'’s

AT
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Section 2.4.1.6 Environmental Issues. (1l
for any and all environmental-related claims, actions, deman§
assessments, obligations, liabilities, penalties or other damavﬁ
attorneys' fees, costs, and expenses incurred or arising under state}
or events known or unknown which occur after May 1, 1997 and
Any reimbursemnent for environmental clean-up cost from i
Reimbursement Program shall be credited to the party incurring}y

Section 2.4.1.7 Maintenance of Properts
this Agreement, OUC shall be responsible for the maintenance o
the electric utility facilities of the City.

Section 2.4.2 City - Services, Powers. gand Duti¢
Section 2.4.2.1 Appointment of QUC &)l

Agreement, the City consents, contractually authorizes, and emp
agent to direct the commitment and dispatch of the City's diesel g
Other Contracts within the equipment constraints of the City's die:

v

,.

y

o PELITOTR

i

[
0
B
“m
N

I

;;JC agrees to indemnify the City
&, sults, losses, costs, expenses,
(["i including, without limitation,

n(r local law, based upon any facts

*mng the term of this Agreement.
# State of Florida's Petroleurn
ac cost.

E { cords. Upon the execution of

i
o

»ropedy records associated with

‘
]
r?

%
Yy

&
“Agent. During the term of this

mvc'rs OUC to act as its exclusive

i

and conditions of the Purchase Power and Other Contracts. The g“‘

dlerators and Purchase Power and
] generators and within the terms
ity shall, to the extent they are

assignable, assign to OUC the City’s Purchase Power and Other ( «F,mtracts set forth in Appendix E.

At the expiration of this Agreement the City shall, at its option, H bgwc the right to have any or all of
these contracts assigned back to the City. During the term of this . g‘;reement the City also consents,

contractually authorizes, and empowers OUC to act as its aocxﬁ (to procure and manage its fuel
resources and manage its Purchase Power and Other Contracts. “uc City hereby appoints QUC as
its agent to the extent necessary to permit OUC to carry out its furf; ‘lons under this Agreement. OUC
may not enter into any new contracts on behalf of the City; OUC rgifly not modlfy, extend, terminate,

or amend any of the City’s Purchase Power and Other Contracts % g “hout prior written approval from
the City. To the extent that any of the Purchase Power and Othe: I{Contracts, set forth in Appendix
E, are not assigned by the City to OUC, QUC will act as the Cx}l‘z» agent in administering those
contracts and OUC shall be responsible for all costs associated vguih those contracts.

Section 2.4.2.2 Prohibition Against New I s.;;g’ hase Power Contracts. Unless
otherwise provided for in this Agreement, the City shall not ex .:cutc any options of its Purchase -
Power Contracts, shall not build any new generation or enter into . B/t-'y new purchase power or power
supply contracts that would become effective during thé term of ti 1« Agreement, except as mutually
agreed to by the Parties. To the extent that the City is unab u to assign the Purchase Power
Contracts, then the City shall notify FPC and TEC that, during the !tz,rm of this Agreement, OUC will
act as the City's agent with respect to the Purchase Power Contrc‘(‘s

Section 2.4.2.3 Indemnification. City agre 4' to indemnify OUC for any and
all environmentally related claims (against the City), actions, demy| l‘;ds suits, losses, costs, expenses,
assessments, obligations, habilities, penalties or other damage}y , ! including, without limitation,

attorneys’ fees, costs and expenses incurred or arising under feder‘ _' state or local law, based on any
, 1997. In the event an
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environmentally related claim, relating to the City’s system, ari’.,s due to events which occurred

l
o

prior to May 1, 1997, OUC will make application to all available gévtatz: and Federal Reimbursement

Ey
Programs in an effort to recover the required funds. In the event

all reimbursement options are exhausted, the City shall 1mpleme‘ :

retail sales to customers of the City.

Section 2.4.2.4 Transfer of Existing Proj
date of this Agreement, the City shall provide the necessary :
existing property records associated with the electric utility fac:
ated

Section 2.5 Financing

Section 2.5.1 The source of the financial suppor’
Agreement is as follows:

.
i

%

atters[®

‘hat funds are not recovered after
i Ja non-by-passable charge on all

4

ity Records. Upon the effective
istance to transfer to OUC the
’;kms of the City.

'7\

spr the services described by this

Section 2.5.1.1 QUC. OUC shall bill ancps
QUG, all revenue as described in Section 2.8.1 and subsections §

.:;;A

Section 2.5.2 Identification of the Personnel. Eq
to the Agreement for Use in the Place of Qther Contributions gr

Section 2.5.2.1 QUC. Any of the clrjg

inventory needed by OUC to perform its obligations under this A
City pursuant to the terms of Sections 2.9.1 and 2.9.2.

“gollect on behalf of the City and
,}..reunder

45

f(. electric systern materials and
ieement may be purchased from

:

d‘.

Section 2.6.1

2.6.2 Use of City’s Renewal and Replacement Fu
provide funds to pay the cost of capital additions, extensions or en

which funding, if approved by the City, will be made through dist
System Refunding Revenue Bonds Renewal, Improvement and ¥
funded shall be the property of the City.

eserve

Section 2.7 Emplovment and Related Engagement. Com ¢

as Related to Applicable Personnel Systems of the Parties.

'

Section 2.7.1
employment to all employees listed in Appendix D. Employees bt
to the same terms and conditions of employment as OUC's regt

6

Al
A

2] )
E;L OUC may request the City to
xgements to the Electric Systemn,

%:rsernents from the City’s Utility
::placement Fund. Any assets so

fsation, Transfers or Discharge,
e

i

Yol

loyees. OUC shall offer
“nsferred to OUC will be subject

fu' full and part time employees,
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except as outlined below. Any City employee who decides not to accept employment with QUC will
continue employment with the City, under the City's rules, regulations and policies. OUC will
utilize these employees on a contract basis, and OUC will pay to the City negotiated hourly rates for'
the utilization of these employees for up to a maximum of three years. If more than one employee
elects to remain with the City then one of the individuals will be contracted as a supervisor and the
others will be contracted for service. The supervisor will act as the liaison between the City and
OucC.

Transferred employees will be placed in a comparable position at OUC, consistent with OUC’s
business needs, and maintain their current base rate of pay until a skills assessment has been
completed lasting approximately six months. After the six month period, thosc cmployees who meet
the requirements of the position will receive the OUC rate of pay for that position. Such placement
will be based on the employee’s total performance including skills, knowledge, ability, initiative, and
rnay be based on time worked in a directly related position for thosc employees in positions where
time worked is a requirement of the OUC promotion guidelines for that position. Those employees

~ who do not meet the requirements of the position will receive an additional six months of on the job

experience and training. If then the requirements of the position are met, the employee will reccive
the QUC rate of pay for that position. If after one year an employee does not meet the requirements
of the position, then a determination will be ‘made regarding the appropriate job placement
consistent with QUC’s pay policies and employment practices, All employees will be given the
training necessary for advancernent and participate in OUC’s established training and development
programs.

Scction 2.7.2 Empl ene Excluding Pension efits. Employees
transferred to OUC will be covered by OUC's emnployee benefits subject to the terms and conditions
of OUC's employee benefits plans and policies except as outlined below:

(a) The twelve-month comprehensive medical plan pre-existing condition
limitation will be waived for employees whose date of hire was at Icast one
year prior to May 1, 1997. This limitation will apply for the balance of one
year from the date of employment by City for employees hired on or after
May 1, 1997.

(b)  The comprchensive medical plan deductible and out-of-pocket expenses
incurred by City employees on or after January 1, 1997 will be applied
against services rendered on or after May 1, 1997.

() The City will pay employees for the accrued balances of vacation earned
through the pay period ending April 27, 1997. Employees may, however,
elect to have the City hold back and transfer vacation carnings, including
social security and medicare tax, for any period up to ten vacation days to
QUC to be used during the balance of calendar year 1997. Should the
cmployee not use the entire transferred vacation amount he/she will be paid
for the remaining balance as of December 31, 1697, at the employee’s
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transferrcd rate of pay. The schedule of use will be subject to approval by
OUC’s management. OUC will grant five additional vacation days to each
employee regardless of the number of days transferred. Comrmencing January
1, 1998, OUC will grant vacation according to its schedule for all employees,
based on the employees’ dates of hire by the City. Up to five days may be
carried over from 1997 to 1998, in keeping with the OUC policy.

Unused compensatory, employee of the month, and administrative time as of
Apnl 30, 1997, will also be paid by the City directly to the employees in a
Jump sum.

Any unused sick leave on April 30, 1957, will be forfeited. In addition, the
City will pay the employee $1.00 for every hour of sick leave camed at the
employee’s time of transfer to OUC.

Upon trapsfer to OUC, employees will be credited with their forfeited
balance of sick leave up to a maximum of 160 hours. This balance is
available for use during the first two years at OUC for non-job related illness,
injury or accident.

The City will reimburse QUC for the cost of utilization of sick leave,
including social sccurity and medicure tax, referred to in the preceding -
paragraph during the first two years of cmployment by OUC.

Upon transfer to QUC, cmployees will begin accruing sick leave-according
to QUC’s policy. This accrual will be in addition to any time credited in the
second paragraph of this Section 2.7.2(c). Additional sick leave will be
credited annually, using May 1, 1997 as the cmployee’s date of hire.

At the end of the two year period, any balance remaining from the second
paragraph above will be eliminated.

Life insurance will be provided for transferrcd employees in the amount
provided OUC's employees and will become effective on the first day actively
on the job on or after May 1, 1997.

Any other accrued, vested or outstanding employee benefits; not including
pension benefits, that a transferred employec may have from the City at the
time of his or her transfer to OTJC, will remain the exclusive responsibility
or liability of the City.

The City shall remain responsible for compliance with any and all federal,
state and local laws regarding the accrued, vested and outstanding cmployee
benefits that a transferred employee may have from the City prior to the time

8



JUL-1494-98 16:48 PFPROUM:UKLANUU ULILIL LIIED LUMMLIDD L i drLsooun o [ R

(1)

@

of his or her transfer to OUC. The City will assist OUC with whatever
information may be necessary concerning transferred employees in order for
them to be transferred jnto OUC's employee benefits plans.

City employees will be entitled to two (2) floating holidays in calendar year
1697.

The City will reimburse employees for courses commencing while employed
by St. Cloud under the terms of St. Cloud’s education assistance plan.
Courses commencing on or after May 1, 1997 will be eligible for

- reimbursement by OUC under the terms of OUC’s education assistance plan.

Section 2.7.3 Pension and Retirement Benefits. City employees who are transferred
to OUC will participate in OUC's pension plan effective May 1, 1997.

(2)

(b)

()

(d)

A transferred employee's date of hire and service with the City will be used
and adopted by OUC for the purpose of participation in and credit for vesting
in OUC's pension plan. Under OUC’s pension plan, an employee’s pension
benefit is vested 100% after five years of combined service with St. Cloud
and OUC. However, transferred employees participating in an alternative
pension plan other than the defined benefit plan provided by the City, will not
receive credit for benefit determination purposcs other than vesting for any
peried in which they participated in the alternative pension plan.

For employces transferred to OUC, the present value of benefits accrued
under the City's pension plan as of April 30, 1997 will be credited to the
Group Pension Plan for Employees of OUC. The present value to be
transferred will be an amount agreed upon by the actuaries for the City's and
OUC's pension plans.

For employees transferred to OUC, their pension benefits will be based on the
transferred employee's highest thirty-six month average base earnings without
adjustment for overtime (scheduled or otherwise), incentive compensation,
or any other adjustment to income provided by OUC. The benefit will be
credited at the percentage of income rates comumensurate with service
provided the transferred employec by the City's plan for service prior to May
1, 1997 and at the rates provided by OUC's plan for service thereafter. Inno
event will the pension benefit paid by OUC's pension plan be less than the
transferred employee's monthly accrued benefit accrued under the City's
pension plan.

The required 4% employee contribution to the OUC retirement plan will be
paid by City for the first six months of employment for all transferred
employees, as provided in Section 2.9.1,

9
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(e) A transferred employee's retirernent prior to age 65 during the first ten (10)
years of employment by OUC will be subject to the full actuarial adjustment
for early retirement benefits under the City's pension plan. Upon completion
of ten (10) years of service with QUC, a transferred employee who otherwise
meets the requirements of OUC's pension plan for early retirement will be
eligible for the early retirement adjustment factor specified in the QUC plan
at the time of retirement.

(f) Transferred employees who retire with less than five (3) years of employment
with OUC and their eligible dependents may continue their OUC
comprehensive medical benefits, provided they pay the entire cost to OUC.

(g)  Specifications regarding the pension plan benefits are subject to approval by
QUC and the Department of Administration of the State of Florida.

(h)  Any accrued, vested, or outstanding pension benefits other than those
outlined above that a transferred employec may have from the City at the time
of his or her transfer to OUC will remain the exclusive responsibility or
liability of the City. The City will assist QUC with whatever information
may be necessary regarding transferred employees in order for them to be
transferred into OUC's pension plan.

Section 2.7.4 Emplovee Related Claims. City agrees to indemnify QUC for any and
all employment related claims, actions, demands, suits, losses, costs, cxpenses, assessments,
obligations, dirninution in value, deficiencies, taxes, workers' compensation contributions, liabilities,
penalties, or other damages, including, without limitation, attorncys’ fccs, interest and costs and
expenses reasonably incurred in investigating, attempting to avoid, or defending against any and all
employment related claim(s) arising under federal, state, or local law, based on any facts or events,
known or unknown, which occurred prior to May 1, 1997. The City also agrees to assist OUC with
investigating, attempting to avold, or defending against any and all employment related claim(s)
based on any facts or events, known or unknown, which have occurred prior to May 1, 1997. Any
occurrence as listed in the aforementioned occurring subsequent to May 1, 1997 becomes the liability
of QUC.

Section 2.8 Determining. Fixin Collecting; itting Certain Char ates

Rents, or Fees and the Related Necessary Rules and &gg;lg jions of thg Respegtive Parties.

Section 2.8.1 Revenue Collection. OUC shall bill and collect all revenue for electric
rates billed to the City’s customers in the St. Cloud municipal electric service area in Osceola and
Orange County. The St. Cloud municipal electric service area is shown in Appendix B.

Section 2.8.1.1 Determination of Electric Rates. The rates billed to the customers

10
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of the City for the provision of the services provided under this Agreement shall be based upon the
rctail electric rates of OUC in effect each month. The retail rates of OUC for the purpose of this
section shall be the total of the Customer Charge, Energy Charge, and Demand Charge and shall not -
include gross receipt, municipal or other government taxes. The rates shall be equal to the OUC
rates, plus a percentage adder as reflected in the following table:

Effective Gen. Sve. Gen. Sve. Gen. Sve, Street
Date Residential ~ Non-Demand Demand Large Demand Lights
5/1/1997 8.0%. 17.0% 20.0% 20.0% 20.0%
10/1/1998 7.0% 15.0% 15.0% 15.0% 15.0%
10/1/1999 6.0% 10.0% 10.0% 10.0% 10.0%
10/1/2000 6.0% 6.0% 6.0% 6.0% 6.0%
10/1/2001 5.5% 5.5% 5.5% 5.5% 5.5%
10/1/2002 5.0% 5.0% 5.0% 5.0% 5.0%
10/1/2003 4,5% 4.5% 4.5% 4.5% 4.5% |

10/1/2004 4.0% 4.0% 4.0% 4.0% 4.0%

The applicable OUC rates as of the effective date of this Agreement are included by refercnce
. in Appendix G; OUC may change their Published Rate Tariff during the tepn of this Agreement.

The percentage adder in effect on 10/1/2004 shall remain in effect for the remainder of the
term of this Agreement.

The percentage adders for all classes of customers not listed above will be the same as the
General Service Demuand class, or as dctermined by the Committee.

City customers will be entitled to all rate options available to OUC customers as of the
effective date of this Agrecment and for the term of the Agreement.

All rates will be applied identically to both Parties’ customers with the exception of the
applicable rate class adder. The rate class adder will be applied only to charges included in OUC’s
Published Rate Tariff.

All street lights installed prior to the effective date of this Agreement will be billed at OUC’s
ratc where the customer has paid for installation, plus the appropriate percentage adder.  »

Section2.8.1.2 QUC Revenug Based Payments. As OUC currently includes revenue

based payments to the City of Orlando and to Orange County in its eleciric rates, the percentage
adders in the above section are bascd upon this treatment of payments. If, in the future, these
payments are not included in the electric rate, the above table shall be recalculated so that the
relationship between the bills of QUC's customers and the City's customers shall be preserved. These
calculations will be presented to the Committee for review and approval.

11



Section 2.8.2 Disbursements to City. OUC shall disburse all revenue collected as
indicated hereinafter.

Section 2.8.2.1 Revenue Based Disbursements. Payment by OUC to the City

during cach fiscal year shall be based on the retail sales to the customers of the City for the second
preceding fiscal year. Retail sales shall be the total revenues reccived from the customers of the City
for electric energy, electric demand, electric transmission, electric distribution, and customer charges.
Retail sales shall not include interest, CLAC, late penaltics, service fees, rental of system facilities,
proceeds from sale of system assets, or wholesale revenues. It is the intent of this Agreement that
retail sales shall be those revenues upon which the State of Florida Gross Receipts Tax is levied in
1996 plus sales to the City. The amount of the annual revenue collected that shal] be disbursed by
OUC to the City shall be equal to 9.5 percent of retail sales of the second preceding Fiscal Year;
however, the annual disbursement shall not be less than $2,361,000. This amount shall be divided
by twelve and paid monthly to the City prier to the fifteenth (15th) of each month.

Section 2.8.2.2 Minimum Payment Restrction. The minimum payment

- provision of the preceding paragraph is not applicable in the event (a) of a decline in unit retail sales -

from a declared natural disaster or (b) loss of retail customers to an energy supplier other than QUC!
In this case, the minimum payment provision of the prccedmg paragraph shall be adjusted on & pro

. rata basis in accordance with the following:

Rev Based Payment FY(X)= Retail Sales FY(X-2)+7(X-2) x $2,361,000
Retail Sales FY 95

Z(X-2) = Loss in retail sales which 1s not due to a declared natural disaster or loss
of retail eustomers to an energy supplier other than OUC.

Notwithstanding the foregoing, in the event that the payments by OUC under this Section 2.8.2 are
no longer permitted to be treated as operating expenses of OUC under applicable accounting rules
or OUC’s revenue bond resolutions, the minimurn annual payment to the City under Section 2.8.2.1
shall not be less than $§600,000.00. QUC’s commitment to this minimum will be offset by interest
earnings from bond funds and revenue, if any, that the City receives from other Power Providers to

the City’s customers. .
Section 2.8.2.3 Competitive Rate Provision. If, in the future, rates require

revision to remain compctitive, proposals to revise the rates and adjust the revenue based payments
to the City may be brought to the Comumittee for review and approval.

Section 2.8.2.4 Electric System Disbursement. In addition to the
disbursement rcquired by Section 2.8.2.1, OUC shall disburse revenuc collested to the City as
detailed in Appendix C. The payments shall be made prior to the 15th day of each month.

Section 2.8.2.5 Fajlure o Make P . Payinents as
The payments provided for in Scction 2.8.2.4 (the “Fixed Disbursements”) are not subject to
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reduction, set off, counterclaim, or any other defense or reduction and shall be dug, regardless of the
operating status of the Electric System and without regard to level of sales. If OUC fails to timely
make any of the disbursements required under this Section 2.8, including the Fixed Disbursements
and the revenue-based payments under Section 2.8.2.1 and such failure continues for a peried of 10
days after receipt of notice of such failure from the City, at the option of the City, OUC’s right to
collect the revenues as set forth in Section 2.5.1.1 and Section 2.8.1 of this Agreement shall be
terminated. Upon such occurrence, the City shall collect the revenues and, after the deduction of all
amounts owed to the City under this Agreement (including interest on any delayed payment in
accordance with Section 6.9.2 hereof), shall turn the remainder of such revenuc over to OUC.

OUC agrees to elect that the payments to be made to the City under this section shall
constitute "Operating Expenses" for purposcs of OUC's bond resolutions to the full extent permitted
by OUC's bond resolutions.

Section 2.8.2.6 Suplus Revenug Retajned by QUC; Guaranty of Pavment to

Clty, In consideration of the services to be performed by QUC under this Agreement, OUC shall be

entitled to retain, as full compensation, all revenues collected hereunder in excess of the amounts

required to be disbursed to the City pursuant to Sections 2.8.2.1 through and including 2.8.2.4°

(collectively, the ““City Disbursements”). In consideration of OUC’s right to retain such revenues,

. OUC shall and does hereby guaranty the payment of the City Disbursements in full and in a timely

manner, notwithstanding the fact that revenues collected during any monthly or annual period may

be insufficient to make such City Disbursements: Such guaranty by OUC shall be an unsecured
obligation of QUC payable from, but not secured by, any revenue source available to OUC.

- Section 2.5 Real or Persona ertv (Acquisjtion, Qwnershi ustodyv, Operatio
Maintenance, Lease, or Sale). '
Section 2.9.1 City Bxisting Electric Ware ed Inventory. Prior to the effective

date of this Agreement, QUC shall inventory all material and supplies in the Electric System
Warehoused Inventory. OUC shall determine those items necessary for QUC to perform its duties
under this Agreement. QUC may purchase these items from the City at system average cost. All
material not purchased by OUC shall remain the property of the City. The first $65,000 of proceeds
from the sale of inventory to OUC shall be deposited in the OUC pension fund as reimbursement
for provision 2.7.3(d).

’

Section 2.9.2 Equjpment. Priorto January 1, 1998, OUC may purchasc from the City
any cquipment that OUC determincs is nectssary to perform its dutics. The purchass price will be
based on current market value as determined by:

a) Mutual agreement of the parties.
b) Third party valuation.

The valuation firm will be mutually selected by the City and OUC and all fees will be paid by OUC.

13
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Section 2.5.3 Disposition of Proceeds. All proceeds to the City from the sale of

equipment and inventory shall be deposited into the Business Development and Customer Retention
Funds or other agreed upon funds.

Section 2.10 Anv Property Acgquired Through This Agresment and How it Wil} Be

Disposed.

Section 2.10.1 Business Developmen omer Retention Fund. The City shall
deposit three million dollars of the accumulated retained eamings as of the cffective date of this
Agreement plus the amount remaining from Section 2.9.3 for utilization by the City and OUC; all
earnings of these deposits will be redeposited in this account which is held by the City. These funds
shall be utilized only for electric customer acquisition and/or electric customer retention activities.
The approval of both Parties is required prior to the disbursement of thesc funds.

Additionally, the funds in the Business Development & Customer Retention Fund may, without the
consent of OUC, be utilized by the City to pay current debt service on its outstanding Utility System
Revenue Bonds, Series 1992A and Series 1992B or to replenish the debt service reserve fund for
such bonds, in the event that OUC fails to make any payments to the City under Section 2.8.2 of this’
Agreement. '

Section 2.10.2 Purchase of Capita rovements. At the conclusion of this
Agreement, the City shall purchase from OTIC at net book value (and net of remaining CIAC), the
Capital Iinprovements provided by OUC té the electric facilities of the City.

ARTICLE III
Joint trac inistration Committee

Section 3.1 Fommation. The parties shall form a joint contract administraion comumittee
(Committee) upon execution of this Agreement, which shall not be a separate legal or administrative
entity. It shall serve in a bilateral management capacity to facilitate the performance under this
Agreement of the powers to be exercised and the systems, facilities, and services to be provided.

Section 3.1.1 Cormposition. The Committee shall have as members the following:

a) Two representatives appointed by the City Council.
b) A representative appointed by the City Manager.
c) Three representatives appmnted by OUC's Chief Executive Ofﬁccr

Section 3.1.2 Procedures. The Comumittee shall operate pursuant to the following
procedurcs.

Section 3.1.2.1 Meetings and Matters to e Considered. The Cormittee shall

meet at least quarterly and may conduct emergency and special mectings when called by the

14
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presiding officer or S0% of the Committee. The Committee shall consider any matter brought before
the Committee by any Committee represcntative which concems any issue relating to this
Agreement.

Section 3.1.2.2 Pregiding Qfficer. Meetings shall be conducted by a presiding
officer ("chairperson") who shall be picked annually in odd years by OUC's Chief Executive Officer

and in even years by the St. Cloud City Council.

Section 3.1.2.3 Record of Meetings. Minutes of each meeting shall be kept
and distributed to each representative.

Section 3.1.2.4 Decisions. Decisions shall be by majority vote. In the event
of a tie the Parties shall engage in medjation and, if the matter cannot be resolved in such a rnanner,
then the Parties shall submit the matter for binding arbitration to a qualified and licensed arbitrator
within a reasonable time.

Section 3.1.3 Substantive Matters Tqg Be Considered by the Committee. The

Committee shall consider all matters regarding the performance of the Parties and make-
recornmendations to the City Council and the QUC Commission regarding same.

ARTICLE IV
- Bffective Date and o) ee t

Section 4.1 Effective Date. This Agreement shall becorne effective upon the execution and
delivery by both Parties.

Section 4.2 Termi. The term of this Agreement and all obligations under this Agreement
commence at the beginning of the day of May 1, 1997 and continue in effect until the end of the
day of September 30, 2022, :

ARTICLE V
Fo 1ajeyre an demnificati

Section 5.1 Force Majgure. In case either Party hereto should be delayed in, or prevented
from, performing or carrying out any of the agrecments, covenants, and obligations made by and
imposed upon said party by this Agreement, by reason of or through strike, stoppage in labor, fatlure
of contractors or suppliers of materials and fuel, riot, fire, flood, ice, invasion, ¢ivil war, commotion,
insurrection, military of usurped power, order of any Court granted in any bona fide adverse legal
proceedings or action, order of any civil or military authority (either de facto or dcjurc) explosion,
act of God, or the public enemies or any cause reasonably beyond its control and not proximately
attributable to its neglect; then and in such case or cases, both Partics shall be relieved of
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performance under this Agrecment [except for any required payments herein], including, but not
limited to, payments by OUC under Section 2.8 of this Agreement, for the duration of the period for
which performance is delayed or prevented and shall not be liable to the other Party for or on account
of any loss, damage, injury, or expense resulting from or arising out of such delay or prevention;
provided, however, that the Party suffering such delay ot prevention shall use due and practicable
diligence to remove the cause or causes thereof; and provided, further, that neither Party shall be
rcquired by the foregoing provisions to settle a strike except when, according to its own best
judgment, such a settlement seems advisable.

Section 5.2 Responsibility and Inpdemnification. Each Party, to the extent permitted by law,

hereto expressly agrees to indemnify and save harmless and defend the other Party to this Agreement
agninst all claims, demands, cost or expense asserted by third parties and proximately caused by the
negligence or willful misconduct of such ind emnifying Party in conncction with the operation of this
Agreement. OUC shall not be responsible for injury to employces of the City whencver such persons
are on OUC's premises on official City business. The City shall not be responsible for injury to
employces of OUC whenever such persons are on the City's premises on official OUC business.

ARTICLE VI
Miscellaneous
Seclion 6.1 Qption for Future Geperation Units. OUC shall give the City the option to

become a joint owner of any future generating units which QUC proposcs to construct, up to an
amount of capacity equal to 10% of the nct output of each such unit. If the City exercises such
option, it shall be responsible for its share of the costs of each such unit, comparable to the costs of
each such unit being offered to other parlicipants.

Section 6.2 No Pattern of Adversc Digtinction or Undue Discrimination. OUC agrees that

there shall be no pattern of adverse distinction and no pattern of undue discrimination in carrying
out its obligations under this Agreement.

Section 6.3 Audit Rights. Each Party shall have access to the other Party's records that
support payments made or required to be madc under this Agreement. In the event that review of
these records reveals incorrect payments, correct payments shall be made plus interest at the Prime
Ratc, The City shall have access to all OUC recoxds that support or document activities for services
performed under this Agreement.

Section 6.4 QUC Emplovee Conduct. OUC personnel shall conduct their actions and
business in accordance with the policies set forth in the OUC Employee Handbook and OUC Safe
Practices Handbook. All persons contracted by OUC shall be held to the same standards of work
conduct as OUC employees.

Section 6.5 Waivers. Any waiver at any time by any Party hereto of its rights with respect
to the other Party, or with respect to any matter arising in connection with this Agreement, shall not
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be considered a waiver of any such rights or matters at any subscquent time.

Section 6.6 Successors aud Assigns. This Agreement shall jnure to the benefit of and be
binding upon the Parties hereto, their respective successors and assigns. Neither this Agreement nor
the obligations contained herein, shall be assignable by either Party without the written consent of
the other Party, which consent shall not be unreasonably withheld, unless such assignment or transfer
is to a successor in the operation of its properties by reason of a merger, consolidation, sale or
foreclosure where substantially all such properties are acquired by such a successor empowered by
law and financially able to effect the purposes of this Agreement which it must assume and
thereafter, be exclusively responsible for the performance of the terms of this Agreement to be
performed by either Party hereunder and said assignment will not effect the tax-exempt status of the

Parties bonds.

Notwithstanding the foregoing, or anything else to the contrary in this Agreement, OUC shall have
no tight to sell, assign, transfer, or otherwise dispose of its interest in this Agreement or the Electric
System or contract for the performance of its duties under the Agreement, if such action on the part
of OUC will adversely affect the exclusion from gross income of interest on the City’s Utility System
Revenue Bonds, Series 1992A and Series 1992B. In the event OUC desires to take any such action, -
the City shall be entitled to receive, at the expense of OUC, an opinion of bond counse] acceptable
to the City, as to the effect of such action on the tax status of its bonds. Any action taken by OUC
'in contravention of this requirement shall be void and of no effect and not binding on the City.

Not withstanding the foregoing, or anything else to the contrary in this Agreement, should QUC
enter into negotiations that would result in 2 merger, consolidation, sale or foreclosure, the City shall
be notified, in writing, and given the opportunity to decide whether or not to assign this Agreement
to a successor. In the event that the City objects to an attempted assignment of the obligations
contain within, it shall terminate this Agreement by giving eighteen (18) months notice as prescribed
in Section 6.7. During the eighteen (18) month period, OUC shall ensure that its obligations will be
performed and shall assist the City in re-establishing its ability to self perform the provisions of
clectrical service to its customers.

Scction 6,7 Written Notiges. Written notices shall be given to the Parties at the following
addresses or such other place or other person as each Party shall designate by similar notice.

1. As to OUC:
500 South Orange Avenue
Orlando, Florida 52802
Attention: Generzl Manager and Chiel Executive Officer

2, As to the City:
1300 Ninth Street
St. Cloud, Florida 34769
Attention: City Dlanager

Section 6.7.1 Response to Written Notices. At any time either Party desires or is
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required to respond to any written notice given pursuant to Section 6.7, such response shall be made
in the manner prescribed by Section 6,7 and be given within fifteen (15) days after receipt of the
notice unless otherwise provided in this Agreement.

Section 6.7.2 Noti Default or Notice of Pa er Protest. Any notice of
default or notice of payment under protest shall be madc withitiaisty (30) days of the Party
becoming aware of the facts giving rise to the notice of default or within thirty (30) days of the Party
becoming aware of the facts giving rise to any notice of payment under protest unless otherwise
provided in this Agreement. Notice of payment under protest can be given as to amounts to be paid
and to amounts already paid,

Section 6.8 Governing Law, This Agreement shall be governed by the laws of the State of
Flonda.

Section 6.9 Acts of Default. Both Parties agree to pay all monies when due and both Parties
hereby agree to carry out all other duties and obligations to be perforrned by them pursuant to all of
‘the terms and conditions set forth and contained in this Agreement and failure of either Party to
perform the obligations and covenants herein shall be an act of default by the Party. The defanlting
Party shall be liable for all direct and consequential damages incurred by the other Parly.

Section 6.9.1 Notice of Default. Except as otherwise provided in Section 2.8.2.5
hereof, in the event of 4n 4ot of default by cither Party, the other Party shall promptly notify the
defaulting Party, in writing, of the existence and nature of the default.

Section 6.9.2 Curing of Defay)t. Within fifteen (15) days after writlen notice has
been given, the defaulting Partly shall cure such default. If sither Party fails to make timely payment
of any amount due and payable to the other Party, the defaulting Party shall be liable to the other
Party for the amount of such payments, together with interest thereon from the due date until
payment in full by the defaulting Party, at an annual rate equal to 125% of the Prime Rate at the time
of such payment by the defaulting Party, or the maximum rate lawfully payable by the dclaulting
Party, whichever is less. In the event the defaulting Party fails to cure the default, the non-defaulting
Party shall be entitled to terminate this Agreement upon thirty (30) days written notice of
cancellation to the defaulting Party.

Section 6.10 Entire Acreement Severability. 'This Agreement constitutes the entire

agreement between the Parties with respect to the subject matter contained herein and may not be
amended, modified or rescinded, unless otherwise provided in this Agreement, except in writing and
signed by all parties hereto. Should any provision of this Agreement be declared to be invalid, the
remaining provisions of this Agreement shall remain in full force and effect unless such provision
which 1s found to be invalid substantially alters the benefits of the Agreement for cither Party.

Section 6.11 Interlocal Agreement. This Agreement shall be considered an interlocal
agreement as defined in Section 163.01, F.S. However, if any part of this Agrecment requires either
party to do anything that it is not authorized to do, the parties hereto upon notification of such shall
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immediately and in good faith seek to resolve the issues presented in a way to keep this Agreement
in effect.

Section 6.12 Section Headings Not to Affect Meanings. The descriptive headings of the

various sections of this Agreement have been inserted for convenience of reference only and shall
in no way modify or restrict any of the terms and provisions thereof.

Section 6.13 Prmudent Utility Practice. OUC shall perform all of its obligations under this
Agreement in accordance with Prudent Utility Practice.

Section 6.14 Specific Performance. It is understood and agreed betwesn the Parties that there
will be irreparable damage in the event that this Agreement is not specifically enforced. In the event
any dispute arises under this Agreement, either party hereto shall be entitled to specific performance
of the terms, conditions and agreements set forth in this Agreement. The remedy of Specific
Performance shall be cunulative and not exclusive, and shall be in addition to any other remedy
which the Parties may have. ‘ '

Section 6.15 Attorneys’ Fees. In the event any dispute under this Agreement results in

litigation, the prevailing party shall be entitled to all fees and costs incurred in connection with such
litigation, including reasonable attomeys’ fees, both at the trial and appellate level.

1s
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed
by their duly authorized officers, and copies delivered to each Party, as of the day and year first above

stated.
Attest:

C Manager
Alttest:

By:_%&(w&_
- Assistant(8etretary

City of St. Cloud

By:

General Manager®hd
Chief Executive Officer

‘Form of execution of the foregoing Agreement is hereby approved;

"%)&7#& \

Attorney tér OUC/

o Ohatad Oeies

Atto{j for St. Cloud
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