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Drage, De Beaubien, Knight, et al. 

7600 Dr. Phillips Boulevard 

Orlando, Florida 32813 


Re: 	 Docket No. 991288-WS - Application for transfer of a portion of Certificates 
278-W and 225-S in Seminole County from Utilities, Inc. of Florida to the 
City of Altamonte Springs. 

Dear Mr. Simmons: 

This letter is in response to your letter, received on November 16, 1999, objecting to the 
transfer of a portion of Certificates 278-W and 225-S in Seminole County from Utilities, Inc., of 
Florida (UIF) to the City of Altamonte Springs (City). 

On September 2, 1999, UIF filed an application with the Florida Public Service Commission 
(Conunission) requesting the transfer of a portion of the facilities and certificated territory operating 
under Certificates Nos. 278-W and 225-S from UIF in Seminole County to the City. The application 
was in compliance with Section 367.071(4), Florida Statutes, and Rule 25-30.037(4)(e), Florida 
Administrative Code. Accordingly, at the Commission's agenda conference, November 16, 1999, 
pursuant to Section 367.071(4)(a), Florida Statutes, the Commission approved the transfer as a 

matter of right. See Order No. PSC-99-2373-FOF-WS, issued December 6, 1999, a copy of the 

Order is attached for your information. 

~A In your letter, you stated that F.F. South does not wish to have the City put a road through 
APP its property and does not want the City to provide water and wastewater services to its property. 
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CAF __~Road placement is not a matter within this Commission's jurisdiction. Moreover, "an individual has 
cr-,."U --Q.O organic, economic, or political right to service by a particular utility merely because he deems . 
CTR . advantageous to himself." Storey v. Mayo, 217 So.2d 304, 307 (Fla. 1968). f-,
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~s You alsO stated in your letter that although the transfer to a governmental authority must be' 
~~~ pproved as a matter of right, the transfer must still be in the public interest. Under Section 

....., 	~C -::---"'t67 .071 (1) Florida Statutes, no utility shall sell, assign, or transfer its ... facilities ... withou~ 
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determination and approval of the commission that the . . . transfer is in the public interest.’’ 
However, Section 367.071(4) Florida Statutes, states that the sale of facilities . . . to a governmental 
authority shall be approved as a matter of right.” Although, the Commission has the duty to 
determine whether a sale, assignment, or transfer is in thr: public interest under Section 367.071(1), 
the Legislature has determined that the sale of facilities to a governmental authority is in the public 
interest, by requiring the Commission to approve the: sale as a matter of right under Section 
367.071(4), Florida1 Statutes. For this reason, the Commission’s decision to grant the transfer was 
made by final agency action. 

Please be advised that the opinions expressed lherein are the opinions of the staff of the 
Division of Legal Services and they in no way bind the Commission. 

If I may be of further assistance, you may contact me at (850)413-6236. 

Sincerely, 

Staff Attorney 

JKF/lw/dr 

Enclosure 

cc: Division of Water and Wastewater (Johnson, Redemann) 
Division of Records and Reporting 
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Via Facsimile and Federal Express 
Ms. Blanca Bayo' 

Director of Records and Reporting 

Public Service Commission 

2540 Shumard Oak Boulevard 

Tallahassee, Florida 32399-0850 


Re: City of Altamonte Springs/Assignment from Utilities, Inc./ 
F.F. South & Co. Docket #991288 

Dear Ms. Bayo': 

This letter serves to object, on behalf of our client, F.F. South & Co., to the 
transfer of service in Docket #991288 regarding the Application for transfer of a portion 
of Certificates 278-W and 225-S in Seminole County from Utilities, Inc., of Florida to the 
City of Altamonte Springs. 

F.F. South has ownership rights to the property (the "Property") serviced by 
Utilities, Inc., to which this transfer applies and is directly affected by the proposed 
transfer. Altamonte Springs wishes to build a road through the Property, thus cutting it in 
two and severely diminishing its value. The Property is not located within the city limits 
of Altamonte Springs and as such it is not properly subject to condemnation by the City . 

. -: . --r-n order to achieve its goal, Altamonte Springs seeks to find a way to condemn the land. 

Because F.F. South does not wish to have Altamonte Springs put a road through 

- .•. .;, -its property, and does not wish Altamonte Springs to provide water and wastewater 

EG ~~:;::ervices to its property, F.F . South objects to the transfer of service from Utilities, Inc., 

:., s to Altamonte Springs. The transfer of water and wastewater services from Utilities, Inc., 
;~/JIC Altamonte Springs is not in the public interest and therefore should not be approved. 
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Altamonte Springs is using the transfer of water and wastewater services to 
accomplish its goal of building a road that will cut the Property into two pieces. It is not 
in the public interest for the City to use the transfer of wastewater services as a means 
to take F.F. South”s Property. It is also not in the public interest for the City to acquire 
water and wastewater service rights to property located outside the city limits with no 
legitimate reason flor doing so. 

Altamonte Springs’ wrongful intent in acquiring the wastewater service is 
evidenced by the purchase price. Altamonte Springs is paying Utilities, Inc., $427,000 
for “one water faucet and one manhole.” (Staff Recommendation Report) The Staff 
Recommendation Report points out that “the purchase price for Green Acres 
Campground is about 26% of the combined ratebases in Seminole County. Seminole 
County consists of eleven water systems and five wastewater systems.” Obviously, and 
as the Public Service Commission staff recognized, $427,000 is an excessive price for 
one water faucet and one manhole. Altamonte Springs is willing to pay such an 
exorbitant price in order to accomplish its goal of building a road, outside its city limits, 
through F. F. South’s Property without F.F. South’s, permission or approval. Therefore, 
the transfer agreement does not meet the statutory requirement that it be in the public 
interest. 

Altamonte Springs’ bad faith is further evidenced by its continued refusal to act in 
permitting F.F. South to have the service promised it by Utilities, Inc. Such refusal 
constitutes a breach of contract by the City, as assignee of Utilities, Inc. 

Under § 367.071(1), no utility shall sell or transfer its facilities or any portion 
thereof without determination or approval of the commission that the sale or transfer is 
in the public interest. § 367.071(1), Florida Statutes. Although “The sale of facilities, in 
whole or part, to a governmental authority shall be approved as a matter of right,” the 
transfer still must be in the public interest. § 367.071(4), Florida Statutes. Nothing in 
Subsection 4 of {$ 367.071 limits the applicability of Subsection 1; and the Florida 
Constitution requires that any such transfer be in good faith and in the public interest. 
Therefore, even if the transfer is to a governmental authority, it still must be in the public 
interest. In addition, “in the final analysis, the public interest is the ultimate measuring 
stick to guide the PSC in its decisions.” Gulf Coast Electric Cooperative, lnc. v. 
Johnson, 727 So. 2d 259, 264 (Fla. 1999); citing City of Homestead v. Beard, 600 So. 
2d 450, 453 (Fla. ,1992); Lee county Electric Cooperative v. Marks, 501 So. 2d 585, 587 
(Fla. 1987); and Cltilities Commission of New Smyrna Beach v. Florida Public Service 
Commission, 469 So. 2d 731, 732 (Fla. 1985). 

In City of Homestead v. Beard, 600 So. 2d 450 (Fla. 1992), the Court recognized 
the dangers inherent in a city extending utility service beyond its borders. The Court 
stated “Unlike the residents of the City, the customers residing outside the municipality 
lack a voice in the City’s political process.” Id. at 452. 

DR.AGE, DE BEAUBIEN, KNIGHT, SIMMONS, MANTZARIS & NEAL 
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F.F. South, since its Property is not within the city limits of Altamonte Springs, 
has no voice in Altamonte Springs’ political process. F.F. South is limited to challenging 
Altamonte Springs’ action in this forum. The Commission should recognize the inherent 
dangers in municipalities controlling utilities service beyond their borders. Parties who 
are not residents of the city can not object to this exercise of power. Non-resident 
parties can be ignored at the whim of the acting city. 

In Utilities Commission of New Smyrna Beach v. Florida Public Service 
Commission, 469 So. 2d 731 (Fla. 1985), the Florida Supreme Court reversed the 
Public Service Cornmission’s decision denying approval of an extra-territorial agreement 
between a city and an electric company. The Couit noted that the Commission should 
base its approval decision on the effect of the agreement on all affected customers, not 
just the customers in the transferred area. See id. at 732. The Court went on to state 
that for PSC approval, the agreement “must not harm the public.” Id. at 733. 

The Commission should take into account the harm to all affected customers if 
the transfer agreement between Utilities, Inc., arid Altamonte Springs is approved. 
Approval of this agreement will harm F.F. South as is already shown. In addition, the 
agreement harms other customers, in that if it is approved, it will give cities the green 
light to take private property without a legitimate purpose and without a legitimate 
procedure. Therefore, the agreement, if approved, will harm all affected customers, not 
just F.F. South. 

For the reasons stated above, F.F. South, the customer directly affected by the 
agreement, objects to the transfer of water and wastewater services from Utilities, Inc., 
to Altamonte Springs. The Commission should not approve the transfer agreement. 

F.F. South’s phone number is (407) 370-9:300. The fax number is (407) 370- 
9400. The address is 7600 Dr. Phillips Boulevard, Orlando, Florida 32813. All 
communications should be through this law firm. 

Since rely, 

DAVID H. SIMMONS 
(signed in his absence to avoid delay) 

DH S/m hl 
cc: Robert Kling 
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Printed by Kay Flynn 1 1 / 1 6 / 9 9  4 : 0 5 p m  

From: Kay Flynn Conf iL receipt 
TO: 
Jason Fudge, Richard Redernann, 

_ - _  ~ - _ ~ -- _ -  _ 

- 

--- _--NOTE==================:============== 

We received in today's mail a letter 
from attorney David Simmoiis on behalf 
of F.F. South & Co. objecting to the 
transfer of a portion of TJtilities, 
1nc.I~ certificates in Seminole County 
to City of Altamonte Springs. 

This docket was on today's ag €or 
approval of the transfer. 

I will forward copies of the letter to 
each of you. 
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