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P I.! 0 C E E D I N G S 

THE HEARING OFFICER: I think we can go 

ahead and get started. 

Good morning. M y  name is Mary Anne 

Helton. I'm an Associate General Counsel with the 

Commission, and 1'11 be the hearing officer today. 

This hearing is being held pursuant to 

Section 120.54, Florida Statutes. The rule we are 

concerned with t0da.y is 25-6.049, Florida 

Administrative Code. The amendment to this rule was 

published in the Florida Administrative Weekly on 

October the 22nd, 1999. The purpose of the hearing is 

to allow the Commission to finform itself of matters 

bearing upon the rule amendment and to present 

evidence on the merits of the rule amendment. 

We'll take appearances. Mr. Bellack, we 

can start with you. 

MR. BELLIACK: Richard Bellack, representing 

the Commission Staff. 

MS. SWIM:: Debra Swim, appearing on behalf 

of the Legal Envircnmental Assistance Foundation. 

MR. McGEE: Jim McGee, Florida Power 

Corporation. 

MR. HOFFMAN: Kenneth Hoffman of the firm 

of Rutledge, Ecenia, PurnellL & Hoffman, appearing on 
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behalf of Florida Power & Light Company. 

MR. MOYLE: Jon IYoyle, Jr. , appearing on 

behalf of Point Management and Valencia Condominium 

Association. 

MR. BEASLEY: Jim Beasley, appearing on 

behalf of Tampa Electric Company. 

THE HEAF-ING OFFICER: Before we get 

started, are there any preliminary matters that we 

should bring up first? 

MR. HOFFMAN: Mary Anne, let me bring one 

UP - 
Mr. Moyle has represented that he's here on 

behalf of Valencia Condominium Association and Point 

Management, and I was concerned that he might do that, 

so I just want to try to raise one issue before we 

begin. And I wanted to point out that we would object 

to Point Management's participation in this rulemaking 

hearing on the grounds that they have no standing. 

The Commission has already ruled in 

response to Mr. Moy'le's petition to intervene on 

behalf of Point Management :in the broader generic 

docket that Point Management: is not affected by the 

potentially broad range of :issues concerning 

individual versus master metering in the generic 

docket. In light cf that order, certainly Point 
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Management has no standing to participate in this 

rulemaking hearing, which deals only with a 

housekeeping matter:, the limited clarification of the 

master metering grandfather provision. 

THE HEAFLING OFFICER: On what grounds did 

the Commission decide that Point Management didn't 

have standing in the other docket? 

MR. HOFFMAN: The order is - -  Your Honor, 

the order is Order No. PSC-99-1474-PCO-EI. It was 

issued July 29, 19S9 in Docket No. 990188-EI. On page 

2 ,  the statement ir. the order is, "After 

consideration, I find that I?oint has not shown that it 

will suffer an injury in fact which is of sufficient 

immediacy to warran.t a Section 120.57 hearing. Point 

has merely alleged that it manages property that 

receives electricity from various companies." And it 

was on that basis that Point: Management's request to 

intervene was denied, but Valencia Condominium's 

request to intervene was granted. 

MR. MOYLIE: Not lieing aware this was 

coming, I guess my response would be twofold. One is 

that clearly, on behalf of Valencia Condominium 

Association, standing is heire. But on a second point, 

that's in a generic investigation, which is a docketed 

proceeding which is separate and apart from what we 
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are here today on, which is a public rule hearing. 

It's my understanding - -  and, Mr. Hoffman, 

correct me if I'm wrong - -  'that public hearings are 

designed to receive input f:rom the public as to a 

proposed rule, and I'm not aware of public hearings 

being limited only to people who have had a 

determination made as a condition precedent that their 

substantial interests are affected. 

So I would say that the objection, if 

that's what it is, is misplaced on that basis. I 

mean, we have LEAF at the end of the table. I'm not 

sure that they - -  that there has been any ruling as to 

whether their substantial interests are impacted by 

this, yet they're kere. Florida Power Corp., I'm not 

sure there has been. a determination that their 

substantial interests are impacted. I think they 

would be, but I just don't think it's a condition 

precedent to being able to participate in a public 

rule hearing that substantial interests have to be 

shown. 

THE HEAR.ING OFFICER: Well, I can tell you 

too from my perspective, anytime someone has filed a 

petition to intervene in a rulemaking proceeding in 

which I am involved on beha:Lf of Staff, I have always 

recommended to the hearing officer that that be 
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denied, because that's not inecessary to participate in 

a rulemaking proceeding. My understanding of 120 and 

the Legislature's i.ntent is that there be broad 

participation in the rulemaking process, and I'm not 

sure that it should be read so narrowly. 

I wanted to look at the language as far as 

who could request a. hearing in 120, if youlll hold on 

one minute. 

In 120.54(3) (c) , I think the standard is 

that affected perscms may request a hearing. Can you 

read me the language again ;Erom the - -  

MR. HOFFMAN: Sure. Your Honor, first let 

me point out that this rulemaking hearing is a 

docketed proceeding like the generic docket. And just 

for clarification, for the record, the petition to 

intervene was filed by Mr. Moyle on behalf of both of 

his clients in the generic docket, not in this docket, 

and our objection is based on our position that Point 

Management is not an affected person under the 

rulemaking provisicns of Chapter 120. 

To answer your question, the language in 

the order said, "Pcint has not shown that it will 

suffer an injury in fact which is of sufficient 

immediacy to warrant a Sectiion 120.57 hearing. Point 

has merely alleged that it manages property that 

~~ 
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receives electricity from various companies." 

basic all.^, because Point Management is 

management company, Point Management Company is not a 

customer that receives either individual metering or 

master metering. The Commission found in the generic 

docket that Point Management was not substantially 

affected and did not have standing to intervene. 

That's in a docket that clearly portends a broad range 

of issues. My position is that in a docket such as 

this, which has very limited scope, certainly there 

would be no standing for Point Management to 

participate. 

THE HEAR.ING OFFICER: Well, it looks like 

to me that the Commission applied the Agrico test in a 

generic investigation where the 120.57 proceeding 

contemplated - -- 

MR. HOFFMAN: That's accurate. That's 

correct. 

THE HEARING OFFICER: I've never heard of a 

Agrico test being applied to any kind of participation 

in a rulemaking prcceeding. To me, the standards for 

standing are very different. I think in a 120.57 

proceeding you have to be substantially affected, and 

here the Legislature has simply said that you have to 

be affected. So I'm going to allow Point Management's 
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participation today. 

Let me say this, though. Because they can 

participate at this level before the Commission does 

not in my mind meart that it would equate to them being 

able to challenge the rule :later in a 120.57 

proceeding before DOAH. 

MR. HOFE'MAN: Okay. Thank you. 

MR. MOYLE: Just one other point. I 

appreciate the ruling. But if you took that argument, 

then by the terms of your own notice, Mr. Hoffman 

wouldn't be ablte to participate in this - -  his client 

wouldn't be ablte to participate in this either, 

because in your summary of your statement of estimated 

cost, you say that it's simply a proposed amendment 

clarifying existing rule, arid no investor-owned 

utilities or individuals should be affected. So, you 

know - -  

THE HEAR.ING OFFICER: Well, clearly, 

there's a room full of peop:te here that think they are 

affected by the amendment. And as I said, I think 

Point Management can participate here today. I mean, 

if we were to take any such statement and carry your 

argument out to its logical conclusion, then there 

would be some rulemaking proceedings where the 

Commission wou1.d nct offer a hearing because no one 
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could be affected, and I don't think that's what the 

Legislature intend at all. 

MR. MOYLE: I agree. 

You asked for preliminary matters. I have 

indicated, I believe, to all the parties and to 

Mr. Bellack and to the hearing officer in this case 

that because there was a procedural irregularity that 

took place previous;ly, and we have had a public 

hearing on this rule before, that I would be willing, 

if the other people here were willing, to simply 

reference, incorporate, and adopt as if fully set 

forth herein in tod.ay's hearing the records of those 

two previous proceedings. One was on March 15th, 

1999, commenced at 9:30 a.m. and concluded at 9:50 

a.m., and the other was on May 5 ,  1999, commenced at 

9:35 a.m. and concluded at :L1:50 a.m. 

There are a coup:te of legal arguments I 

would like to make. But given the fact that my client 

has already had an opportunity to pose questions and 

whatnot, I'm not interested in necessarily re-creating 

the wheel at this point. I do want to preserve for 

the record the events that transpired below, and so I 

guess that's appropriate as a preliminary matter. 

THE HEARING OFFICER: I think it is 

appropriate as a preliminary matter, and I would 

FLOIRIDA PUBLIC SERVICE COMMISSION 
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c e r t a i n l y  be amenable t o  t h a t .  That would be t h e  

t r a n s c r i p t s  from the  f i r s t  lhearing and t h e n  t h e  

c o n t i n u a t i o n  of t h e  h e a r i n g  i n  May, a l l  e x h i b i t s  t h a t  

were accep ted  i n  bo th  of t h o s e  p roceed ings  o r  

h e a r i n g s ,  and also t h e  p o s t - h e a r i n g  comments? 

MR.  MOYLE: C o r r e c t .  I would s a y  t h e  

e n t i r e  f i l e ,  you know, t h e  recommendation you made t o  

t h e  PSC, j u s t  t a k e  t h e  r e c o r d  t h a t  was made under  t h i s  

proposed  r u l e  b e f o r e  and i n c o r p o r a t e  i t  and adopt  i t  

a s  i f  se t  f o r t h  h e r e i n .  

The o n l y  p o i n t  of c l a r i f i c a t i o n  I would 

l i k e  t o  s p e c i f i c a l l y  have on t h e  r e c o r d  would be t h e  

t i m e  frame f o r  which a p o t e n t i a l  r u l e  c h a l l e n g e  would 

be f i l e d  on t h i s  r u l e .  I t h i n k  w e  t a l k e d  p r e v i o u s l y  

t h a t  i t  would be wh.en a recommendation t h a t  you would 

p r e p a r e  goes  back t o  t h e  fu:Ll Commission f o r  t h e i r  

a c t i o n .  I t h i n k  t h . a t ' s  what: t h e  r e c o r d  s a i d  below. 

W e  cou ld  conf i rm th . a t  t o d a y .  

THE HEAR.ING O F F I C E R :  I t h i n k  t h e  

Commission's i n t e r F r e t a t i o n  of t h e  f i n a l  h e a r i n g  f o r  

rulemaking purposes  has  a lways been when t h e  

Commission last; a c t e d ,  so  t h a t  would be i n  t h i s  c a s e  

when I took  a ~~ecorrimendation, h o p e f u l l y  t i m e l y ,  t o  t h e  

Commission t o  recommend d i s p o s i t i o n  of t h i s  amendment. 

MR.  MOYLIE: Okay. I guess  I s h o u l d n ' t  
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argue the legal point now, lbut - -  

THE HEAFLING OFFICER: If you're talking 

about the whole record, and you said Staff I s  

recommendation,, than I thinlk also included in that 

should be the riotic!e of withdrawal that was filed as 

well. 

MR. MOYLE: That's fine. 

MR. HOFFMAN: If I may, may I make a couple 

of comments in response to Mr. Moyle's objections? 

THE HEARING OFFICER: Certainly. 

MR. HOFFMAN: First, I guess as a point of 

clarification, I th.ink you said that we're going to 

include the entire file up to this point in this 

docket, basicallly, and that that would include the 

transcript from the prior two hearings, the hearing 

exhibits, and the FOSt-heariLng comments. Is there 

anything else that was mentioned, the Staff 

recommendat ion? 

THE HEARING OFFICER: I think Mr. Moyle 

mentioned the Staff recommendation, and I brought up 

that if he thought that, then I think it would 

appropriate also to do the notice of withdrawal. 

MR. HOFFMAN: Okay. I would also want to 

ensure that the transcript from the October 5, 1999 

agenda conference and the vote sheet reflecting the 

FL0:RIDA PUBLIC SERVICE COMMISSION 
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Commission's v o t e  would a l s o  be i n c l u d e d  as  a p a r t  of 

t h e  r e c o r d .  

THE H E A R I N G  O F F I C E R :  Okay. I do no t  know 

t h a t  a t r a n s c r i p t  was t r a n s c r i b e d  f o r  t h a t  agenda 

c o n f e r e n c e .  I t i s  riot t h e  Commissionis normal p r a c t i c e  

t o  t r a n s c r i b e  :its a.genda c o n f e r e n c e s .  Do you know 

whether  one was t r a . n s c r i b e d ?  

MR. HOFFMAN: Your Honor, I have a copy of 

bo th  documents,  and 1'11 be happy t o  p r o v i d e  you and 

t h e  p a r t i e s  w i t h  a copy of t h o s e  t o d a y .  

THE H E A R I N G  O F F I C E R :  Okay. 

MR.  HOFFMAN: Secondly ,  l e t  m e  j u s t  s t a t e  

t h a t  w e  do no t  o b j e c t  t o  M r .  Moylels r e q u e s t ,  and w e  

t h i n k  i t ' s  a p p r o p r i a t e .  During t h e  c o u r s e  of t h e  May 

h e a r i n g ,  FP&L d i d  r a i s e  e s s e n t i a l l y  a c o n t i n u i n g  

o b j e c t i o n  t o  d i - scuss ion ,  comments, t e s t imony ,  what 

have you, t h a t  concerned r a t e  d i f f e r e n t i a l s  and c o s t  

d i f f e r e n t i a l s  and c o n s e r v a t i o n  d i f f e r e n t i a l s  and 

c o n s e r v a t i o n  s a v i n g s .  And hy a g r e e i n g  t o  i n c o r p o r a t e  

t h e  r a t e ,  I j u s t  want t o  make t h e  r e c o r d  c l e a r  t h a t  

w e ' r e  no t  waiving o u r  o b j e c t i o n  as  t o  t h e  r e l e v a n c y  of 

t h o s e  i s s u e s  w i t h i n  t h e  lirniited scope of t h i s  d o c k e t .  

Thank you.  

THE H E A R I N G  O F F I C E R  : Okay. 

MR. McGEE: I f  I may, I would l i k e  t o  s a y  
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t h a t  F l o r i d a  P o w e r  a l s o  s u p p o r t s  t h e  a d o p t i o n  of t h e  

p rev ious  r e c o r d  and t h e  i n c o r p o r a t i o n  i n t o  t h i s  

p roceed ing .  FILoricla Power  would a l s o  l i k e  t o  make 

c l e a r  t h a t  i t  cont i .nues t o  suppor t  t h e  r u l e  amendment 

a s  proposed by S t a f f .  

THE HEAFIING O F F I C E R :  Okay.  

MS. SWIM: And LEAF has  no o b j e c t i o n  t o  

i n c l u d i n g  t h e  p r i o r  r e c o r d .  

MR.  BEASLEY:  N o r  does  Tampa E l e c t r i c .  

MR. M O Y L E :  I presume Commission S t a f f  i s  

f i n e  w i t h  t h a t  a s  we l l .  

MR.  BELLACK: That s c o r r e c t .  

THE HEAR.ING O F F I C E R  : Okay.  

e l s e  have any p r e l i m i n a r y  mat te rs?  

MR. HOFFMAN: Y o u r  Honor, a t  t h i s  t i m e  do 

you want m e  t o  pass o u t  and have marked f o r  

i d e n t i f i c a t i o n  t h e  t r a n s c r i p t  f r o m  t h e  October  5 

agenda and t h e  vo te  s h e e t ?  

THE H E A R I N G  O F F I C E R  : Okay. 

t h a t  I s  p e r f e c t l y  a p p r o p r i a t e .  

W e l l . ,  l e t ' s  do t h i s .  L e t ' s  i d e n t i f y  a s  - -  

l e t  m e  back up f o r  a m i n u t e  h e r e .  

W e  have p repa red  a composi te  e x h i b i t  f o r  

Docket N o .  9813.04 f o r  t o d a y ' s  h e a r i n g  t h a t  i n c l u d e s  

t h e  FAW n o t i c e  pub l i shed  on October  t h e  22nd; t h e  

Does anyone 

I t h i n k  
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materials provided to JAPC on October the 18th, 1999, 

including a CEliC; the Commission's notice of 

rulemaking; Va:Lenci.a and Po.int Management's request 

for hearing; arid FPL and TECO's comments that were 

filed pursuant to the notice. Let's identify this 

composite exhibit a.s Exhibit No. 1. 

MS. SWIM: This :is the one that was - -  

THE HEARING OFFICER: This is the one that 

was over there on that table. 

And let's identify as Exhibit 2 the record 

from the March and May hearings, including - -  so that 

would be the transcripts, a:L1 exhibits accepted, and 

the post-hearing cclmments, and then also included in 

that, Staff Is recorr~mendation and the notice of 

withdrawal. 

And then. as Exhibit Number 3, we'll do 

yours. 

MR. HOFFMAN: Thyis was 3. 

MR. MOYLIE: Just for the record, that would 

be a composite exhibit? 

THE HEAR.ING OFFICER: No. 2 would be a 

composite exhihit. And No. 2 would also include - -  

well, never mirid. 

MR. MOYLIE: And then No. 3 would be 

Mr. Hoffman's transcript of the proceeding that 

FLOIRIDA PUBLIC SERVICE COMMISSION 
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occurred on October 5, 1999? 

THE HEAFLING OFFICER: Right. 

MR. MOYLE: We have no objection to Exhibit 

No. 3. 

(EXHIBITS 1, 2 AND 3 WERE IDENTIFIED AND 

RECEIVED IN EVIDENCIE. ) 

THE HEARLING OFFICER: Okay. Does anyone 

have any other preliminary matters? 

MR. HOFFMAN: Your Honor, are we at the 

point from where Mr. Moyle :is going to make some legal 

argument ? 

THE HEARING OFFICER: I don't know. 

MR. HOFFMAN: I'm trying to do this in an 

orderly fashion. I do have an additional exhibit that 

I would like to offer. 

THE HEAR.ING OFFICER: Well, what exhibit is 

it, and 1'11 tell you whether I think this is an 

appropriate time. 

MR. HOFFMAN: It's an excerpt from the 

Department of State I s  rule file concerning Rule 

25-6.049, which dealt with an amendment to this rule. 

There have been a number of amendments to this rule 

over the years. And it contains a summary section 

which provides the original intent of the rule, which 

I think is relevant. 
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I don't know THE HEAFCING OFFICER : Okay. 

that this is quite yet the :right time. 

MR. HOFFMAN: Okay. 

THE HEAP-ING OFFICER: In a rulemaking 

proceeding, any person may present comments or make 

suggestions concerning the :rules. Those making 

presentations are elubject to questioning from others. 

We will proceed informally without swearing witnesses. 

The Commission Staff will make its presentation first 

if it believes one is necessary, and then answer any 

questions from other hearing participants, who may 

make their presentations and receive questions after 

the Staff. Britef rebuttal will be allowed. 

Cornmission Staff,, do you all wish to make 

any statements? 

MR. BELLIACK: Staff has no additional 

statement beyorid what's being incorporated in the 

record at this time. 

THE HEAR.ING OFFICER: Do any of the 

utilities have any additional statements they with to 

make? 

MR. McGEE: None beyond those that are 

incorporated. 

THE HEARING OFFICER: Mr. Moyle? 

MR. MOYLE: The Commission Staff has 
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p r e v i o u s l y ,  I think:, g iven  t h e  b a s i s  f o r  i t s  proposed  

ru lemaking .  I guess  a q u e s t i o n  t h a t  I would have 

would be what :is the  s p e c i f i c  s t a t u t o r y  a u t h o r i t y  t h a t  

t h e  Commission be l i . eves  e x p r e s s l y  a u t h o r i z e s  i t  t o  

adopt  t h i s  r u l e .  

THE H E A R I N G  O F F I C E R :  I g u e s s ,  M r .  B e l l a c k ,  

t h a t  q u e s t i o n  would. be d i r e c t e d  towards you .  

MR. BELLACK: I would l i k e  t o  look  a t  t h e  

s t a t u t e s  and r e p l y  f u r t h e r  on i n  t h e  p roceed ing ,  i f  

t h a t  I s a c c e p t a b l e .  

THE H E A R I N G  O F F I C E R :  I ' m  s o r r y .  Say t h a t  

a g a i n .  

MR.  BELLIACK: I would l i k e  t o  c o n s u l t  t h e  

s t a t u t e s  and r e p l y  f u r t h e r  on i n  t h e  p roceed ing ,  i f  

t h a t  I s  a c c e p t a b l e .  

THE HEAR.ING O F F I C E R :  I guess  b e f o r e  you 

g e t  s t a r t e d ,  I have a questi ion of you, M r .  Moyle. I n  

your  rulemaking h e a r i n g  r e q u e s t ,  you r e q u e s t  t h a t  a 

s t a t e m e n t  of e s t i m a t e d  regul ta tory  c o s t  be p r e p a r e d .  

S t a f f  had p repa red  one a f t e r  t h e  May h e a r i n g ,  which  

was inc luded  i n  t h e  r e c o r d .  Is t h a t  one no t  

s a t i s f a c t o r y ,  i n  your  op in ion?  I ' m  a l i t t l e  b i t  

u n c l e a r  a s  t o  what t h i s  r e q u e s t  goes  t o .  

MR. MOYLE:  No. I t h i n k  w e  s imp ly  were 

e x e r c i s i n g  t h e  a b i l i t y  w e  have under  120 t o  a s k  f o r  
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t h a t .  I t  has  been p repa red .  I w o u l d n i t  s a y  i t ' s  

s a t i s f a c t o r y  from my p e r s p e c t i v e .  W e  d i s a g r e e  w i t h  

i t ,  bu t  i t  i s  what i t  i s .  

THE HEAKLING O F F I C E R :  I guess  my q u e s t i o n  

i s ,  a r e  you a s k i n g  S t a f f  t o  p r e p a r e  a n o t h e r  one?  

MR. M O Y L E :  I ' m  comfor t ab le ,  you know, 

u n l e s s  t h e y  have been persuaded  by a n y t h i n g  i n  t h e  

i n t e r v e n i n g  t i m e .  I f  t h e y  :Eeel comfor t ab le  w i t h  t h e  

p r e v i o u s  s t a t emen t  t h e y ' v e  p repa red ,  you know, t h e y  

can  r e d a t e  i t  and submit i t  o r  s t a n d  by i t .  

THE HEAR.ING O F F I C E R :  M r .  Hewi t t ,  do w e  

have a r e sponse?  

MR. HEWITT:  We're p repa red  t o  s t a n d  by i t  

a s  w r i t t e n .  

MR. MOYLIE: But :just s o  r e c o r d  i s  c l e a r ,  w e  

w i l l  p r e s e r v e  o u r  r i g h t  t o  c h a l l e n g e  t h e  s t a t e m e n t  a s  

p repa red  and i t s  c c n c l u s i o n s  and whatnot ,  b u t  I d o n ' t  

n e c e s s a r i l y  need ycu t o  do a n o t h e r  one t h a t  s a y s  t h e  

same t h i n g .  

MR.  BELLIACK: Madam Hearing O f f i c e r  , t h e  

n o t i c e  f o r  t h e  proposed rulemaking s t a t e s  t h e  s p e c i f i c  

a u t h o r i t y  t h a t  t h e  Commission i s  r e l y i n g  on a s  S e c t i o n  

366.05(1) of t h e  F l o r i d a  S t a t u t e s .  Tha t  r e sponds  t o  

M r .  Moyle s p rev ious  q u e s t i o n .  

MR. MOYLE:  Thank you.  I have no f u r t h e r  
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quest.ions. 

THE HEAF!ING OFFICER: Well, was your 

question as to the specific authority or the law 

implemented? 

MR. MOYLE: I asked as to the specific 

authority. And I presume that is the answer that I 

got; right? 

THE HEARING OFFICER: Yes. 

Mr. Moyle, did you have a statement that 

you wanted to make? 

MR. MOYLE: If there are any other 

questions, I guess - -  I mean, just for the record, the 

law implemented is - -  what :is the statute being 

implemented? 

MR. BELLiACK : It's listed as Section 

366.05 (3) . 
MR. MOYLIE: O.,ay.. And (1 is where you 

believe you derive the express statutory authority? 

MR. BELLiACK: That's the specific 

authority. 

THE HEAR.ING OFFICER: I think the reason 

why I asked the question I did is because I think - -  

to me, the law implemented :is also 366.05(1). I think 

that's an error on our part.. And I think the law 

implemented is also in 366.05(1), and that should be 
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added as a law implemented when the rule amendment is 

adopted, if it's adopted, or should be added to the 

rule if the amendment is not adopted. I think that 

should be added as the law implemented. 

MR. MOYLE: Okay. The point I wanted to 

make, which I think: we may have some disagreement on, 

is that I would argue that the Legislature in its last 

session, the 1999 Eiession, spoke to what is attempted 

here today with res'pect to adopting a rule that has 

retroactive impact , and wou:ld argue that it expressly 

said, and I'm quoting from : 1 2 0 . 5 4 ( 2 )  (f), the last 

sentence in there where it says, "An agency may not 

adopt retroactive rules, including retroactive rules 

intended to clarify existing law, unless that power is 

expressly authorized by statute. 

I would argue that this rule is doing just 

what the Legislature said agencies are not permitted 

to do, and would pcint out that the purpose and effect 

as set forth in the notice of rulemaking says, and I 

quote, "The purpose and effect clarifies that Rule 

2 5 - 6 . 0 4 9  ( 5 )  (a) only allows pre-1981 buildings to be 

master metered that are not currently individually 

metered." And for those reasons, I would argue that 

the proposed rule is legally insufficient and should 

not be adopted. 

FLOlRIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

r-. 

23 

THE HEAFLING OFFICER: Does anyone care to 

respond to that:? 

MR. McGE:E: Well, I think the same language 

that Mr. Moyle read makes it clear that all the 

Commission is doing is clarifying and codifying the 

intent of the rule from the time that it was adopted. 

There is no retroactive application here. And the 

same with the assessment of the regulatory impact, 

that there is no impact on the parties, because it's 

simply a codification of existing Commission policy. 

And for those reasons, it's perfectly - -  

it's appropriate, and it's consistent with the purpose 

of codifying Commission policy so that anyone looking 

at the rules of this Commission can understand and 

discern just what the Commission's policy is with 

respect to master metering and the prohibition that 

restricts master metering for the purposes of 

conservation arid the other goals that we talked about 

at the prior hearing, the transcript of which has been 

incorporated irito this record. So I don't see that 

there's any concern with the retroactive application 

when all we're doing is clarifying the intent of the 

Commission that: has been in existence since 1981. 

MR. BEASLEY: I would endorse those 

comments on behalf of Tampa Electric. 
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MR. HOFFMAN: On behalf of FP&L, I think 

everyone understands by now that all this proposed 

amendment does is clarify what has been longstanding 

Commission po1:icy i.n the application of this rule, 

specifically, that a building that was built prior to 

January 1 of 1981 simply cannot switch from individual 

metering to master metering unless the building was 

one of the types of buildings for which master 

metering is expressly authorized under the rule, and 

the building may on.ly be master metered if it was 

master metered prior to the January 1, 1981 date of 

the rule. So there is no retroactive application by 

virtue of this amendment. 

And the only other thing I would add is 

that this argument was raised at the October 5 agenda 

conference and rejected by the Commission. 

MS. SWIM: LEAF would join in the comments 

of the utilities. 

MR. MOYLIE: That is on the record, isn't 

it? 

MS. SWIM: I know. Strange times. 

MR. BELLACK: Madam Hearing Officer? 

THE HEARING OFFICER: Yes, Mr. Bellack? 

MR. BELLACK: The Staff would note that 

what's prohibited in the statute are not rules 
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rules intended to clarify existing law. And that 

raises the question as to whether this is a 

retroactive ru:Le. And based on the arguments noted 

previously, this is; not a retroactive rule in the 

understanding of the Commission Staff , because it s 

not intended to have any retroactive effect, because 

it doesn't differ from the policy already in place. 

THE HEARING OFFICER: Mr. Moyle, did you 

have anything furth.er that you wanted to bring up? 

MR. MOYLE: I would like to have an 

opportunity to file a written brief like we did at the 

last hearing, post-hearing comments. I think they 

will largely address this issue and set forth some 

legal argument as to why we have a differing view on 

the retroactive imFact of this proceeding. 

THE HEARING OFFICER: Are you going to be 

raising arguments different from what you have raised 

today? I'm wondering whether the other parties or 

participants here today should have an opportunity to 

read those comments and respond or whether they can 

they can file comments at the same time. 

MR. MOYLE: I think the way we did it last 

time is that everybody had three weeks or whatever it 

was to file, had a uniform filing date. I would be 
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comfortable with doing it iin the same fashion. 

THE HEAFLING OFFICER: I don't think you 

answered my question. Are you going to be raising 

different arguments; or additional arguments concerning 

your presumed retroactivity of the rule? 

MR. MOYLE: I be:lieve that would be one 

argument raised. I don't want to preclude myself from 

raising others. I want to 53et a copy of the 

transcript from tod.ay's proceeding - -  and we've 

incorporated and ad.opted the transcript of the 

previous proceedings - -  and have a chance to review it 

and submit some post-hearing written comments. 

THE HEAR.ING OFFICER: Are you all 

comfortable with filing at the same time? 

MR. McGEE: Well,, the issue that you raised 

certainly is one that has to be on the other parties' 

minds. If there are arguments that are going to be 

presented, in the interest of fully developing the 

record on those arguments, the pros and cons, it would 

be helpful to understand what those might be in 

advance. 

MR. HOFFMAN: I ' m  not sure what it is we're 

supposed to brief other than what Mr. Moyle has raised 

as this legal issue concerning the alleged retroactive 

application of the rule. We've incorporated the last 
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r e c o r d  of  t h e  rulemaking h e a r i n g  i n t o  t h i s  r e c o r d ,  and 

w e  f i . l ed  pos t -hea r i . ng  comments conce rn ing  t h a t  

r e c o r d .  So I guess: t o  t h e  e x t e n t  t h a t  w e  can ,  I would 

want n o t i c e  of what. i t  i s  w e ' r e  supposed t o  b r i e f  

beyond t h a t  l e g a l  i s s u e .  

And t h e  o n l y  o t h e r  t h i n g  I would s a y  i s  

t h a t  whatever  :it isi t h a t  w e  dec ide  he re ,  Your Honor, 

l e t ' s  make s u r e  w e  do i t  i n  a t i m e l y  f a s h i o n  s o  w e  can 

g e t  t h i s  t h i n g  done.  

THE H E A R I N G  O F F I C E R :  W e l l ,  I ' m  go ing  t o  

a d d r e s s  t h a t .  

MR. HOFFMAN: Okay. 

MR. MOYLE: And :[: guess  i n  r e sponse ,  i t ' s  

my p r e s e n t  i n t e n t  t h a t  most of t h e  comments would be 

addres sed  t o  th i s  l e g a l  i s s u e .  

THE HEAR.ING O F F I C E R :  W e l l ,  a l t h o u g h  i t ' s  

h i g h l y  i r r e g u l a r ,  l e t  m e  make a p r o p o s a l  and see what 

you t h i n k .  What i f  you w e r e  t o  f i l e  your  comments 

f i r s t ,  and t h e n  t h e  u t i l i t i e s ,  S t a f f ,  and LEAF,  who 

a l l  seem t o  be u n i t e d  i n  thi is  p roceed ing ,  cou ld  f i l e  

r e spons ive  comments t o  your  comments, and t h e n  you 

would have a chance f o r  r e b u t t a l .  Does anyone o b j e c t  

t o  t h a t ?  

M S .  S W I M :  Madam Hear ing  O f f i c e r ,  l e t  m e  

r a i s e  a p o i n t  t:hat i s  a concern  of L E A F ' S  t h a t  I 

~~ - 
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h a v e n ' t  r a i s e d  b e f o r e .  I d o n ' t  r e a l l y  o b j e c t  t o  t h e  

p rocedure  t h a t  you proposed ,  bu t  o u r  p e r s p e c t i v e  might 

cause  t o  you propose  a d i f f e r e n t  p rocedure .  

THE HEAFIING O F F I C E R :  Okay. 

M S .  S W I M :  W e  a g r e e  w i t h  t h e  i n t e n t i o n  t h a t  

S t a f f  has  here, ,  but we ' re  concerned t h a t  pe rhaps  t h e  

t e x t  cou ld  be i n t e r p r e t e d  i n  a d i f f e r e n t  way. And I 

wanted t o  e x p r e s s  o u r  concern  and make a p r o p o s a l  t o  

pe rhaps  c l a r i f y .  

THE HEAR.ING O F F I C E R :  Okay. 

MS. SWIM: My unde r s t and ing  i s  t h a t ,  you 

know, your  i n t e n t i o n  i s  that: t hese  f a c i l i t i e s  can  o n l y  

be mas te r  metered i f  t h e y  w e r e  mas te r  metered b e f o r e  

1 9 8 1  and t h e y ' v e  neve r  been conve r t ed  t o  an  i n d i v i d u a l  

meter.  Is that: an a c c u r a t e  s t a t e m e n t  of what t h e  

purpose  i s  h e r e ?  Master me te r ing  i s  o n l y  p e r m i t t e d  i f  

i t  was master metered b e f o r e  1 9 8 1  and t h e y ' v e  neve r  

been conve r t ed  t o  an i n d i v i d u a l  meter? 

MR. WHEELER: B a s i c a l l y ,  t h e  purpose  of t h e  

amendment was to c l a r i f y  t h a t  g r a n d f a t h e r  p r o v i s i o n .  

I n  o t h e r  words, i f  you w e r e  c o n s t r u c t e d  p r e - ' 8 1 ,  bu t  

you had i n d i v i d u a l  me te r ing ,  t h e  r u l e  would n o t  a l low 

you t o  t h e n  a t  some subsequent  d a t e  conve r t  t o  mas te r  

me te r ing .  But i f  you were mas te r  metered p r i o r  t o  

'81, t h e  g r a n d f a t h e r  provis j ion w i l l  a l l o w  you t o  
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remai.n master metered and to avoid those costs of 

converting at that point. 

MS. SWIM: And what if you were master 

metered before 1981. and you converted to individual 

meters? Could you then convert back if you decided 

you wanted to? 

MR. WHEEILER: NO. 

MS. SWIM: Okay. I agree with those 

intentions, and I'm concerned that the text could be 

read to authorize a pre-'81 building that was 

individually metered when it: was built to convert to a 

master meter because of the phrase "if not currently 

individually metered. I think that might create an 

incentive to convert. 

THE HEAR.ING OFFICER: Would you have a 

suggestion to make it better? 

MS. SWIM:: Well, I think we could eithe 

kind of add in the conversation that we just had that 

stated the intentions, or we could add a provision 

that says, "However, this pirovision shall not be 

interpreted to authorize conversion of any such 

pre-1981 facility from individual meters to master 

meters. I' 

MR. WHEELER: So you're saying that the 

proposed language doesn't do what we wanted to do? 
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MS. SWIM: I'm concerned that it could be 

read to authorize a conversion from a building that - -  

a pre-'81 building that was individually metered when 

it was built to a master meter. And that concern 

comes out of the text "if not currently individually 

metered. 

I mean, I have a level of comfort by the 

fact that we now ha.ve on the record your intentions. 

But since we are intending to clarify the rule here, 

maybe we ought to think about how clear the rule is. 

I feel like the way you described it just 

now was very cllear, and maybe we could look at that 

text and put that in, or the suggestion that I have to 

clarify the intention would work also. 

THE HEAR.ING OFFICER: Well, obviously, I 

don't think Mr. Moy'le is goying to support any change 

to further clarify it. So :C think if we could still 

hold to the schedule that I just proposed where 

Mr. Moyle were to make his comments, then the 

utilities, LEAF, and Staff could respond to Mr. Moyle, 

and if they come up with any language to better 

clarify the rule, they could include that in those 

comments, and then Mr. Moyle could rebut. 

MR.  MOYLIE: From my perspective, I guess 

that's a little unusual with respect to a rulemaking 
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proceeding .  G i v e n  t h e  h i s t o r y  of t h i s  one,  I t h i n k  i t  

seems t o  make some sense .  :I would j u s t  want 

c1ari .f  i c a t i o n  t h a t  t h e  comments t h a t  would be f i l e d  

would be i n  r e sponse  t o  t h e  comments f i l e d  by m y  

c l i e n t ,  and i t  would n o t  go o u t  beyond what w a s  r a i s e d  

i n  o u r  i n i t i a l  s e t  of comments. 

THE HEAJXING O F F I C E R :  E x c e p t  f o r  t o  f u r t h e r  

c l a r i f y  t h e  language  of t h e  r u l e .  

MR. MOYLE: With respec t  t o  t h e  p o i n t  t h a t  

L E A F  j u s t  r a i s e d .  

THE HEAR.ING O F F I C E R :  R i g h t .  Tha t  would be 

f i n e  by m e .  Is t h a . t  f i n e  by everyone e l s e ?  

MR. HOFFMAN: Y e s .  

MR. M c G E ~ E :  Y e s .  

MS. S W I M : :  Y e s .  

MR. B E A S L E Y :  T h a t ' s  f i n e .  

THE HEAR.ING O F F I C E R :  B e c a  se I t h i n k  

everyone e l s e  has ra i sed  t h e i r  - -  made t h e i r  

s t a t e m e n t s  i n  t h e  p r e v i o u s  proceeding,  which i s  now 

i n c o r p o r a t e d  i n t o  t h i s  one .  

MR. MOYLIE: T h a t ' s  a c c e p t a b l e .  

THE H E A R I N G  O F F I C E R :  M s .  S w i m ,  w a s  t h e r e  

any o t h e r  reason why  y o u ' r e  here t o  p a r t i c i p a t e ?  Was 

t h e r e  anyth ing  e l s e  t h a t  you wanted t o  b r i n g  up? 

M S .  S W I M :  N o ,  t h a n k  you.  
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THE HEAFLING O F F I C E R :  M r .  Moyle, w a s  t h e r e  

any th ing  e l s e  you wanted t o  b r i n g  up? 

MR. MOYLE: I t h i n k  t h a t  covers i t .  W e  

j u s t  need t o  I guess  ge t  t h e  t i m i n g .  W e  need t o  have 

a t r a , n s c r i p t ,  and when t h e  t r a n s c r i p t  i s  a v a i l a b l e  - -  

THE HEAR.ING O F F I C E R :  Y e s ,  w e  need t o  t a l k  

about  t i m i n g ,  which i s  what g o t  u s  i n t o  t r o u b l e ,  

p a r t i c u l a r l y  t h e  S t . a f f  i n t o  t r o u b l e  t h e  l a s t  t i m e ,  

which. i s  why w e  are: h e r e  a g a i n .  

MR. HOFFMAN: Your Honor, b e f o r e  you do 

t h a t ,  may I put: a n o t h e r  e x h i b i t  i n t o  t h e  r e c o r d ?  

THE HEAR.ING O F F I C E R :  S u r e .  

MR.  HOFFMAN: I would a s k  t h a t  t h i s  

document be marked a s  E x h i b i t  4 and a d m i t t e d .  

THE HEAR.ING O F F I C E R :  D o e s  t h e  h e a r i n g  

o f f i c e r  no t  get: one? 

MR. HOFFMAN: F o r  t h e  r e c o r d ,  she  d o e s .  

A s  I: mentioned e a r l i e r ,  Your Honor, t h i s  i s  

a r u l e  t h a t  has  been amended over  t h e  years  a number 

of t i m e s .  The amendment i t s e l f  which i s  r e f l e c t e d  i n  

t h i s  r u l e  i s  n o t  germane t o  t h e  p roceed ing .  However, 

t h e  f o u r t h  page of t h i s  document does  c o n t a i n  a 

summary of t h e  r u l e ,  and i n  t h e  second pa rag raph ,  t h e  

document speaks  t o  t h e  o r i g i n a l  i n t e n t  of t h i s  r u l e ,  

which w e  do b e l i e v e  i s  r e l e v a n t .  
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THE HEARING OFFICER: So I'm assuming it's 

that first sentence of the second paragraph under the 

summary of the rule that you think is - -  

MR. HOFFMAN: Yes, ma'am. 

MR. BELLACK: Could you read that into the 

record? 

THE HEAE.ING OFFICER : "The original intent 

of the rule was to restrict the instances where master 

metering could be used and thereby require individual 

meters wherever possible as a conservation measure." 

And this is the certification filed by William Harrold 

on September 14, 1988, of the Secretary of State - -  or 
it's dated September the 14th. It's not really clear 

when it was filed. 

Well., this exhibit, as well as the other 

exhibits that have been identified today, are accepted 

into the record. 

MR. HOFFMAN: Thiis would be Exhibit 4 ?  

THE HEARING OFFICER: Yes. 

(EXHIBIT 4 WAS IDENTIFIED AND RECEIVED IN 

EVIDENCE. ) 

MR. MOYLE: I guess I just have - -  I mean, 

it says what it: says, but - - -  I mean, are we familiar 

enough with this to ask questions of it? 

THE HEARING OFFICER: Well, Mr. Moyle, as I 
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recall, at the last: hearing you brought forward some 

exhibits that weren't even the complete exhibit , where 

we were not even sure who the author was or didn't 

have the complete one. So :I think we were very 

liberal in allowing those in, so I have no problem in 

allowing this one i.n. Are you questioning the 

authenticity of it? 

MR. MOYLE: No, :I don't have an objection 

to it. I just want to ask a question about - -  if it's 

being offered as a summary of the rule, I wanted to 

ask a question ab0u.t one portion of the summary of the 

rule, where specifically the last line says, "The 

proposed revision clf the ru:Le would permit the use of 

other reasonabl!e apportionment methods in addition to 

submetering," and ask what ask for clarification or 

expansion on that Faint either from Mr. Hoffman's 
viewpoint or from Staff s viewpoint. 

THE HEARING OFFICER: I think that goes to 

Subsection 6 or Paragraph ( 6 )  (a) , where you can see 

there was an amendment. But: I guess I shouldn't be 

the one talking. 

MR. HOFFMAN: Your Honor, let me try to 

respond. I know nothing more about this document 

other than what: the document: itself says. And I 

believe that that sentence is referring to the 

FLOIRIDA PUBLIC SERVICE COMMISSION 
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amendment i t s e : l f ,  which a g a i n  i s  no t  germane t o  t h e  

l i m i t e d  scope of t h i s  p roceed ing .  I b e l i e v e  t h a t  was 

an amendment, as r e f l e c t e d  .in t h i s  document, t h a t  

a u t h o r i z e d  o t h e r  agpor t  ionment m e t  hods beyond 

submeter ing  f o r  t h e  owner o f  t h e  f a c i l i t y ,  i . e .  , t h e  

customer of  r e c o r d ,  t o  r ecove r  t h e  c o s t  of e l e c t r i c  

s e r v i c e  where mas te r  me te r ing  i s  a u t h o r i z e d .  I t h i n k  

t h a t ' s  what t h i s  p a r t i c u l a r  amendment i n  1 9 8 7  was 

a d d r e s s i n g .  

MR. MOYLE: Do you t h i n k  t h e  amendment i s  

germane o r  no t  germane? 

MR. HOFFMAN: I d o n ' t  t h i n k  i t ' s  germane. 

I t h i n k  t h e  summary of t h e  r u l e  is germane, b u t  t h e  

amendment i t s e l t f  i s  n o t .  But I wanted t o  i n c l u d e  t h e  

e n t i r e  document:, no t  j u s t  a p o r t i o n  of i t .  

MR. MOYLIE: J u s t  so w e ' r e  c l e a r ,  t h i s  

t h e  r u l e  a s  

o r i g i n a l l y  

summary of t h e  r u l e  i s  no t  t h e  summary of 

t h e  p o r t i o n  t h a t  we ' r e  d e b a t i n g  today  was 

e n a c t e d ;  c o r r e c t ?  

MR. HOFFMAN: T h a t ' s  i n c o r r e c t  The r eason  

I have o f f e r e d  t h i s  e x h i b i t  i s  because  t h e  summary of 

t h e  r u l e  c l e a r l y  s t a t e s  that; t h e  o r i g i n a l  i n t e n t  of 

t h e  r u l e ,  and t h i s  i s  Rule 25-6 .049 ,  was t o  r e s t r i c t  

t h e  i n s t a n c e s  where mas te r  me te r ing  cou ld  be used  and 

t h e r e b y  r e q u i r e  ind . iv idua1  meters wherever  p o s s i b l e  a s  
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a conservation measure. And I think that's directly 

on point. 

MR. MOYLE: I don't disagree. All I'm 

tryin.g to find out is, from a timing perspective, is 

this summary of rul,e the summary of rule that was 

issued at the time the pre-:L981 language was put into 

the rule, or is thi,s summary of the rule something 

that was created four or five years down the road when 

they did some amend.ments? 

MR. HOFFMAN: Again, Mr. Moyle, my 

knowledge of this d.ocument :is no more than yours. I 

can only look at th.e document. It appears as though 

this was a document that was drafted and incorporated 

in Docket No. E370295. That leads me to believe that 

this summary of the rule was incorporated in 1987, if 

not 1988. I don't know exactly when this was filed. 

THE HEAR.ING OFFICER: Well, I think that 

the rule language attached answers your question. The 

grandfather amendment that we're clarifying was 

already a part of the rule. 

MR. MOYLIE: Okay.. Again, I just wanted to 

get it clear. I mean, this is the first time I've 

seen the document. I just want to make sure I 

understand what: it's being offered for and the impact 

of it. 
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MR. HOFFMAN: And just so we're clear, it's 

being offered a s  evidence o f  the original intent of 

this rule as it: was adopted back in 1980 or 1981, 

whichever it was, concerning the grandfathering of the 

master metered buildings. 

THE HEAR-ING OFFICER: Does anyone have 

anything else? 

Okay. Let's talk about timing. 

As :C understand from my conversations with 

JAPC concerning the new requirements in 120.54 

concerning the timing of rulemaking, as long as we're 

clear on the record, and if I publish a notice if 

we're going to go past 45 days past the hearing as to 

when the Commission will vote on my recommendation, 

then we are smooth sailing. 

I need to ask the court reporter how long 

it will take for th.e transcript. 

THE REPORTER: Joy determines that , but 

probably a week. 

THE HEAR.ING OFFICER: A week? Okay. Today 

is December the 2nd.. If we get the transcript back by 

December the 9t:h, three weeks from that is December 

the 30th. That's with the Christmas holidays in 

between. 

Is that going to create a problem, 

FLORIDA PUBLIC SERVICE COMMISSION 
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M r .  Moyle? Is t h r e e  weeks s u f f i c i e n t  f r o m  t h e  d a t e  of 

t h e  t r a n s c r i p t : ?  

MR. MOYLE:  I t h i n k  i t  would work f i n e .  

I have a problem, 1'11 just l e t  you know, maybe f i l e  

someth ing .  But: I t h i n k  t h a t  shou ld  work .  

THE H E A R I N G  O F F I C E R :  Okay. So M r .  Moyle 

w i l l  o f f e r  h i s  comments on December t h e  3 0 t h ,  and t h e n  

t h e  u t i l i t i e s ,  S t a f f ,  and LEAF w i l l  have an  

o p p o r t u n i t y  t o  respond t o  Mr .  Moyle's  comments, as  

w e l l  as  t o  sugges t  c l a r i f y i n g  language t o  t h e  r u l e  i f  

you b e l i e v e  t h a t ' s  necessary.  I f  w e  do t h r e e  weeks 

from t h e r e ,  t h a t  i s  go ing  t o  be January  t h e  2 0 t h .  Is 

t h a t  enough time? 

MR. BEASLEY: Ye!;. 

THE H E A R I N G  O F F I C E R :  And t h e n  do you need 

t h r e e  weeks a f t e r  t h a t ,  M r .  Moyle, t o  - -  

MR.  MOYLIE: That w i l l  be f i n e .  

THE HEAR.ING O F F I C E R :  So t h a t  would be 

February  t h e  1 0 t h .  M r .  Moy:Le w i l l  have an  o p p o r t u n i t y  

t o  r e b u t .  And I r ecogn ize  t h i s  i s  h i g h l y  i r r e g u l a r  t o  

do t h i s  i n  a rulemaking p roceed ing ,  bu t  I t h i n k  t h a t  

i t  i s  a p p r o p r i a t e  conce rn ing  t h e  unique  s i t u a t i o n  t h a t  

w e  a r e  i n  h e r e  today .  

So t h e n  f r o m  t h e r e ,  t h e n  I w i l l  f i l e  a 

recommendation t o  t h e  C o m m i s s i o n .  And t y p i c a l l y  when 
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t h e r e ' s  a h e a r i n g  o f f i c e r  l i k e  myself f o r  a r u l e  

hear i .ng ,  t h e n  : I ' m  t h e  o n l y  one t h a t  w i l l  be a b l e  t o  

d i s c u s s  t h e  ru:Le w i . t h  t h e  Commission, and I w i l l  be 

t h e  o n l y  one t h a t  s i g n s  o f f  on t h e  recommendation. 

The o n l y  agenda :in March on my c a l e n d a r  i s  

March t h e  2 8 t h .  L e t  m e  check and make s u r e  t h a t ' s  

r i g h t . .  I t  looks  1 i .ke  t h e  o n l y  agenda i n  March i s  

March 2 8 t h .  S o  I k r i l l  f i l e  my recommendation on March 

t h e  1.6th and t h e n  t a k e  i t  t o  agenda on March t h e  2 8 t h ,  

and t.hen a c t  a c c o r d i n g l y  based  upon t h e  Commission's 

dec i s ' i on  from t h e r e .  And t h i s  s chedu le  does  no t  

i n c l u d e  f i l i n g  any k ind  of r e v i s e d  C E R C .  

MR.  MOYLE: W e  would s t i p u l a t e  t h a t  t h e  one 

t h a t  has  been previ .ous ly  f i l e d  i s  i n c o r p o r a t e d  and 

adop ted  a s  i f  JEully s e t  f o r t h  a f t e r  t o d a y ' s  d a t e .  

THE HEARLING O F F I C E R :  S o  i s  everyone  f u l l y  

aware of t h a t  s chedu le?  

M S .  S W I M :  I have a q u e s t i o n ,  Madam Hear ing  

Off ic ie r .  

THE HEARING O F F I C E R :  Okay. 

M S .  S W I M :  I d o n ' t  have any problem w i t h  

go ing  w i t h  t h e  c u r r e n t  c e r t i f i c a t i o n ,  bu t  I ' m  

concerned - -  I wanted t o  make s u r e  t h a t  i f  S t a f f  came 

t o  b e l i e v e  o r  you came t o  recommend t h a t  t h e r e  needed 

t o  be a c l a r i f i c a t i o n  of t h e  t e x t  t h a t  t h a t  would be 
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p o s s i b l e  w i  thoi i t  r e c e r t i f y i n g  . 

THE HEAI;!ING O F F I C E R :  Y e s .  

MS. SWIM: Thank you.  

THE HEAFIING O F F I C E R :  You would have t o  

convince  m e  i n  your  p o s t - h e a r i n g  comments t h a t  your  

sugges t ed  t e x t  i s  h e t t e r  t h a n  w h a t ' s  i n  t h e  r u l e ,  and 

I wou.ld have t o  recommend t h a t  t o  t h e  Commission. 

M S .  S W I M :  R i g h t .  But i t  wou ldn ' t  c r e a t e  a 

need t o  r e c e r t f i f y  o r  any th ing  l i k e  t h a t ?  

THE HEAR-ING O F F I C E R :  No. But t h e  t h i n g  i s  

t h a t  i n  o r d e r  t o  do t h a t ,  t h a t  has t o  be i n c l u d e d  i n  

t h e  r e c o r d  of t h e  h e a r i n g .  I c a n ' t  recommend a change 

t h a t ' s  no t  a l r e a d y  i n  t h e  r e c o r d .  

M S .  SWIM: Okay. Thank you.  

MR. HOFFMAN: L e t  m e  r a i s e  t h e  p o s s i b i l i t y  

of an. a l t e r n a t i v e .  

THE HEARLING O F F I C E R :  Okay. 

MR. HOFFMAN: I d i s a g r e e  t h a t  t h e r e ' s  

anyth.ing p a r t i c u l a r l y  unique  about  t h i s  ru l emak ing .  

Bas:icall.y, where we ' r e  a t  compared t o  where 

w e  w e r e  i n  t h e  May, summer t i m e  frame of t h i s  p r o c e s s  

i s ,  we 've  r e p u b l i s h e d  t h e  r u l e .  The Commission has  

o r d e r e d  t h a t  the  r u l e  be r e p u b l i s h e d ,  and i n  do ing  s o ,  

r e j e c t e d  a recommendation t o  r o l l  t h e  ru lemaking  i n t o  

t h e  g e n e r i c  docke t .  And a t  t h e  agenda M r .  Moyle 
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raised and the Comniission rejected, and he has again 

raised today tlie issue of a potential statutory 

impediment to this rule, the allegation that it would 

violation the provi.sions of 120.54(2) ( f ) .  

What I would suggest and ask Mr. Moyle is, 

unless there is some other issue that is out there 

that he's not making us awaxe of , why don't we all 

just address tlie retroactive statutory issue 

simultaneously, together with the opportunity for LEAF 

or anyone else to suggest alternative rule language, 

and let s move forward? 

THE HEAFLING OFFICER: That's fine with me. 

I waei simply trying to help you all out as far as - -  

MR. MOYLE: I thought we just agreed to an 

unusual proceeding that would give them the benefit of 

doing that. I thought that's what we just spent all 

this time working out. I tlhink it makes sense to me. 

We ought to stick with it. 

THE HEAFLING OFFICER: I mean, if you all 

are comfortable filing comments at the same time as 

Mr. Moyle, that's - -  

MR. HOFFMAN: I am very comfortable - -  

THE HEAFLING OFFICER: - -  fine with me. 

MR. HOFFMAN: All I'm trying to convey, 

Your Honor, is that. I don't think there's anything 
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unique about what has happened here other than the 

time period has expired on the first go-round. 

I do think that there was a clear statement 

from the Commisssioners on the record that they wanted 

to move forward with this. And I think that the 

process that's being discussed is not the type of 

process that moves us forward in an expedited way and 

an orderly way.. 

Now, it's not overly objectionable to me, 

but I think that unless theire is some issue that 

Mr. Moyle has that he has not raised to date, why 

can't we all agree to brief the issue of the potential 

retroactive application of this rule simultaneously, 

together with any proposed alternatives to the rule 

language, and ].et's move foirward with this thing? 

That would be my alternative suggestion. 

MR. BEASLEY: We would be willing to abide 

by that suggestion. 

MR. McGEE: That presumes then that the 

issue is the retroactive application, whether or not 

there is that. And I guess the concern that we had 

expressed before is whether or not there might be some 

other issues that would come out. If it's agreed by 

all the parties that that is the issue that will be 

raised, I think that's perfectly acceptable. 
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MR. MOYLE: And I'm just not going to 

agree to that. I told them - -  I've been up-front with 

everybody. I've given peop:le a heads-up on things. 

That will be an issue. But I'm going to take these 

transcripts, arid we're going to go back, and we're 

going to go through them and look at what has been 

raised and put together the best legal brief that we 

can. And I'm not going to stipulate or agree that 

it's going to be limited to one issue. 

MR. HOFFMAN: We:L1, I think that Mr. Moyle 

can raise the same issues that he raised in the 

post-hearing commen.ts that lie filed last time based on 

the same record, wh.ich maker; up the bulk of this 

record. 

I ann willing to move forward on a 

simultaneous f i-ling basis based on Mr. Moyle s 

representation that he does believe there's an issue 

concerning retroactive application and a problem under 

Chapter 120. And if Mr. Moyle raises something else, 

he raises something else. 

THE HEARING OFFICER: Mr. Bellack? 

MR. BELLIACK: Well, I believe that the more 

recent suggestion is the appropriate procedure for 

rulemaking. Arid I would note that no amount of 

briefing can conclusively determine that an issue is 
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exhaustively -.- that either an issue or all issues are 

exhaustively presented. So there's always a somewhat 

arbitrary compiromis~e as to the process coverage and 

the process efficiency, and I think that the simpler 

process is the appropriate process for this 

proceeding. 

But on the other hand, if any party raises 

an issue that the bench fee:ls needs more information 

from the parties, the bench can always come back to 

the parties and request further clarification on 

whatever that additional issue may be. 

THE HEAR.ING OFFICER: I do agree with that. 

So I[ guess it comes down to you, Mr. McGee 

and Ms. Swim, wheth.er you a:L1 are comfortable with the 

schedule as I had just set :it out or if you're 

comfortable wit:h filing comments at the same time as 

Mr. Moyle. 

MR. McGEE: Well,, with the opportunity that 

you just referred to about opening it up if - -  

THE HEARING OFFICER: Well, that's if I 

think I need more information. 

MR. McGEE: Right:. And I'm not 

uncomfortable in trusting your judgment on that, 

certainly. And if that does allow to us to compress 

the schedule, then I have no objection to that. 

FL0:RIDA PUBLIC SERVICE COMMISSION 



10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

45 

MS. SWIM: Either of the procedures is 

acceptable to LEAF. 

THE HEAFLING OFFICER: A l l  right. So that 

means that everyone's comments will be due on December 

the 30th, the :Last filing day before the New 

Millenium. 

Then the! next agenda date where I would be 

able to file a recommendation would be for the 

February 15th agenda, and that recommendation would be 

due on February the! 3rd. S o  everyone - -  

MS. SWIM: I wonder if we might - -  since I 

have some out-of-town trave:l plans and 1'11 be 

returning on December 29th, if we could just make it 

Janua.ry 2nd. :C don't have a calendar in front of me, 

but it would be preferable :if I could do it when I was 

in tolwn rather than out of town. 

MR. MOYLE: Since we compressed it greatly 

with the alternative suggestion, you know, with the 

holiday time, why don't we throw another week or ten 

days on that end, a.nd you can still make your February 

15th. We ought: to try to do it so that whatever the 

last day is, you ca.n still make that February 15th. 

And I apologize. I: don't have a calendar in front of 

me. 

THE HEAR-ING OFFICER: Well, 1'11 tell you 

FLORIDA PUBLIC SERVICE COMMISSION 
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w h a t .  I can  gua ran tee  you t h a t  I ' m  n o t  go ing  t o  look  

a t  i t  b e f o r e  Janua ry  t h e  2 1 s t ,  s o  Janua ry  t h e  2 1 s t  i s  

when t h e  comments w i l l  be due .  

MS. SWIM: Thank you. 

THE HEAF-ING O F F I C E R :  And t h a t  g i v e s  m e  - -  

okay.  J u s t  s o  we ' re  a l l  c l e a r  - -  and t h a t  w i l l  g i v e  

you more t i m e  f o r  t h e  t r a n s c r i p t .  So t h e  t r a n s c r i p t  

w i l l  be f i l e d  on December -.- l e t ' s  j u s t  go ahead and 

g i v e  you - -  I h e l i e v e  i t ' s  customary f o r  u s  t o  g i v e  

you two w e e k s .  L e t ' s  j u s t  go ahead and do t h a t .  T h e  

t r a n s c r i p t  w i l l 1  be f i l e d  on December t h e  1 6 t h .  

Eve ryone ' s  comments a r e  due on Janua ry  t h e  2 1 s t .  My 

recommendation w i l l  be f i l e d  on February  t h e  3 rd  f o r  

t h e  February  1 5 t h  agenda.  

L e t  m e  j u s t  check one t h i n g  and make s u r e  

t h a t ' s  - -  w i t h  t h e  unde r s t and ing  t h a t  i f  I t h i n k  t h a t  

I need a d d i t i o n a l  i n f o r m a t i o n ,  I w i l l  r e q u e s t  i t  of 

t h e  p a r t i e s ,  which would more t h a n  l i k e l y  change t h e  

t i m e  f o r  t h e  agenda.  

Does anyone have any th ing  f u r t h e r ?  

MR. HOFFMAN: A concern  was r a i s e d  t h a t  

February  t h e  3 r d  may f a l l  on a weekend day .  I j u s t  

d o n ' t  know. 

THE H E A R I N G  O F F I C E R :  Well ,  acco rd ing  t o  

t h e  Commission c a l e n d a r ,  February  3 rd  i s  a Thursday.  
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A n d  a .ccording to m y  ca l enda r  which I made myse l f ,  

w h i c h .  i s  p robab ly  f o l l o w i n g  t h e  C o m m i s s i o n  c a l e n d a r ,  

February t h e  3 r d  i E i  a T h u r s d a y .  D o e s  anybody have a 

calen.dar  t h a t  was p r i n t e d  by someone? 

MR. VALDEZ:  T h e  on ly  r eason  why I asked 

i s ,  we're due  o u t  i n  A l b u q u e r q u e  f o r  a conference ,  and 

on t h . e  2nd I t h i n k  I ' m  supposed t o  be f l y i n g  o u t ,  

w h i c h  I be l ieve  - -  

THE HEAR.ING O F F I C E R :  Is  a Wednesday. 

MR. VALUEZ:  - -  is a F r iday .  

THE HEAR.ING O F F I C E R :  D o e s  anybody have a 

checkbook? 

MR. VALClEZ: I f  fit 's a Thursday,  I s t a n d  

c o r r e c t e d .  

MR. MOYLIE : T h a n k  you f o r  your  t i m e .  

THE HEAR.ING O F F I C E R :  T h i s  h e a r i n g  i s  

concluded .  

(Proceed. ings concluded a t  1 0 : 3 3  a . m . )  
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STATE; O F  FLORIDA ) 

COUNTY O F  LEON ) 

C E R T I F I C A T E  O F  REPORTER 

I ,  MARY ALLEN NEEL,  RI?R, 

DO HEREBY CER.TIFY t h a t  t h e  h e a r i n g  i n  Docket  N o .  

9 8 1 1 0 4 - E U  w a s  heard. by Mary Anne H e l t o n ,  Hear ing  

O f f i c e r ,  a t  t h e  time and p l a c e  h e r e i n  s t a t e d ;  i t  i s  

f u r t h e r  

C E R T I F I E D  t h a t  I s t e n o g r a p h i c a l l y  r e p o r t e d  t h e  

s a i d  p roceed ings ;  t h a t  t h e  same has  been t r a n s c r i b e d  

under  m y  d i r ec t ;  s u p e r v i s i o n , :  and t h a t  t h i s  t r a n s c r i p t ,  

c o n s i s t i n g  of 47 pages ,  c o n s t i t u t e s  a t r u e  

t r a n s c r i p t i o n  o f  m y  n o t e s  of s a i d  p roceed ings .  

DATED t h i s  1 5 t h  day of December, 1 9 9 9 .  
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