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IN TEE UNITED STATES DISTRICT COWRT FOR THE 
NORTHERN DISTRICT OF FLORIDA 

TALLAEASSEE DIVISXON 

Defendants. 

ORDER ON MOTION TO DISMISS 
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cgmpeting lGcal  exchange c a r r i e r ) .  1nterned;a kizs named 3s 

3 d d i t  i on a 1 de f e nd an t s t he  F 1 o r i da F LL b 1 i c S e r v F c e c‘ zmm 1 s 3 1 G I-, 

, a d  its individual Ccmiss ione r s  in t h e i r  official 

t a p a c i t i e s .  

The F1ork.a Ccmxission acd its Cormlssioners hws m v c d  

to dismiss the zomplaint based on Z l e v e n t h  &nendnent 

immuniry and f3r  faiicre to s t a t e  a claim m whien r e l i e f  

mzy be TraRted. 1 c G n c l u d e  t h a t  t h e  SIever:+,l? &~er+~~:l-:r. -!,:= 

not bar  In t emed ia ’  s claims against t k  i n d i ~ i S u a l  

Comnissioaers to the extent based crr federal law, ~ 2 s  b x  

iri termedia’s claims a c a i n s t  t h e  individual Cornmssisners t o  

t k  e x t e n t  based solely on s t a t e  law, c h a t  :he F l o r i d 5  

Cammission s b m l d  be dismissed as a d e f e n d a x ,  and r h a t  :I-! 

z t h e r  respects t h e  motim ta dismiss should be deriied. 

Under  4‘’ U .S.C.  S 2 5 2 : e )  ( 6 I v  t h i s  t o u r t  has 

j ~ r i ~ d l c t i o n  to revied cer tai r .  “det3rminat;gns” c f  x z t z  
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a c a r d a n c e  wita Z x  Parte 'focnq, 2 0 9  U . S .  1 2 3 ,  2 8  5 .  Ct. 4 - ! 1 ,  

5 2  L. Ed. 714 (1908), ,x!d thus is rAct barred by t h e  E l e v e n r h  

.4mendment. See Y Z I  Telecc l i"r , i8=:at ims Carp,  v ,  BellSc I:: th 

Telecc.mur. 1 ca': i c l n s  , Inc., 1347  WL L 3 3 4 5 3  ( N . 3 .  F l a .  3 3 7 .  

4x Farte Ycmq cmes no t ,  however ,  a u t , h o r i z e  scTigz3 :n 

feder31 cour t  against s t a t e  o f f i c i a l s  seeking t o  =ompel 

zompliance with s r a t s  law. See,  e . q .  r Penchurst S:zts 

S c h o l  3rd 3osp.  v .  Haleerman, 4 6 s  L S .  5 9 ,  121,  I S 4  S. "t. 

30C, 7 9  L.Zd.Zsl 67 ( 1 3 3 4 )  :kcldirn.rJ :kat  '~;-.e E ~ ~ V P T - : ~ :  

Amendment b a r s  any clair. for  in:unctive re l ief  Sase i  or. 

state ia.vll against a scate or against a s t a t e  off icer  i n  h i s  

or her s f f i t i a l  capacity). 

t h e  Ccmissicners based s o l a l y  m st3te law, unaffected 5:: 

t h e  ZeqJiremonrs a f  t h e  T e ~ % G n " l C 3 t l G n S  Act, 

barred b y  the! Eleventh h e n h e n t .  

b 

Any c l a k s  by Intermedis against 

t , h s  d ~ e  

' riith rsspect to t h e  Floz ida  Ccirunission i t s e l f ,  t h e  

appropriate dispDsitiJn is t h e  sarrie as i n  AT&T C o n ~ s . ,  Yi7.z. 

v. GT E F l o r i d a ,  I ac. I No. 4 :  97cvSSO-RE ( S .  E. FLa. Se::. . .  . , 

2000)  : 



I dismiss t h i s  case as a g a i n s t  t h e  F l o r i d a  
Commission cn  the grounds t h a t  i t s  presence in 
this case a s  a defendant  is merely r e d c n d a c  t ( >  
t h e  presence of t h e  C m m i s s i o n e r s  i n  :heir 
o f f i c i a l  capacities. Cf. %sbv tr, I C i t v  of  
Crlando I 9 3 1  F.2d 764 ,  776  (11th C x .  1991)  
[apprcving dismissal of o f f i c i a l  capacity 
defendants xhose presence was merely redundant to 
naming of i n s t i t : x i o n a l  c ie fendant ) .  1 t h u s  do n o t  
address t h e  scbstaRtia1 issue of w h e t h e r  t h e  
Florida Corrnissicn has waived i c s  E l e v e n T h  
Amendnent immunity from s u i t  ir! federa l  c o u r t  b y  
choosing t o  conditct an arbitration and t o  rsnder a 
determination explicitly subjec t  to review in 

Corn. v .  I l - l i nc i s  B e l l  r e l .  Co. I 222  F.3d 323 (7th 
C i r .  2000)  (finding w a i v e r )  wich .  e , a . ,  G ;E N o r t h ,  
I R C *  L T .  S t r a n q ,  2 0 9  F.3d 909, 922 n.6 (6th Cir. 
2000) ( e x y r e s s i n g  skepticism toward waiver 
theory). Any rcling c n  t h i s  issue in :his c a s e  
would make no r e a l  d i f fe rence  and t h u s  
appropriately shculd be avoided. Cf. Ashwarder ' J .  

TVA, 297 U.S. 2 8 8 ,  341, 5 6 5  S. Z t .  465, 50 L. Si. 
6 8 8  (1936) (Brandeis, J. concurring) . 

federal c c u r t .  Compare, e . a , ,  MCI Te,ecoms 1 

Id. (slip opinion at 6 n.2) Intermedia's claims a g a l m t  

t h e  Flarida Commission in i t s  name t h u s  will be dismissed. 

T h a t  leaves t h e  issue of w h e t h e r  t h e  complaint s h c : i l a  

3e dismissed f o r  f a i l u r e  t o  s t a t e  a claim on w h i c h  r e l i e f  

may be granted. A mstion to dismiss f o r  f a i l u r e  t o  s t a t e  a '  

claim should be granted o n l y  if it appears to s. certainty 

that t h e  p l a i n t i f f  w x l d  be unable t o ~ e c o v e r  m d e r  a n y  s ( x  
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of  f a c t s  t h a t  could be proved in support gf t h e  c o r , p l a l n t .  

See, e a . ,  Hunnincrs v. Texac 0, I n c . ,  2 9  F.3d 1480, 1 4 8 4  

( 1 1 t h  Cir. 1 9 9 4 ) .  The mot ion  t o  dismiss now before  t h e  

cclurt does not meet this standard. 

I need n o t  address a t  this tine the issge of t,ke z x r e r ~ t  

to which 5 2 5 2 ( e ) ( 6 !  authorizes r e v i e w  in f ede ra l  c o u r t  of 

s t a t e  comnissicn decisions interpreting iriterconnectxm 

agreemems. It is eqough f m  p resenc  ~ K F O S ~ S  tc r:*l;cc.gr;A.'2 

t h a t  there a r e  a t  least same c i r cc rmt5Rces  hcder WY:?. 5 % ~ ~  

review would be available; o t h r w i s e  s t a t e  conmiss ions  cchild 

render 5 252 ( e )  f 6) v i r t u a l l y  meaningless, simply by 
b 

approving appropriate agreernents bct interpreting them in a 

manner inconsistent w i t h  t h e  Teiecom-l inicat ions A c t .  T h 2 t  

cannot be w h a t  Congress intended when it adopted S 

2 5 2 ( e j  ( 6 ) .  Whether this is a case i n  which  the F h r i d a  

Commission's i n t e r p r e t a t i o n  is inconsistent w i t h  the 

Te1ecxn" ica t ions  Act is an x s u e  t h a t  car" .  properly b? 

resclved on motion t c  dismiss. 

Moreover, Intermedia c l e a r l y  p.3.s stated a clsim fx 

declaratory r e l i e f  regarding t h e  nearing of irs 
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x t e r c m n e c t i o n  agreement ( a s  amerided) w i t h  B e l l S o u t h .  i h e n  

if it turns o u t  t h a t  either i r t t r p r e t a t l o n  of tkc a ~ r e e ~ n t :  

would Rot v i o l a t e  federal  law, there  re rna im a s t a t e  lain, 

issue on which declaratory r e l i e f  w u l d  be appropziate, a t  

l e a s t  absent a jurisdic%ignal bar .  

Commissioners have  E l e t r e n t h  Pnendrnent, u n ” m r , i t y  f r m  C ~ T . T . : ;  

based solely on s t a t e  law, B e l l S o u t h  does n D t .  The 

procedural acd jurisdictional issues t h a t  might be preserxea 

frcm acy holding t h a t  federal  law does ilot impact t h e  

i n t e r p r e t a t i o n  of t h e  agreemenr, a re  n o t  n c x  before t h e  

c o u r t ;  what is clear  is t h a t  the complaint s t a t e s  a : l a i r :  C Y .  

which r e l i e f  cou ld  be granted ,  judged by t h e  Hunnrncls 

standard. 

Although t k e  

L 

For these reasons, 

IT IS CXDERED: 

1. Defendants‘ notion t o  disrniss (document 3 )  1s . 

GRANTED IN PART and DENIED IN FART. 

Florida Public Service  Ccmmission in its name a r e  diszisseci. 

Any claims agaiast t h e  de fe rdan t  Commissioners of % h e  

Florida Public Service Cmurtission arising solely u n b e r  s x t ?  

All claims a g a h s t  the 



law are dismissed. 

ciisririss is denied. 

2 .  K i t h i n  28 

I n  a l l  other r e q e c t s  che m o t x n  t c  

days, the attorneys s n a l l  c o n f i r  and 

submit a j o i n t  report on ( a )  whether t h e y  a g r e e  t l 2  

submission of t h i s  mat' ler based on t h e  record corpiled ir! 

t h s  Flor ida Public Service Commission 2zd appellate s t y l z  

briefs, ( b )  if so, a proposed brief i r rg  schedLle, and ! c )  ;f 

not, a l l  ratters set  f o r t h  i n  F e d e r a l  3Jle  05 S i v i :  

Prczedure 2 S ( f ) .  + 
SO ORDERED t h i s  -- 20 day of December, X C O .  

Robert 5 .  H i n k l e  
United States District Judge 
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