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REPLY TO BELLSOUTH'S OPPOSITION TO MOTION TO 
CLARIFY AND AMEND AT&T'S PETITION FOR 

STRUCTURAL SEPARATION 

AT&T Communications of the Southern States, Inc., TCG South Florida, Inc., and 

MediaOiie Florida Telecommunications, Iiic. (collectively, "AT&T"), submits this Reply to 

BellSouth's Opposition to Motion to Clarify and Amend AT&T's Petition for Structural Separation 

and states as follows: 

1. On July 2, 2001, BellSouth Tefeconlniunications, Inc. ("BellSouth") filed its 

Oppositioii to Motion to Clarify and Amend AT&T's Petition for Structural Separation. 

2. The longstanding policy in Florida is that leave to amend pleadings shall be liberally 

given. See Carter v. Fewell, 666 So. 2d 556,557 (Fla. 2d DCA 1995). Accord Atlantic Coast Line 

R.R. Co. v. Eden.eld, 45 So. 2d 204, 205 (FIa. 1950); New River Yachting Center, Inc. v. 

Bncchiocchi, 407 So. 2d 607, 609 (Fla. 4th DCA 198 1). Absent exceptional circumstances, leave 

to amend pleadings should be granted so that the case may be heard on the merits; to rule otlieiwise 

is an abuse of discretion. See Scott v. Trevett, 751 So. 2d 616 (Fla. 4th DCA 1999)(holding that trial 
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court abused its discretion by denying a party's third motion for leave to amend, raised on the first 

day of trial); Wayne Creasy Agency, Inc. v. Maillard, 604 So. 2d 1235,1236 (Fla. 3d DCA 1992)("A 

denial of leave to amend a pleading is an abuse of discretion where the proffered amendment 

indicated that a plaintiff can state a cause of action."). 

3. This Coininission has repeatedly recognized Florida's strong policy in favor of 

peiinitting amendments. See, e.g., In re: Petition by Telenet of South Florida, Order No. PSC-98- 

0332-PCO-TP, issued February 26, 1998, Docket No. 970730-TP, 1998WL178840 (copy attached). 

In Telnet, the petitioner sought to amend, nearly five months after the filing of its original petition, 

- to ''make more clear the relief it pursues and to facilitate a Commission decision that is fully 

dispositive of the parties dispute." Id. at p. 5. BellSouth, the respondent in the proceeding, opposed 

the proposed aniendineiit. Relying upon Florida Rule of Procedure 1.190 and numerous judicial 

decisions interpreting Florida law as it relates to amendment of pleadings, the Commission granted 

petitioner's motion for leave to amend, stating: 

the courts infonn that the Commission has broad discretion to allow 
amendment of pleadings and that the Commission should follow a 
policy of allowing pleadings to be freely amended, if the privilege to 
amend has not been abused, in order that disputes may be resolved on 
their merits 

Id. at 2. The holding in Telnet, based on a well settled body of Florida caselaw dealing with 

amendments of pleadings, makes clear that BellSouth's opposition to the present motion is without 

legal basis. 
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4. The grounds for allowing the amendment in this proceeding are at least as strong as 

in Telenet because the proposed amendment comes at a time when BellSouth has not yet even 

responded to the factual allegations in AT&T's petition. Pursuant to Florida Rule of Civil Procedure 

1. Z 90, which this Commission has expressly relied upon as authority in deciding motions for leave 

to amend, parties have an unconditional right to amend a pleading in the preliminary stage of a case 

where an opponent has not yet answered the allegations of the original pleading. See F1a.R.Civ.P. 

1,190 ("A party may amend a pleading once as a matter of course at any time before a responsive 

pleading is served . . . ."). This rule simply codifies the practical reality that no substantial prejudice 

arises froni the amendment of a pleading when the opposing party has not yet even admitted or 

denied the allegations of the pleading as to which amendment is sought. 

5.  Rather than confront the overwhelming legal precedent holding that leave to amend 

is wananted under the circumstances of this proceeding, BellSouth directs the Commission to one 

decision (from 1949) which deals with circumstances that have no bearing on this case, Vaud v. 

Drawdy, 41 So. 2d 877 (Fla. 1949). In Ward, the Court declined to allow the plaintiff to amend her 

pleadings after she had testified at trial because the factual testiinoiiy she presented at trial 

contradicted the allegations of her pleadings (and her own pretrial testimony), observing that, "by 

the time she got around to subniitting the amended bill the liberality in allowing such amendments 

had diminished to the point where she was entitled to very little consideration on the part of the 

chancellor." Id. at 879. Ward has no application in this proceeding, where the respondent has not 

even answered the allegations against it, no pretrial testimony or other discovery has been taken, no 
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trial date has yet been scheduled and the amendment relates only to the remedy sought and not to 

the factual basis of the underlying pleading. 

6. BellSouth's remaining objections to the amendment are equally without merit. Its 

claim of prejudice fi-om having "expended considerable time and effort preparing its defense to only 

a request for structural separation'' doesn't even make sense. BellSouth has declined to answer the 

factual allegations of AT&T's petition. Instead, BellSouth has challenged the jurisdiction of the 

Coinmission to even consider AT&T's allegations. If BellSouth believes that this Coininission is 

legally without power to order structural separation, even upon a factual showing that this remedy 

is essential to the emergence of meaningfid competition in the market for local telephone service in 

Florida, with all of its attendant benefits to Florida consuniers, an amendment io AT&T's petition 

does nothing to alter the record or the issues upon which BellSouth's jurisdictional motion will be 

decided. An amendment to AT&T's petition has no effect whatsoever on the Commission's 

jurisdiction to consider structural separation, a purely legal issue. Furthermore, the factual 

allegations of AT&T's petition are unchanged and any defense BellSouth has prepared to those 

allegations will apply equally to both the original and amended petition. 

7. Although BellSouth accuses AT&T of "dilatory" tactics, its opposition to the motion 

for leave to amend has no legal basis and can only be explained by a desire to delay these 

proceedings. Notwithstanding the rhetoric of its recent filings, BellSouth presumably recognizes 

that this Commission may find, based on the specific allegations of AT&T's petition, that the conflict 

of interest inherent in its dual roles as a wholesaler of local telecommunications services to ALECs, 
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aiid as a competitor of those same ALECs in the retail market for the sale of local 

telecommunications services to coiisumers, is the single most important reason why "competition 

in Florida's local market is virtually absent." Petition at pp. 15-16. Moreover, BellSouth must 

recognize the futility of arguing that this Conmission should decide, at a stage of the proceedings 

where it must assume all of the allegations in AT&T's petition to be true, that it cannot order anv 

remedy to address circumstances which, on their face, completely undermine the Commission's 

mandate to foster local competition. These are the reasons BellSouth has taken the extraordinary 

step of declining to conseiit to an amendment at this early stage of the proceedings. BellSouth fears 

that the amendment deprives it of the arguments upon which its motion to dismiss (and the 

associated delay of proceedings on the merits) depend. 

8. Accordingly, for the reasons discussed herein aiid in its earlier filed motion, AT&T 

respectfully request that this Commission grant the Motion to Clarify aiid Amend AT&T's Petition 

for Structural Separation. 

Respectfully submitted this , / G a y  of July, 2001. 
- .  

(-,&uce Culpepper 
Fred R. Dudley 
AKERMAN, SENTERFITT & EIDSON, P.A. 
301 South Bronough Street, Suite 200 
Post Office Box 10555 
Tallahassee, Florida 323 02-255 5 
Telephone: (850) 222-3471 
Telecopier: (850) 222-8628 
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Miami, Florida 33131-1704 Telephone: (8 5 0) 222-2 1 07 
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George N. Meros, Jr. 
GRAY, HARRIS & ROBINSON 
301 South Bronough Street, Suite 600 
Post Office Box 11 189 
Tallahassee, Florida 32302 
Telephone: (850) 577-9090 
Telecopier: (850) 577-331 1 

- Attorneys for AT&T Communications of the Southern States, 
TCG South Florida, Inc., and MediaOiie Florida 
Telecoinniuiiications, Inc. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that true and correct copies of the foregoing were served US. mail 

this 9th day of July, 2001 to: 

Marsha Rule 
AT&T Communications 
of the Southem States, Inc. 
101 N. Monroe Street 
Suite 700 
Tallahassee, FL 32301 

Jim Lamoureux 
AT&TConimunications of the Southem 
States, Inc. 
1200 Peachtree Street, NE 
8th FIoor 

- Atlanta, GA 30309 

George N. Meros, Jr. 
Loii S. Rowe 
Gray, Hairis & Robinson 
301 S. Bronough, Ste. 600 
P.O. Box 11189 
Tallahassee,,FL 32302 

William B. Graham 
McFarlain & Cassedy, P.A. 
215 S. Monroe Street 
Suite 600 
Tallahassee, FL 32301 

Nancy B. White, Esq. 
James Meza, 111, Esq. 
Bell S outh Telecommunications, Inca 
c/o Nancy H. Sims 
150 So. Monroe Street, Suite 400 
Tallahassee, FL 32301 

R. Douglas Lackey, Esq. 
E. Earl Edenfield, Jr. 
Patlick W. Tumer, Esq. 
BellSouth Telecommunications, Inc. 
Suite 4300, 675 W. Peaclitree Street, N.E. 
Atlanta, GA 30375 

Time Wamer Telecom of Florida, L.P. 
c/o Carolyn Marek 
233 Bramerton Court 
Franklin, TN 37069 

Peter M. Dunbar, Esq. 
Karen M. Camechis, Esq. 
Pennington, Moore, Wilkinson, Bell & 
Dunbar, P.A. 
P.O. Box 10095 (32302) 
215 South Moilroe Street, 2nd Flr. 
Tallahassee, FL 32301 

Joseph A. McGlotldin 
Vicki Gordon Kaufman 
Mc Whirter, Reeves 
117 S. Gadsden St. 
Tallahassee, FL 32301 

Richard D. Melson 
Hopping Green Sams & Smith 
P.O. Box 6526 
Tallahassee, FL 323 14 

Donna NcNulty 
MCI WorldCom 
325 John b o x  Road 
Suite 105 
Tallahassee, FL 32303 

Matthew Feil 
Florida Digital Network, Inc. 
390 North Orange Avenue 
Suite 2000 
Orlando, FL 32801 
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Jason Fudge, Esq. 
Beth Keating, Esq. 
Florida Public Service Commission 
2540 Shuinard Oak Blvd. 
Tallahassee, FL 32399-0850 

Michael Sloan 
Swidler Berlin Shereff Friedman, LLP 
3000 K Street, NW 
Suite 300 
Washington, DC 20007 

Michael A. Gross 
Florida Cable Telecoinm. Assoc. 
246 E. 6th Avenue, Suite 100 
Tallahassee, FL 32303 

Suzanne F. Summerlin 

13 1 1 -B Paul Russell Rd. 
Suite 201 
Tallahassee, FL 32301 

- IDS Telecom, LLC 

Thomas A. Cloud 
Gray, Harris & Robinson 
P.O. Box 3068 
Orlando, FL 32802-3068 

Catherine F. Boone 
Covad Communications Company 
10 Glenlake Parkway, Suite 650 
Altanta, GA 30328-3495 

IDS Telcom LLC 
1525 N.W. 167th Street, 2nd Floor 
Miami, FL 33169-5143 

r e; Attorney 
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